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CHAPTEE  I. 

EEPOETS   OF   MASTEE   COMMISSIONEES   IN   CHANCEEY. 
Section  189  to  202. 

?  189.  Wlien,  an  Order  of  Reference  Should  be  Made. — Improper  practice  in  grant- 
ing. What  must  appear,  to  justify.  Cases  in  which  it  will  be  made. 
When  accounts  are  to  be  settled.  When  there  are  successive  administra- 
tions. For  decrees  against  fiduciaries.  To  surcharge  an  account.  Allega- 
tions that  are  essential.  When  liens  are  to  be  ascertained"  When  they  are 
fixed  by  the  pleadings.     Where  there  are  mutual  accounts. 

§  190.  Saw  an  Order  of  Sefereiicc  is  Applied  for  and  Granted. — When  in  term, 
and  when  in  vacation.  To  what  commissioner  directed.  When  notice  of 
application  required.  By  whom  order  may  be  executed.  Where  no  com- 
missioner is  named  in  the  decree. 

?  191.  The  Character  and  Nature  of  an  Order  of  JJe/eremce.— Order  interlocutory. 
Based  on  pleadings  and  proofs.  What  directions  given  in  the  order.  In- 
terests of  parties  protected.  Accounts  of  debts.  Settlements  between 
several  estates.  Direction  to  examine  parties  on  oath.  Where  express 
authority  to  act  is  omitted. 

§  192.  Maiunng  the  Cause  Before  the  Commissioner. — The  notice  to  be  given.  What 
it  must  contain.  Where  the  parties  are  numerous.  Publication  of  notice. 
What  is  reasonable  notice.  Effect  of  published  notice.  Statement  of  no- 
tice in  the  report.  Becommitment  of  reports.  What  is  cause  for  reopen- 
ing a  report. 

2  193.  Adjournments  by  the  Commissioner. — How  and  when  a  commissioner  may 
adjourn  his  proceedings.  Extent  to  which  the  courts  wUl  supervise  his 
action. 

i  194.  The  Evident  Before  the  Cmnmissioner. — How  depositions  are  taken.  Ex- 
amination of  the  parties.  Documentary  proofs.  Interrogatories.  Effect 
of  answers  as  evidence.  Cross-examinations.  When  affidavits  may  be 
read. 

?  195.  Making  up  the  Meport. — When  instructions  may  be  asked  of  the  judge. 
Posting  notices  of  settlement  of  accounts.  Form  of  report.  What  papers 
must  be  copied.  Statements  of  fact  and  of  law.  Pertinent  matters.  When 
evidence  is  set  forth  or  returned.     Classification  of  liens. 

?  196.  Return  of  the  Report.'— Row  long  the  report  must  lie.  How  the  ten  days 
is  counted. 
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?  197.  Exceptions  to  Reports  of  Oommissionera. — When  a  report  will  be  considered 
confirmed.  In  the  United  States  courts.  Where  exceptions  are  or  are  not 
filed  to  it.  Where  there  are  alternate  statements.  Where  there  is  error  on 
the  face.  What  is  error  on  the  face.  Conclusions  of  law.  Where  the  com- 
missioner exceeds  his  authority. 

J  198.  By  Whom  Exceptions  may  he  Filed. — Parties  to  the  record.  Creditors. 
How  statute  of  limitations  may  be  set  up.  When  usury  may  be  set  up. 
When  by  subsequent  purchasers.     Disparity  of  decisions. 

J  199.  When  Exceptions  may  be  Filed. — When  before  the  conunissioner  and  when 
in  court.  When  to  vouchers.  Up  to  what  time  they  may  be  filed.  When 
the  case  has  been  argued.     When  the  exceptions  are  to  depositions. 

2  200.  Wairring  Exceptions. — Abandoned  when  waived  by  one  person.  Eflfect  on 
others.     Waiver  under  misapprehension. 

?  201.  Character  of  the  Exceptions. — Must  be  in  writing.  Signed  by  counsel.  Must 
be  specific.     When  to  reports  of  sales.     Efiect  of  general  exceptions. 

J  202.  Hearing  and  Recommitm,ent  of  Beporls. — Causes  which  justify  recommit- 
ment. Where  evidence  is  not  reported.  Object  of  recommitment.  When 
report  must  be  recommitted.  Cases  of  fraud,  surprise,  etc.  Eeview  of  de- 
crees confirming  reports.     Argument  of  exceptions. 


CHAPTEE  II. 


THE    SETTLEMENT    OP    FIDUCIARY    ACCOUNTS. 

Section  203  to  217. 

203.  When  a  Settlement  of  Fiduciary  Accounts  is  Required. — How  commissioners 
to  take  accounts  are  designated.  What  are  their  duties.  Fiduciary  re- 
quired to  return  an  inventory.  Accounts  of  sales.  When  he  must  return 
his  accoimts. 

204.  Sow  a  Fiduciary  is  Compelled  to  Settle. — By  bill  in  chancery.  By  summons 
before  a  commissioner.  Fines  and  forfeitures.  Attachments  by  commis- 
sioner or  court. 

205.  How  a  Fiduciary  Account  is  Stated. — Disbursements  applied  to  principal. 
When  to  interest.  Form  of  settlement.  Bents.  Expense  and  debt  ac- 
count separate  from  distribution  account.  When  one  person  acting  in  two 
capacities  may  transfer  accounts. 

206.  Assets  Chargeable  to  a  Personal  Representative. — What  constitute  assets. 
What  is  not  included  in  the  term.  How  amount  chargeable  to  fiduciary  ia 
valued.  Upon  what  evidence  ascertained.  Where  property  has  perished 
or  is  lost.  Discretion  allowed  to  fiduciary.  Upon  what  principle  he  is 
chargeable.  Debts  which  are  lost.  When  he  must  sue.  Interest  on  lost 
debts.     When  excused  from  payment  of  interest.     Releasing  or  compro- 
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mising  debts.  Selling  stocks  and  bonds.  Submissions  to  arbitration.  Lend- 
ing out  money.  Sales  privately  or  publicly.  Taking  security  for  debts. 
Sale  of  property  not  belonging  to  decedent.  What  be  must  sell.  Eight  of 
purchaser  at  sale. 

?  207.  Disbursements  Allowed  to  a  Personal  Bepresentative. — Funeral  expenses. 
What  are  proper.  Costs  of  administration.  Fees  of  counsel.  When  the 
fiduciary  is  a  lawyer.  Small  expenses.  Taxes.  Servants.  Postage.  Debts 
which  are  barred  or  illegal. 

2  208.  Liability  of  Joint  Executors  and  Administrators,  etc. — General  principles. 
Agreements  tacit  or  expressed.  Payments  to  co-executors.  Misfeasance 
and  misuse  of  property.     Where  the  bonds  are  joint  or  separate. 

i  209.  Liability  for  Losses  by  Depreciated  OutTency. — Limitation  to  liability.  Meas- 
ure of  discretion.  Where  he  cannot  pay  out  money.  How  he  should  keep 
it.  Mixing  funds.  Federal  and  State  decisions.  Receipt  of  Confederate 
money.  Time  and  rate  of  scaling.  What  circumstances  justified  receipt. 
Consent  of  parties  entitled  to  it.  Agents  in  the  Confederate  States.  Citi- 
zens within  Federal  lines.  Sales  of  land  for  Confederate  money.  Liability 
of  purchasers.  Sales  of  personalty.  Investments  by  decrees  of  court. 
Rulings  of  supreme  court. 

§210.  Voucher!  Sequired  on  Settlements. — What  vouchers  must  be  produced.  When 
they  will  be  dispensed  with.  What  a  voucher  must  show.  What  done  with 
vouchers. 

?  211.  How  Interest  is  Charged  against  Fidxbdaries. — Principles  upon  which  it  is 
charged.  Upon  what  amount  of  principal  it  is  charged.  Time  allowed 
guardians  to  make  investments.  When  account  is  between  executor  and 
legatee.  From  what  time  legacies  bear  interest.  Time  allowed  for  disburse- 
ment of  money.  Where  interest  is  compound  or  simple.  Loans  by  guar- 
dians. When  an  account  is  closed.  Interest  upon  money  which  should 
have  been  collected.     Interest  upon  money  used. 

J  212.  Settlement  of  Trusteed  Accounts. — Must  keep  accurate  accomits.  Must  pro- 
duce books.     Even  private  books.     Or  firm  books. 

2  213.  Settlement  of  Committee^  Accounts. — Held  liable  as  other  fiduciaries.  Com- 
pound or  simple  interest. 

2  214.  Settlement  of  Ouardian^  Accounts. — The  appointment  of  guardians.  By 
will  or  by  court.  Discretion  of  infants.  Appeals  from  appointments. 
When  curator  may  be  appointed.  His  powers  and  responsibilities.  Who 
is  a  testamentary  guardian.  Where  two  persons  are  appointed.  Liability 
of  one  assuming  to  act  as  guardian.  The  bond  of  a  guardian.  Where  a 
second  bond  is  given.  Effect  on  sureties  in  old  bond.  Form  and  penalty  of 
the  bond.  Where  there  are  two  wards.  Approval  of  bond.  Efiect  of 
omission  to  approve.  Dealings  with  guardians.  Liability  for  ward's  debts. 
Transfer  of  bonds  by  guardian.  Liability  of  third  parties  for  fraudulent 
dealings  with  guardians.  How  a  guardian  is  compelled  to  account.  Form 
of  bill.  Bill  by  second  guardian  against  the  first.  Bill  by  ward.  Action 
by  ward.     Foreign  guardian  may  be  sued  in  the  State  of  Virginia.     Mode 
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of  settling  accounts.  Liability  of  guardian  for  losses  or  negligence.  In- 
ventory and  account  of  sales.  Settlement  of  accounts  before  a  commia- 
sioner.  Accounts  prima  facie  correct.  Where  there  are  several  wards. 
Interrogatories  before  a  commissioner.  Effect  of  answers.  Principles  upon 
which  accounts  are  settled.  "Where  one  ia  both  guardian  and  administrator. 
Transfer  of  funds  from  one  account  to  another.  Surchargiug  settled  ac- 
counts. Investments  by  guardians.  Powers  and  liabilities  of  guardians. 
Custody  of  person  and  property.  Control  over  real  estate.  Sales  and  leases. 
Disbursements  by  guardians.  Confined  to  income.  When  principal  may 
be  used.  Expenses  allowed.  Board  of  ward.  Where  a  parent  is  guardian. 
Improvements  of  ward's  property.  Losses  by  depreciated  currency.  Inter- 
est charged  to  a  guardian.  Termination  of  a  guardianship.  Waste  by 
guardian.  Settlement  between  guardian  and  ward.  What  releases  a  guar- 
dian's sureties.  Effect  of  receipt  of  ward.  Decrees  against  guardians  and 
their  sureties.  When  account  must  first  be  settled.  Limitation  to  decrees. 
Laches.  Where  there  are  several  wards.  Joint  and  several  decrees.  Sub- 
rogation. 

J  215.  The  Effect  of  an  Ex  parte  Settlement. — As  evidence.  Does  not  affect  limita- 
tions.    Presumption  as  to  vouchers. 

§  216.  Compensation  Allowed  to  Fiduciaries.— Expenses  incurred.  The  several 
statutes  on  the  subject.  When  arbitrary.  When  court  has  discretion  as  to 
forfeiture  of  commissions.  Whether  compensation  is  of  right  or  of  grace. 
Where  the  fiduciary  also  acts  as  counsel.  Kate  of  compensation.  Where 
money  is  lent  out  and  collected.  Where  there  are  crops,  etc.  Where  prop- 
erty is  divided.  Where  there  are  several  fiduciaries.  Allowance  in  addi- 
tion to  the  commission.     Trustees'  compensation. 

5217.  Distribution  of  Assets. — Keal  and  personal.  Order  of  payments.  What  is 
a  fiduciary  debt.  Non-resident  creditors.  Personal  estate  the  first  fund. 
Land  devised  for  payment  of  debts.  Distribution  of  personal  estate.  Where 
deceased  is  adult  or  infant.  Where  there  is  a  widow.  Set-off  to  legatee 
against  his  debt.  Wife's  paraphernalia  and  wedding  gifts.  Illegitimate 
children.  Effect  of  a  subsequent  marriage  on  bastards.  Advancements 
brought  into  hotchpot.  Division  of  real  estate.  Heirs  and  widow.  Dower 
interest.  Collaterals  of  children  of  the  half-blood.  Aliens.  Liability  of 
heirs,  legatees,  etc.,  for  debts  of  testator  or  intestate.  Where  an  heir  has 
aliened  his  lands.  Where  one  or  more  is  insolvent.  Liability  of  heirs, 
etc. ,  for  rent.  Receipts  by  heirs  residing  out  of  the  State.  Where  heirs 
are  infants.  Emblements.  Lessee  of  tenant  for  life.  Where  improvements 
have  been  put  on  land.  When  land  may  be  cultivated  by  executor  or  ad- 
ministrator. What  are  included  in  emblements.  Fruit  trees  and  trees  in  a 
nursery. 
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CHAPTEE  III. 

DEPOSITIONS   IN   CHANCEEY   CAUSES. 

Section  218  to  230. 

^  218.  When  Depositions  Must  be  Taken. — Evidence  in  writing.  Oral,  on  issue 
out  of  chancery.  Time  of  suit  at  which  depositions  are  taken.  When 
may  be  read.     When  there  is  a  rehearing. 

i  219.  Before  Whom  and  How  Depositions  may  be  Taken. — When  commission  is 
required.  The  proper  officers.  In  and  out  of  the  State.  Proper  certifi- 
cate of  a  deposition.  How  examination  of  a  witness  is  conducted.  Pri- 
vate or  public.  Who  must  write  out  the  deposition.  Whether  by  ques- 
tions and  answers  or  in  narrative  shape.  Depositions  must  not  be  prepared 
in  advance.  Memoranda,  etc.  Interviews  with  witness  in  advance.  Depo- 
sition to  be  signed.     When  dispensed  with. 

J  220.  The  Notice  Required. — Not  necessary  for  commission.  Depositions  to  be 
read  in  several  cases.  What  is  reasonable  notice.  Where  several  deposi- 
tions are  taken  the  same  day.  All  parties  must  be  served  with  notice. 
Notice  served  on  an  attorney  at  law.  Deposition  upon  an  account  before  a 
commissioner.     Notice  must  be  specific. 

J  221.  JECow  the  Presence  of  Witnesses  is  Obtained. — Who  may  issue  the  summons. 
Eules  and  attachments.     Punishment  for  failure  to  attend. 

§  222.  Adjournments  of  Depositions. — Discretion  of  the  commissioner.  Adjourn- 
ments from  day  to  day.     To  a  subsequent  day.     Effect  of  appearance. 

1  223.  Exceptions  to  Jieposilions. — When  they  must  be  made.     When  they  are  for 

irregularities.  When  to  competency  of  witnesses.  When  they  may  and 
when  may  not  be  considered  in  the  court  of  appeals.  Where  a  deposition 
was  taken  and  deponent  died.  Effect  in  such  case  on  evidence  of  opposite 
party.  Where  the  witness  is  cross-examined.  Where  the  exception  is  to 
leading  questions.  Where  to  hearsay  evidence.  What  an  exception  must 
state.     How  it  is  made.     When  it  will  be  considered  as  waived. 

5  224.  Form  and  Regularity  of  Depositions. — How  a  commission  is  obtained.  What 
must  be  stated  in  it.  The  names  of  the  witnesses.  Commencement  of  a 
deposition.  Must  be  signed.  Must  be  sealed  and  returned.  What  must 
be  done  with  it.  Efiect  of  irregularities.  Authority  to  take  the  deposition 
must  be  made  to  appear.  Eflfect  of  mistake  in  names.  Not  necessary  to 
certify  handwriting.     Cross-examination  is  waiver  of  irregularities. 

2  225.  Return  of  the  Depositions. — When  it  must  be  under  seal.     Efiect  of  lack  of 

seal. 

I  226.  When  Depositions  may  be  Read. — If  not  read  on  one  side  may  be  on  the 
other.  When  may  be  read  in  another  suit.  Where  it  is  in  a,  foreign  lan- 
guage. Exceptions  for  want  of  notice.  Proof  of  depositions  taken  in  an- 
other cause. 
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J  227.  Re-talcing  Depositions. — Where  leave  of  the  court  is  required.  Latitude  in 
granting  a  second  examination. 

?  228.  The  Recital  of  the  Depositions  in  the  Decree. — Should  be  recited.  Effect  of 
not  reciting  them. 

J  229.  Depositions  in  Special  Oases. — Concerning  the  sales  of  property  of  persons 
under  disabilities.  When  taken  de  bene  esse.  Upon  an  issue  deirisavit  vel 
mom.  Upon  an  issue  out  of  chancery.  Depositions  of  non-residents.  When 
must  be  taken  in  presence  of  guardian  ad  litem.  What  is  deposition  de  bene 
esse.  Object  of  issue  out  of  chancery.  When  by  deposition  and  when  ore 
tenus. 

I  230.  Depositions  in  the  United  Slates  Courts. — Bules  prescribed  by  the  supreme 
court. 


CHAPTER  IV. 

DECEEES    IN     CHANCERY. 
Section  231  to  264. 


i  231.  Frame  and  Nature  of  Decrees. — Caption  and  title  of  cause.  Eecitals. 
Strictness  of  rules  as  to  recitals.  Their  relaxation.  Form  of  ordinary 
decree.  Confined  to  issue  and  pleadings.  Precision  and  exactness.  De- 
cree for  interest. 

i  232.  Conditions  and  Reservations  in  a  Decree.  — Compared  with  judgment  at  law. 
Decree  against  a  personal  rep'resentative.  Where  legacies  are  to  be  paid. 
In  cases  of  infants.     For  divorce  and  alimony. 

i  233.  Interlocutory  Decree. — Definition.  Judicial  sales.  Classification  of  debts. 
Instances  of  interlocutory  decrees. 

I  234.  Final  Decrees.— No  intermediate  class.  Definition.  Final  decrees  in  vaca- 
tion. Need  not  be  the  last  decree.  Instances.  When  final  as  to  one  party 
and  not  as  to  another.     Where  there  are  several  defendants. 

i  235.  Decree  from  which  an  Appeal  Ides. — In  the  United  States  and  the  State 
courts.     History  of  the  statutes.     Definition.     Instances. 

5  236.  Void  Decrees. — Where  there  has  been  no  process.  Against  an  alien.  Where 
countries  are  engaged  in  war.  Where  there  is  fraud  or  unlawful  combina- 
tion. 

I  237.  Ccmclusiveness  of  Decrees. — May  be  changed  during  the  term.  How  changed 
after  adjournment  of  the  court.  Conclusive  in  collateral  proceedings. 
Where  court  of  appeals  is  equally  divided.  Decree  of  court  of  appeals  con- 
clusive.   Bankruptcy  court.    Where  one  of  the  parties  is  imder  a  disability. 

?  238.  Estoppel  by  Decree. — Effect  of  acquiescence.     Laches. 
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§  239.  Decree  by  Consent.  ^-Statute  on  the  subject.  Conclusiveness  of  consent  de- 
cree. Where  counsel  improperly  consents.  Where  infants  are  concerned. 
Definition  of  consent  decree. 

J  240.  Decree  by  Default. — Form  of  decree.  Kecitals  that  are  necessary.  Against 
an  absent  defendant.  Eule  in  the  United  States  courts.  Where  there  are 
several  defendants.     Accuracy  of  decree. 

\  241.  JRehearing  Decrees. — Must  be  interlocutory.     Eeview  of  final  decrees. 

5  242.  Correciions  of  Decrees. — Statute.  Motion  in  vacation.  Correction  before 
appeal.  Notice  of  motion.  Remedy  cumulative.  Discretion  of  the  court 
in  reconsidering  decrees.  Mode  of  making  corrections.  Where  there  is 
fraud  or  surprise.  Where  parties  have  been  omitted.  Decree  nunc  pro 
tunc.     Instances. 

§  243.  Persons  Affected  by  a  Decree. — Statute.  When  plaintifl'  may  not  dismiss  his 
bill.  Decree  has  effect  of  judgment.  Must  have  been  process  served.  Can- 
not be  collaterally  assailed.  Parties  and  privies.  Sureties  and  joint  con- 
tractors.    Trustees  and  cestuis  que  trusts.     Executors  and  heirs. 

2  244.  Deerees  Beiween  Go-Defendants. — Eules  governing  in  such  cases.  Keason  of 
the  rule.  Decree  for  costs.  Where  the  equities  do  not  arise  out  of  the 
pleadings  and  proofs.     Instances. 

?  245.  Joint  and  Several  Deerees. — When  entered.  Decree  for  debt  to  each  party. 
When  one  or  more  parties  are  discharged. 

§  246.  Deerees  where  there  are  Infants.' — Infants  bound  by  decrees.  Where  land  is 
sold.  Eight  to  show  cause.  Effect  of  irregularities.  Failure  to  plead  in- 
fancy.    Infant  plaintiffs  and  defendants.     Impeachment  after  full  age. 

J  247.  Decrees  Against  Fiduciaries. — Statute.  Form  against  a  personal  representa- 
tive.    De  bonis  propriis  and  de  bonis  testatoris.     Sureties  of  fiduciaries. 

§  248.  Deerees  in  Rem  and  in  Personam. — Effect  of  decree  m  rem. 

J  249.  Decrees  in  Injunction  Cases. — Dissolution  of  injunction.     Dismission  of  bill. 

J  250.  Decrees  for  Sales. — Giving  a  day  to  pay.  Ascertainment  of  liens.  Descrip- 
tion of  property  in  decree.  Terms  of  sale.  Commissioners  to  sell.  Bond 
of  commissioners. 

g  251.  When  Causes  are  Heard  Together. — Consolidation  and  hearing  together. 
Suits  by  different  creditors. 

^  252.  Decree  Directing  a  Conveyance. — Directions  to  defendant  and  to  third  per- 
sons to  convey.  Statute  in  Virginia.  When  land  lies  in  two  States.  When 
the  court  has  jurisdiction  of  the  person.  When  it  may  not  decree  toucliing 
a  foreign  subject. 

?  253.  Decree  Over. — Against  party  ultimately  liable.  Between  principal  and 
sureties.  Between  sureties.  Compelling  creditor  to  proceed  against  the 
principal  debtor.     Between   drawer  and  payee.     Between   co-defendants. 
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Sheriff  and  deputy.     Joint  decrees.     Against  several  persons  claiming 
under  voluntary  conveyances. 

i  254.  Decree  by  Confession. — When  may  be  made  in  clerk's  office.  When  in  court. 
What  pleadings  are  required. 

i  255.  Decree  Nunc  pro  Tunc. — ^When  it  may  and  when  it  may  not  be  entered. 

2  256.  Decree  for  Interest. — On  a  debt.  Where  a  judgment  does  not  carry  inter- 
est. Where  there  has  been  a  fraudulent  conveyance.  Against  agents  and 
attorneys.  Against  guardians.  Other  fiduciaries.  Upon  hires  or  profits. 
Upon  rents.     Against  co-tenants.     Compound  interest. 

2  257.  Decree  in  Favor  of  a  Defendant. — Where  there  is  no  replication  to  an  an- 
swer. Where  the  denial  of  the  answer  is  not  overcome.  What  is  neces- 
sary to  overcome  the  denial.  Where  there  are  two  or  more  defendants. 
Decree  to  defendant  for  balance.  When  plaintiff  may  not  dismiss  his 
biU. 

§  258.  Decree  of  the  Court  of  Appeak. — May  reverse,  affirm,  or  amend  and  affirm. 
May  remand  the  cause.  May  enter  such  decree  as  the  lower  court  should 
have  entered.  Where  the  court  is  equally  divided.  Form  of  the  decree. 
Its  finality.     When  it  may  be  reviewed.     What  the  decree  covers. 

5  259.  Decree  for  Costs. — Eule  for  security.  The  question  of  residence  of  a  plain- 
tiff. Eeinstatement  of  a  cause  dismissed.  Law  of  costs  not  penal.  Prin- 
ciples upon  which  costs  are  decreed.  Who  is  the  prevailing  party.  In 
interpleader  suits.  Where  decreed  for  or  against  fiduciaries.  Where  a 
creditor  sues  when  suit  is  already  pending.  Purchaser  enjoining  judgment 
for  purchase  money.  Purchase  at  a  judicial  sale.  Where  there  are  defects 
in  the  title.  Apportionment  of  costs  between  the  parties.  Eules  in  United 
States  courts. 

I  260.  Construction  of  Decrees. — Must  be  by  bill  of  review.  Exceptions  in  cases 
of  interlocutory  decrees.  Construction  by  same  judge  who  rendered  the 
decree.     Construed  in  reference  to  issue  and  pleadings. 

^  261.  The  Lien  of  a  Decree. — The  statute  in  Virginia.  Same  effect  as  a  judg- 
ment.    Conditional  decree.     What  decree  is  a  lien. 

§  262.  Decree  as  Evidence. — Between  what  parties.  How  fact  of  decree  rendered 
is  proved.     Privies  and  sureties.     Authentication  of  decrees. 

§  263.  When  u,  Decree  is  a  Bar  to  Another  Suit. — Defence  of  former  judgment  or 
decree.  Must  have  been  on  the  merits.  Effect  of  expression  of  opinion. 
What  decree  is  a  bar.     Eules  of  estoppel. 

J  264.  Enforcement  of  a  Decree. — Bill  for  this  purpose.  When  necessary.  What 
circumstances  justify  it.  When  by  process  of  contempt.  The  statute. 
Executions  on  decrees.  Where  decree  is  to  sell  land.  Effect  of  decree  to 
sell  on  right  to  issue  execution. 
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CHAPTER  V. 

ISSUES   OUT   OF   CHANCERY. 
Section  265  to  275. 

i  265.  When  an  Issue  should  be  Directed. — The  nature  and  object  of  an  issue. 
Feigned  issues.  The  extent  of  the  court's  discretion.  Matter  of  appeal. 
Must  not  be  directed  to  enable  party  to  procure  evidence.  Kules  in  the 
United  States  courts.  Court  may  disregard  the  verdict.  Instances  of 
proper  and  improper  issues.  Where  patents  are  involved.  Where  the 
amount  in  controversy  is  small.     Must  be  confined  to  material  matters. 

»?  266.  How  the  Issue  is  Made  Up  and  Directed. — At  any  time  before  final  hearing. 
Made  up  in  the  chancery  cause.  How  certified.  What  court  may  try  the 
issue.  Terms  of  the  order.  As  to  evidence  to  be  heard  or  read.  When 
new  issue  may  be  made.     Where  the  issue  is  to  try  validity  of  a  wUl. 

{  267.  TnaX  of  the  Issue  by  a  Jury. — How  it  is  conducted.  Who  has  the  affirma- 
tive. How  jury  is  drawn.  What  the  jury  is  sworn  to  try.  Issue  upon  a 
plea. 

?  268.  EvideTice  on  the  Issue. — EflTeot  of  an  answer.  Efiect  of  bill.  Papers  that 
may  be  read.  What  depositions  may  be  read.  Documents.  What  evi- 
dence necessary  to  ordering  an  issue. 

J  269.  Exceptions  at  the  Trial. — Necessity  for  saving  points.  Bill  of  exceptions. 
Effect  of  failure  to  save  points.  When  the  issue  is  deirisavit  vel  non.  When 
it  is  whether  the  transaction  was  usurious.  Chancellor  to  direct  a  new 
trial.  Exceptions  where  the  motion  is  for  a  new  trial.  Efiect  of  verdict 
of  the  jury.     When  the  evidence  and  when  the  facts  must  be  certified. 

J  270.    Verdict  of  the  Jury. — Issue  merely  to  aid  the  chancellor's  conscience. 

Form  of  the  verdict. 
§  271.   Certificate  of  the  Verdict. — When  it  should  be  made.    Effect  of  a  certificate. 

When  unnecessary.     What  should  be  returned. 
§  272.  Decree  of  the  Court  of  Chancery. — When  plaintiff  cannot  dismiss  his  bill. 

When  the  decree  will  foUow  the  verdict.     What  is  regarded  as  part  of  the 

verdict.     When  the  exceptions  are  not  certified. 

I  ^1Z.  New  Trials  of  Ismes. — The  statutes.  To  whom  the  application  must  be  ad- 
dressed. What  must  be  read  on  the  motion.  Errors  which  will  justify  a 
new  trial.  Where  the  evidence  is  contradictory.  Where  the  issue  has  been 
improperly  directed.  Where  there  have  been  two  or  more  verdicts.  AflS- 
davits  of  jurors  wUl  not  be  read.  When  the  rules  as  at  common  law  prevail. 
Chancellor  may  disregard  the  verdict. 

J  274.  Appeals. — Lies  from  the  chancellor's  decree.  When  it  lies.  How  the  ap- 
pellate court  will  consider  the  case.  When  it  wiU  not  grant  a  new  trial. 
When  it  will  not  go  behind  the  verdict.     The  English  practice. 

5  275.  Decree  for  Costs.— On  what  principles  allowed.     Appeal  will  not  lie  when. 
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LIENS   ENFOKCEABLB   IN   CHANCERY. 
Section  276  to  329. 

^  276.  Origin  of  the  Lien  by  Judgment. — When  the  lien  originated.  The  writ  of 
elegit.  The  lien  at  common  law.  Changes  by  statute.  The  statute  in  Vir- 
ginia. 

?  277.  What  Judgment  is  a  Lien. — Relates  to  the  first  day  of  the  term.  When  the 
court  commences.  Eule  in  the  United  States  courts.  Judgment  must  be 
final.  When  a  judgment  becomes  final.  What  the  lien  includes.  Dam- 
ages and  costs.  When  the  judgment  is  by  confession.  Eifect  of  a  judg-« 
ment  against  a  personal  representative.  Against  a  lunatic.  Conclusive 
until  reversed. 

^  278.  Nature  of  the  Judgment  Lien. — Is  general  and  not  specific.  Does  not  include 
insurance  without  an  assignment.  Subject  to  all  prior  liens.  Where  land 
has  been  conveyed  by  duress.  Lien  not  affected  by  character  of  the  cause 
of  action.     General  and  specific  funds.     Marshalling  liens. 

2  279.  Judgments  of  the  Federal  Courts. — How  far  they  are  liens.  How  far  State 
laws  prevail.  Eule  as  to  and  effect  of  docketing.  Conclusiveness  of  the 
judgment.  Jurisdiction  open  to  question.  Regarded  as  judgments  of  a 
sister  State. 

J  280.  Foreign  Judgments  or  Decrees. — General  rules  as  to  effect  of.  The  provisions 
of  the  Constitution.  Defence  that  may  be  made  in  suit  on.  What  defendant 
may  show.  Lack  of  jurisdiction.  Judgments  of  courts  of  District  of  Co- 
lumbia. Judgment  against  executor  in  one  State  not  conclusive  against 
executor  in  another  State.  How  far  cause  of  action  is  merged  in  a  judg- 
ment. Authentication  of  a  foreign  judgment.  Record  of  defendant's  ap- 
pearance may  be  contradicted.     Eflfect  of  recitals  in  a  foreign  judgment. 

I  281.  Property  Affected  hy  a  Judgment  lAen. — Extends  only  to  real  estate.  What 
the  word  "land"  includes.  Embraces  the  whole  estate  in  lands.  The  rule 
at  common  law.  Cannot  follow  proceeds  of  laud  sold.  Effect  of  an  alien- 
ation of  property.  Not  a  Uen  on  chattels.  Freehold  estate.  Dower  inter- 
ests. Estate  during  coverture.  Estate  for  the  life  of  another.  Money  to 
be  converted  into  land.  Devise  of  land  to  be  sold.  Election  as  to  character 
in  which  property  is  to  be  held.  Where  land  has  been  contracted  to  be  sold. 
Where  sold  by  parole  and  where  by  written  contract.  Where  the  debtor 
becomes  bankrupt. 

§282.  Fixtures. — Definition  of  words  "land"  and  "real  estate."  Mines  and 
metals.  Rolling  stock  of  a  railroad.  Irons  taken  from  the  bed.  Effect  of 
use  on  character  of  article.  Rules  by  which  character  is  determined.  Be- 
tween landlord  and  tenant.  Between  debtor  and  creditor.  Between  vendor 
and  vendee.  Instances  determined  by  the  decided  cases.  Where  a  building 
was  erected  on  another's  land.     When  manure  is  a  part  of  the  realty. 
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J  283.  Oi-ops  on  Encumbered  Land. — Deed  of  trust  on  growing  crops.  What  crops 
pass  with  a  conveyance.  Mortgagor  is  tenant  at  will.  To  whom  crops  be- 
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the  lien.     Quere  as  to  judgments.     FfFect  of  laches. 

2  286.  Equitable  Estates. — Legal  and  equitable  estates  bound  for  debts.  Effect  of 
the  statute.     Effect  of  the  registry  laws. 

1  287.  Lands  Held  in  Trust. — Effect  of  a  judgment  against  a  personal  representa- 

tive. Bound  on  note  signed  by  him.  Bound  for  articles  purchased  by 
him.  Estate  of  cestui  que  trust  liable  for  his  debts.  Where  the  estate  is 
indivisible.  How  property  may  be  devised  or  conveyed  free  from  the  debts 
of  the  beneficiary. 

2  288.    Where  there  is  a  Besulting  Trust. — Definition  of  a  resulting  trust.     When 

it  does  not  arise.  When  raised  by  a  partial  payment.  Differs  from  an  ex- 
press trust.    Liable  to  debts  of  cestui  que  trust.     Effect  of  the  registry  laws. 

I  289.  Partnership  Property. — Judgment  against  one  partner.  Judgment  against 
the  firm.  Judgment  against  a  co-tenant.  When  land  held  by  a  partner- 
ship is  considered  personalty.  Mortgage  by  partners.  By  individual  mem- 
bers of  the  tirm.  Decree  in  partnership  property.  Sale  of  goods  by  a 
member  of  the  firm.     Sale  of  real  estate  by  firm. 

J  290.  Where  there  has  been  Insurant  and  Loss. — Insurance  obligation  a  personal 
debt.  Where  there  is  a  life  estate  and  a  remainder  interest.  Effect  of 
partial  and  of  entire  destruction  of  building.  Liens  on  insured  property. 
No  interest  in  insurance  money  except  by  express  contract.  Insurance  by 
mortgagee.  Subrogation  in  favor  of  underwriter.  Effect  of  loss  pending 
contract  for  sale  of  a  building. 

g  291.  Property  Exempt  from  Liens. — The  statute.  Deed  of  trust  on  exempt  prop- 
erty. Homestead  exemption.  Mortgage  or  pledge  of  such  property.  Con- 
flicting decisions.  Fines  and  torts.  Who  is  a  head  of  a  family.  Effect  of 
marriage  after  levy  and  before  sale.  Exemption  not  assignable.  Effect  of 
setting  aside  a  fraudulent  conveyance.  How  long  exemption  continues. 
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intent  to  defraud  creditors.  Exemption  in  a  shifting  stock  of  goods.  Mer- 
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time  of  the  conveyance.  When  a  lien  has  been  reserved  in  the  deed. 
When  there  is  a  surplus  after  satisfying  the  lien.  Extent  of  the  dower 
right.  Effect  of  incumbrances  before  and  since  the  marriage.  When  the 
wife  does  and  when  she  does  not  unite  in  the  deed.  Effect  of  a  wife' s  con- 
veyance.   Infant  wife  cannot  release  dower  right.    Judgments  by  collusion. 
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g  293.  Liens  where  Land  has  been  Sold.—Rvle  of  last  sold  first  liable.  Where  one 
or  more  alienees  is  a  volunteer.  Keason  for  the  statute.  Where  one  has 
an  equity  and  one  a  legal  title.  Land  retained,  to  be  sold  first.  Waiver 
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g  294.  When  u,  Lien  may  be  Considered  Satisfied.— 'ESect  of  the  levy  of  an  execu- 
tion. When  a  forthcoming  bond  is  taken.  When  new  bond  or  note  is 
taken.  Efiect  of  discharge  in  bankruptcy.  Where  time  is  given  to  the 
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former  condition.  What  rights  it  gives.  What  acts  justified  by  a  judg- 
ment until  reversed.  To  be  held  valid  until  reversed.  Reversal  in  part 
wUl  not  destroy  the  lien. 

J  296.  Vendor's  Lien. — The  statute.  Must  be  reserved  in  the  deed.  The  law 
prior  to  the  statute.  When  the  lien  is  regarded  as  superseded.  Novation 
and  merger.  Where  title  is  retained.  Burden  of  proof  to  show  satisfac- 
tion of  the  lien.  Not  on  sale  of  personal  property.  Who  entitled  to  the 
lien.  Lien  on  part  of  an  estate.  For  what  it  may  or  may  not  be  reserved. 
Efiect  of  the  registry  laws. 

§  297.  Mortgage. — Definition.  Power  of  sale  under  mortgage.  Differs  from  deed 
of  trust.  When  right  of  foreclosure  exists.  The  equity  of  redemption. 
English  and  American  practice.  Differs  from  a  conditional  sale.  Criterion 
to  establish  difference.  Who  may  redeem  a  mortgage.  Eight  of  pur- 
chaser. Pledge  of  personal  property.  Improvements  on  mortgaged  prop- 
erty. Bules  of  construction.  Allowance  for  expenses  and  taxes.  For  in- 
surance. Account  between  mortgagor  and  mortgagee.  Liability  for  negli- 
gence. For  waste.  For  rents.  Profits  against  interest.  Practice  in  Eng- 
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for.  Against  a  purchaser  without  notice.  Statute  in  West  Virginia. 
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^  300.  How  far  the  Participation  of  the  Creditor  is  Essential  to  a  Valid  Trust. — Cestui 
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Debt  to  a  voluntary  association.  Deed  of  trust  by  endorser  where  note  is 
not  protested. 

I  306.  The  Proper  Acknowledgment  of  a  Deed. — Good  between  the  parties  without 
record.  Before  whom  acknowledgment  must  be  made.  When  it  is  done  out 
of  the  State.  When  out  of  the  United  States.  Forms  of  acknowledgment. 
When  made  by  a  married  woman.  May  not  convey  by  attorney.  Proof  by 
witnesses.  Who  are  competent.  What  is  required  of  the  witness.  Certifi- 
cate of  married  woman's  acknowledgment.  What  are  fatal  irregularities. 
Evidence  aliunde.  Husband  must  have  signed  for  wife  to  convey.  Convey- 
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the  same  transaction.  When  it  is  not  remembered.  Instances.  What  is 
proof  of  notice.  What  is  sufficient  evidence.  Strictness  required.  Where 
one  is  put  on  enquiry.  Vague  expressions  in  a  deed.  Where  one  abstains 
from  enquiry.     How  the  registry  must  be  examined. 

i  310.  Socketing  u,  Judgment  or  Decree. — Actual  notice  to  purchasers.  To  cred- 
itors. Effect  of  docketing  on  both.  The  statute.  Formalities  of  docket- 
ing. When  it  must  be  done.  Indexing.  Upon  what  the  judgment  is  a 
lien.  Within  what  time  a  judgment  must  be  docketed.  Whole  term  re- 
garded as  one  day.  Release  on  the  record.  Effect  of  suspension  of  statute 
of  limitations  on  docketing  of  judgments.  Where  some  judgments  are 
docketed  and  some  not,  and  a  conveyance  intervenes.  Where  land  is  sold 
by  parol  contract. 

2  311.  Conflict  Between  Deeds  of  Trust  and  Judgments. — Deed  from  trustee  whose 
deed  was  not  recorded.  Instances  of  conflicts.  Exact  time  of  record  and 
of  docketing. 

1  312.   Conflict  Between  Successive  Deeds  of  Ti-ust. — Take  in  the  order  of  admission 

to  record.  Deed  of  trust  on  surplus.  Where  trusts  are  recorded  the  same 
day. 

?  313.  The  Lien  of  a  Forthcoming  Bond. — Forfeiture  and  return.  Time  from 
which  the  lien  dates.     Judgment  only  in  a  partial  sense. 

2  314.  Equitable  Mortgage. — Definition.     Effect  of  registry  laws.     Eent  in  satis- 

faction of  interest. 

?  315.  Lien  of  an  Attorney  at  Law. — Extent  of  the  lien.  English,  American  and 
Virginia  rules.  What  is  covered  by  the  lien.  When  it  does  and  when  it 
does  not  exist.     When  attorney' s  fee  is  provided  for  in  a  mortgage. 

2  316.  Lien  for  Taxes. — Time  for  which  the  lien  exists.  Character  of  the  lien. 
When  one  purchases  at  a  judicial  sale.     How  it  is  created. 

§  317.  Lien  by  Pawn  or  Pledge. — Pledge  serves  only  the  purpose  intended.  May 
be  sold  without  express  contract.  When  pledge  must  be  sold  and  when 
collected.  Liability  for  diligenoe  in  collecting.  Difference  between  regu- 
lar collateral  and  mere  order  to  pay. 

J  318.  Lien  on  Funds  or  Properly  in  Hand. — Liens  to  mechanics  and  landlords. 
Funds  in  possession. 
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?  319.  Lim  on  Stock  for  Subscriptions. — How  stock  may  be  assigned.  Who 
deemed  the  owner  of  stock.  Effect  of  note  or  bond  for  subscription.  Un- 
paid subscription  is  a  trust.  Non-assessable  stock  not  to  be  issued.  Con- 
ditional subscriptions.     Lien  of  National  bank  on  stock. 

?  320.  Mechanic^  Lien. — Statute.  Verbal  contracts.  How  far  railroad  com- 
panies liable  to  it.  Municipal  corporations.  Lien  is  assignable.  Is  sub- 
ject to  dower.  May  be  enforced,  when  and  how.  Effect  of  pre-existing 
liens.  Time  allowed  to  claim.  When  work  will  be  regarded  as  completed. 
What  is  a  release  of  the  lien.     Held  to  be  an  incumbrance. 

?  321.  Lien  for  Bents. — What  may  be  distrained.  Within  what  time.  Conflict 
with  other  liens.  Where  the  property  is  taken  under  legal  process.  Where 
lien  is  acquired  after  the  lease.  Property  to  be  brought  on  the  premises. 
When  there  is  a  lien  on  the  leased  premises. 

§  322.  Liens  as  against  Heirs. — Judgment  against  personal  representative  does  not 
bind.  Effect  of  statute  in  Virginia.  Heir  selling  land  liable  to  creditors 
of  ancestor.  When  estate  sold  is  not  liable.  When  one  or  more  of  several 
heirs  has  aliened.     Proper  decree  in  such  case.     Liability  for  rents. 

2  323.  Charges  upon  Land  by  Will. — How  intention  must  be  expressed.  What 
will  be  insuflScient.  Purchaser  for  value  with  notice  bound  by.  Liability 
of  purchaser  to  see  to  application  of  purchase  money. 

2  324.  The  Effect  of  a  Pending  Suit. — Eules  as  fixed  by  decided  cases^  Statutory 
provisions.  When  suit  is  regarded  as  pending.  Who  is  bound  by  pending 
suit.  How  strangers  and  parties  are  effected.  Effect  of  abatement  of  suit. 
Is  lis  pendens  notice  ?  Charges  effected  by  the  statute.  Definite  character 
of  proceedings  requisite.  Accurate  description  of  the  land.  Accm-acy  of 
the  memorandum  to  be  recorded.  Effect  of  deed  to  purchaser  pendente  Hie. 
Application  of  rules  to  personal  property. 

§  325.  The  Property  of  a  Married  Woman. — Cannot  generally  contract.  When 
may  acquire  a  homestead.  May  bind  her  separate  estate.  Words  neces- 
sary to  create  a  separate  estate.  Obligation  binds  personal  estate  and  rents 
,  of  realty.  Authority  of  married  woman  over  her  separate  estate.  Aliena- 
tion may  be  restrained  by  nature  of  instrument  creating  it.  Evidence 
sufficient  to  bind  separate  estate.  Eules  in  the  several  States.  Confusion 
of  decisions.  Whether  bound  by  parol  contract.  Obligation  of  a  married 
woman  is  not  a  lien.  How  separate  property  may  be  subjected.  Equitable 
and  legal  separate  estates.  Sole  traders.  Partnerships.  Curtesy  estates. 
Married  woman's  liability  for  debts.  Corpus  of  estates  liable.  Must  have 
been  some  estate.  Suits  against  married  women.  Conveyances  and  liens 
on  separate  estates.     Virginia  and  West  Virginia  statutes. 

I  326.  The  Effect  on  Liens  of  a  Voluntary  Conveyance. — The  order  of  liens  where 
a  conveyance  is  set  aside.     Bight  to  rents  and  profits  pending  the  suit. 

?  327.  The  Effect  of  an  Assignment. — Debts  equally  secured  take  in  order  of  as- 
signments. Beason  of  the  rule.  When  assignment  is  by  a  special  com- 
mission. Instances  of  the  application  of  the  rule.  Effect  on  assignees 
where  there  are  liens  against  the  vendors.  Effect  of  assignment  on  a  ven- 
dor's lien.     Subrogation. 
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2  328.  (S'tttrojaiMmioiieTis.— Definition  of  the  principle."  Surety's  rights.  Volun- 
teers.    Sheriff  who  pays  an  execution.     Purchasers'  rights. 

I  329.  Limitation  to  Lieris. — To  the  right  to  enforce  a  judgment.  Kule  in  United 
States  courts.  As  to  deeds  of  trust.  Laches.  Mortgage  and  vendor's 
lien.     Correction  of  inaccurate  statement. 


CHAPTER  VII. 

JUDICIAL    SALEf 
Section  330  to  360. 


2  330.  What  M  a  Judicial  Sale. — Definition.  Where  sale  has  been  made  privately 
and  is  confirmed. 

5  331.  Jurisdiction  of  the  Court. — Where  suif  must  be  brought.  When  land  lies 
in  another  State.  Etfect  of  division  of  State  of  Virginia.  Where  court 
has  not  jurisdiction.     In  the  United  States  courts. 

J  332.  When  the  Bents  and  Profits  will  Pmj  the  Debts. — The  statute.  Rule  in  West 
Virginia.  Origin  of  the  Virginia  statute.  Applies  to  suit  to  set  aside  a 
voluntary  conveyance.  Mode  by  which  value  may  be  ascertained.  Prop- 
erty may  be  offered  to  ascertain. 

§  333.  Requisites  to  a  Decree  for  Sale. — Creditor  need  not  exhaust  legal  remedy. 
Commonwealth's  rights.  Account  of  liens  must  be  first  taken.  Excep- 
tions to  the  rule.  Title  must  be  cleared.  Where  there  is  a  deed  of  trust. 
Where  sale  is  enjoined. 

?  334.  Terms  of  Sale. — Court's  discretion.  When  the  terms  are  fixed  by  a  deed 
of  trust.  Where  some  of  the  debt  is  not  due.  How  much  must  be  sold. 
What  credit  may  be  given.     What  security  to  be  taken. 

2  335.  The  Day  to  Redeem. — Where  suit  is  to  foreclose  a  mortgage.  When  it  is  to 
enforce  a  judgment  lien.  The  reason  of  the  rule.  Conflicting  decisions. 
Kule  in  West  Virginia. 

2  336.  Who  may  Sell. — The  statute.  Special  commissioner  may  be  appointed. 
Sheriff  may  sell.  Where  the  suit  is  to  enforce  a  trust.  Who  may  be  ap- 
pointed a  commissioner.  Who  should  not  be  appointed.  Counsel  of  the 
parties.     Creditor  may  not  sell  as  trustee. 

2  337.  Authority  and  Compensation  of  a  Special  Commissioner. — Personal  discretion 
conferred.  Must  seU  in  person.  Auctioneer  may  make  sale.  No  agent 
or  attorney.  Has  he  a  right  to  convey  ?  Cannot  bid.  May  receive  pay- 
ment or  sue.  Whether  he  may  make  an  assignment.  Compensation  al- 
lowed. 
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S  338.  The  Commissioner's  Bond. — Statute.  Cannot  receive  money  until  bond  is 
executed.  Sufficiency  of  the  security.  When  money  paid  and  no  bond 
executed.  When  decree  does  not  require  bond.  Liability  of  purchaser 
at  sale. 

§  339.  Sow  a  Sale  is  Made. — When  privately.  Proper  advertisement.  Where 
sale  to  be  made.  When  sale  is  adjourned  to  a  subsequent  day.  Auctioneer 
is- agent  of  buyer  and  seller.  Effect  of  his  memorandum.  Biddings  orally 
and  in  writing.     Who  is  highest  bidder. 

2  340.  Who  may  Bid  or  Buy. — Whose  bids  may  be  declined.  Puffers  and  by- 
bidders.  Officer  cannot  bid.  Guardians  and  committees.  Auctioneers. 
Clerks.  Exeoutoi-s.  Biddings  must  be  fair.  Lawful  and  unlawful  com- 
binations.    Transfer  of  bid  to  another. 

§  341.  Report  of  the  Commissioner  of  Sale. — Decree  should  require  report.  When 
it  may  be  returned.  Should  be  signed.  What  it  must  state.  May  be 
amended.     Exceptions  to  it. 

5  342.  Opening  Biddings. — English  customs.  In  American  States  and  in  Vir- 
ginia. Inadequacy  of  price.  Where  there  is  ill-will.  Public  policy.  In- 
clemency of  weather.  Few  bidders  present.  Doubt  as  to  quantity  sold. 
Fraud.     Mistake.     Practice  where  a  resale  is  made.     Instances. 

?  343.   The  Effect  of  Irregidarities  in  Making  Sales. — Instances.     The  general  rules. 

5  344.  When  a  Sale  may  be  Set  Aside. — Decree  of  confirmation  is  not  necessarily 
final.  Courts  incline  against  setting  aside.  Where  injury  has  been  done 
and  there  has  been  no  default.  Misrepresentation,  fraud,  concealment,  etc. 
Manner  in  which  it  can  be  done.     Unlawful  combinations. 

§  345.  Belief  to  a  Purchaser. — May  not  escape  by  forfeiting  deposit.  Where  there 
has  been  a  mistake.  Eule  caveat  emptor.  When  relief  will  be  granted  or 
denied  after  confirmation.  Easements.  Defect  of  title.  Less  number  of 
acres,  etc.  Apparent  and  hidden  defects.  Laches  of  the  purchaser.  Ke- 
paymeut  of  the  purchase  money.  Whether  land  is  sold  in  gross  or  by  the 
acre. 

§  346.  Bights  and  lAabilities  of  a  Purchaser. — Not  answerable  for  disposition  of  the 
money.  But  where  creditors  are  not  parties.  May  have  creditors  brought 
in.  When  the  commissioner  has  given  no  bond.  Parties  entitled  to  fund 
may  proceed  first  against  the  land.  Purchaser  may  proceed  against  com- 
missioners.    How  far  bound  to  see  to  regularity  of  proceedings. 

?  347.  The  Title  that  Passes  by  a  Sale. — Only  passes  interest  of  parties.  Title  not 
warranted.  Binding  on  parties  to  suit.  Purchaser  may  appeal.  Eule 
caveat  emptor.  Bid  at  sale  is  mere  offer.  Must  examine  title  before  con- 
firmation. Devisees  not  bound  if  not  parties.  Where  too  much  land  is 
sold.  Where  judgment  is  void.  Purchaser  substituted  to  creditor's  rights 
where  sale  set  aside.     Bound  to  see  that  proper  parties  are  made. 

J  348.  TIte  Effect  of  an  Appeal. — Decree  not  to  be  impeached  in  a  collateral  pro- 
ceeding.    Title  fails  when  sale  set  aside.     Where  a  party  or  a  stranger  pur- 
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chases.  Views  of  Judge  Field.  Effect  of  notice  before  purchase.  Where 
land  is  sold  six  months  after  decree.  Difference  between  Federal  and  State 
courts  as  to  decree  for  sale.  Commissioners  selling  after  appeal  guilty  of 
contempt.     Purchaser  entitled  to  possession  of  property. 

1  349.  2%e  Cmweyance  to  the  Purchaser. — ^Authority  of  commissioners  to  make  deed. 

When  purchaser  entitled  to  deed.     Who  pays  the  cost. 

?  350.  The  Purchaser's  Bight  to  Possession. — Entitled  from  time  of  confirmation. 
Entitled  to  rents.     Court  may  compel  possession  to  be  given. 

2  351.   The  Bights  of  Tenants. — Where  leased  lands  are  sold  before  harvest.     Ten- 

ant's rights. 

2  352.  Where  there  is  Loss  between  the  Sale  and  Confirmation. — When  sale  will  not  be 
confirmed  because  of.  Where  property  has  greatly  depreciated  or  appre- 
ciated.    Eule  in  private  sales. 

J  353.  Proceedings  for  Besale  on  DefavXt. — Purchaser  is  quasi  party.  Submits  him- 
self to  juriscTiction  of  court.  Must  be  served  with  a  rule.  Where  title  is 
retained  or  vendor's  lien  reserved.  When  a  separate  suit  must  be  brought. 
Answer  to  the  rule.  Amount  of  debts  to  be  fixed.  Day  to  pay  to  be  given. 
Resale  at  purchaser's  risk  and  cost.     Decree  against  purchaser  is  a  lien. 

§  354.  Evidence  upon  the  Question  of  Confirming  a  Sale. — When  affidavits  or  deposi- 
tions may  be  read.     Cross-examination  of  witnesses. 

2  355.  Effect  of  the  Confirmation  of  a  Sale. — Completes  the  inchoate  purchase.  Deed 
necessary  to  pass  legal  title.     Final  when  confirmed. 

§  356.  Effect  of  a  Sale  on  Liens. — Purchaser  takes  free  of  liens.  Exceptions  to  this 
rule.     Judgment  after  sale  does  not  bind. 

J  357.  Bight  of  Power  under  Judicial  Sale. — May  be  set-off  to  widow.  May  be  sold 
and  allowance  made.  Where  the  husband  is  stUl  living.  When  dower 
must  be  assigned  in  kind. 

i  358.  Sales  under  Attachments. — Debtor  is  divested  of  his  legal  title.  Where  there 
has  been  fraud. 

2  359.  Sales  where  there  are  Sureties. —Mast  all  be  proceeded  against  in  one  bill. 
Where  there  are  voluntary  or  fraudulent  conveyances.  What  decree  will 
be  rendered  for  sale  of  land  of  sureties. 

2  360.  Sales  in  a  Bepreciated  Oitn-enej/.— Have  been  sustained  by  the  courts.  Eules 
in  Federal  and  State  courts.  Where  money  was  not  all  paid.  Where  debt 
fell  due  after  the  civU  war.  Where  receiver  retained  Confederate  money. 
What  payments  in  Confederate  money  were  held  to  discharge  the  debt. 
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CHAPTEE  VIII. 

APPEALS. 

Section  361  to  381. 

i  361.  Jurisdiction  of  the  Court  of  Appeals  of  Virginia. — Parties  to  an  appeal. 
Amount  necessary.  Changes  in  the  statute.  How  plaintiffs  and  defendants 
affected  by  the  amount  involved.  Where  two  amounts  are  involved.  Eule 
of  ascertainment.  Effect  of  continuation  of  causes.  Effect  of  assignments 
of  debts.  Where  there  are  two  or  more  creditors.  Proof  of  value  of  sub- 
ject involved.  Character  of  decree  from  which  an  appeal  lies.  Where 
freehold,  franchise,  etc.,  is  involved.  Licenses  to  sell  liquor.  Subject  not 
capable  of  being  valued.  Title  to  land.  Mills,  roads,  etc.  Where  the 
decree  is  for  costs.  What  an  appeal  brings  up  for  consideration.  Where 
person  not  before  the  court  is  affected  by  its  decision.  Limitation  to  right 
of  appeal. 

\  362.  Jurisdiction  of  the  Supreme  Court  of  the  United  Stales. — Parties  to  an  ap- 
peal. Amount  involved  necessary  to  an  appeal.  How  amount  of  value 
ascertained.  Burden  of  proof  of  value.  What  evidence  admissible.  Char- 
acter of  decree  from  which  an  appeal  lies.  What  subjects  may  be  brought 
up  by  appeal.  Patent  rights,  etc.  Costs  and  expenses.  Disbarring-  an  at- 
torney. Limitation  to  right  of  appeal.  When  a  writ  of  error  is  deemed 
"  brought."     Appeals  from  circuit  court  of  appeals.     Certiorari. 

I  363.  Appeals  from  the  Stale  Courts  to  the  Supreme  Court. — The  statute.  Consti- 
tutionality of  the  statute  established  by  decisions.  Where  process  sent 
from  the  supreme  court.  Appeal  is  by  writ  of  error.  May  require  clerk 
to  certify  record.  May  reverse,  modify  or  affirm.  Jm-isdiction  must  ap- 
pear from  the  record. 

§  364.  Appeals  from  the  Circuit  Courts  to  the  Court  of  Appeals. — The  amount  neces- 
sary for  jurisdiction.  When  the  proceeding  is  by  appeal  and  when  by  writ 
of  error.     Appeals  from  circuit  court  of  appeals. 

!  365.  The  Proper  Record.— The  statute.  Petition  to  be  filed  with  record.  Por- 
tions of  record  not  to  be  copied.  Notice  to  be  given.  When  the  appeal 
is  to  the  supreme  com-t.  Defective  records  remedied.  Within  what  time 
the  record  must  be  filed. 

I  366.  The  Mode  of  Appeal. — How  petition  is  presented.  Who  grants  the  appeal. 
What  the  petition  must  contain.  Certificate  by  counsel.  Matter  of  right 
in  supreme  court.  Citation  to  defendant  in  error.  Proceeding  when  a 
supersedeas  is  desired. 

367.   The  Appeal  and  Supersedeas  Order. — Who  signs  the  order.     In  the  court  of 
appeals  and  supreme  court.     What  the  order  states. 
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§  368.  Tlie  Proper  Process.— Where  the  defendants  reside  in  the  State.  Where 
they  are  non-residents.  What  the  summons  contains.  Time  of  service. 
Bond  required.  Clerk's  certificate  to  the  lower  court.  Where  the  writ  is 
from  the  supreme  court  to  the  court  of  appeals.  Effect  of  appearance. 
How  the  citation  is  served.     Effect  of  failure  to  serve  it. 

?  369.  The  Bond.— When  it  is  and  when  it  is  not  required.  Who  may  give  it. 
Conditions.  Penalty.  Amount.  Payable  to  whom.  Proceeding  when 
security  is  insufficient.  Time  withm  which  it  must  be  executed.  Appear- 
ance no  waiver.  Where  the  appeal  is  to  the  supreme  court.  Where  the 
bond  is  not  satisfactory. 

I  370.  Maturing  the  Cause  jor  Hearing. — Order  in  which  cases  are  docketed.  When 
case  may  be  heard  out  of  its  turn. 

J  371.   The  Argument. — Number  of  counsel  heard.    Time  allowed.    Briefs  required. 

1  372.  Revival  of  a  Suit. — Effect  of  death  before  appeal.     Effect  pending  appeal. 

Process  to  revive.     Practice  in  supreme  court. 

2  373.  Pleas  in  the  Court  of  Appeals. — Compliance  with  decree  maybe  plead.    Affi- 

davits read  on  such  plea. 

2  374.  When  a  Decree  will  be  Eemersed,  Affirmed  or  Amended. — Provisions  of  the 
statute.  Of  what  appellant  cannot  complain.  Pule  in  United  States  courts. 
Effect  on  a  party  not  interested.  When  decr-ee  is  substantially  correct. 
When  it  does  not  appear  whether  lower  court  was  right  or  wrong.  When 
exceptions  have  not  been  taken  in  time.  Effect  of  want  of  parties.  Amend- 
ment and  affirmance.  Formal  defects.  Where  a  decree  has  been  amended 
since  appeal. 

J  375.  When  an  Appeal  will  be  Dismissed. — Notice  of  motion.  Grounds  for  dis- 
missal.    Rules  in  supreme  court.     How  notice  is  served. 

2  37C.  The  Decree. — The  statute.  How  statute  is  declared  unconstitutional.  Resti- 
tution when  a  decree  has  been  paid. 

^  377.   The  Decree  for  Costs. — In  favor  of  the  party  substantially  prevailing. 

§  378.  The  Decree  for  Damages. — Amount  which  may  be  decreed.  When  in  lieu 
of  interest. 

§  379.  The  Finality  of  the  Decree. — Irreversible  unless  reheard.  What  the  appeal 
brings  up.  Lower  court  bound  by  its  terms.  When  it  may  depart  from 
them. 

J  380.  Rehearing  a  Cause. — Time  within  which  it  may  be  done. 

2  381.  Enforcement  of  Decrees  of  the  Appellate  Courts. — Decree  of  appellate  court 
entered  by  court  below  as  its  own.  Where  decree  is  received  in  vacation. 
How  decrees  of  the  supreme  court  enforced. 
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I  190.  How  an  Order  of  Eeference  is 
Applied  for  and  Granted. 
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When  an  Order  of  Reference  Should  be  Made. 

§  189.  Nothing  is  more  common  in  chancery  practice  than 
orders  of  reference  improvidently  awarded,  and  few  things  cause 
more  vexatious  delays  and  a  greater  accumulation  of  costs  in  the 
course  of  litigation.  Although  this  practice  has  been  disapproved 
by  the  court  of  appeals  and  attention  was  called  to  it  by  a  dis- 
tinguished text  writer'  as  far  back  as  the  year  1835,  the  evil 
can  scarcely  be  said  to  have  abated.     This  is  probably  due  to  the 

'Mr.  Conway  Robinson  in  Robinson's  Practice,  Vol.  2,  p.  359  (old  ed. )  See 
also  Nealy  et  al  v.  Jones  el  al,  16  W.  Va.  625;  Watkins  v.  Young,  31  Grat.  94. 
Held  that  Avhere  a  cause  is  referred  for  the  ascertainment  of  certain  matters  by  en- 
quiry and  proof,  it  is  improper  for  the  chancelloi',  before  such  enquiry  has  been 
made  and  proof  taken,  to  forecast  the  master's  report  and  make  him  a  mere  copyist 
thereof.  Nelson  v-  Kownslar,  79  Va.  468. 
1 
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fact  that  such  orders  are  generally  asked  at  a  stage  of  the  cause 
when  a  hearing  on  the  merits  is  not  then  expected,  and  upon  the 
loose  idea  that  so  often  prevails,  of  admitting  into  a  chancery  cause 
almost  anything  that  any  part}'  desires,  in  cane  it  should  be  needed. 
The  settled  rule,  however,  in  respect  to  orders  of  reference  is,  that 
before  an  application  for  one  shall  be  granted  it  must  appear  with 
reasonable  certainty  that  an  order  will  be  necessary,  and  it  will 
not  be  made  upon  the  suggestion  that  in  stime  contingency  one  will 
be  required  ;  for  it  will  not  do  to  put  the  defendant  to  the  trouble 
and  expense  of  rendering  an  account  until  it  is  ascertained  that 
the  plaintiff  has  a  right  to  demand  it,'  nor  will  a  reference  be 
made  for  tlie  purpose  of  furnishing  evidence  in  support  of  the 
allegations  of  a  bill." 

The  application  for  an  order  of  reference  is  generally  made  in 
cases  involving  the  settlement  of  the  accounts  of  personal  repre- 
sentatives, of  pci'sons  dealing  in  partncrshijj  and  mercantile  trans- 
actions, bailiffs,  factors,  agents,  coparceners  or  joint  tenants  as  to 
rents  and  profits,  demands  growing  out  of  mutual  accounts,'  and 
the  auditing  and  ascertaining  of  liens  and  debts  of  deceased  per- 
sons. 

Before  the  date  of  the  statute  ^  providing  tliat  a  decree  against 
any  person  as  the  personal  representative  of  a  decedent,  or  com- 
mittee of  a  convict  or  an  insane  person  for  a  debt  due  from  such 
decedent  convict  or  insaue  person,  may  without  tailing  an  account 

1  Allen  et  nls  v.  Smith,  1  Leigh,  2.5 '2;  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1220. 

'  Lee  County  r.  Fnlkerson,  21  G-rat.  182 ;  Watkins  et  als  v.  Young  et  als,  31 
Grat.  94;  Sadler  i:  Whitehurst,  83  Va.  46;  First  Nat'l  Bank  i>.  Parsons,  42  W. 
Va.  144;  24  S.  E.  E.  5.56;  Baltimore  Steam  Packet  Co.  r.  Williams,  94  Va.  425. 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1219.  jVk  to  interest  on  partnership  ac- 
counts between  partners,  see  Gyger's  Appeal,  6i  Pa.  73  ;  1  Am.  R.  882.  A  cause 
cannot  be  referred  unless  there  be  an  account  in  the  ordinary  sense  of  the  term, 
between  the  parties,  even  though  theie  may  be  many  items  of  damage.  Van 
Rensselaer  v.  Jewett,  6  Hill,  .373;  41  Am.  Dec.  750;  note,  p.  751.  The  court  itself 
may  state  an  accomrt  without  a  reference  if  there  is  sufficient  data  and  evidence  in 
the  cause.     Darby  v.  Gilligiui,  W.  Va. ;  28  S.  E.  E.  737. 

*Acts  182.5-6,  p.  17,  ?  1';  Acts  1827-8,  p.  21,  Oh.  26,  U;  Acts  1840-41,  p. 
41,  i  16,  p.  48,  5  46;  Code,  i  2677;  Code  W.  Va.,  Ch.  131,  ^  20. 
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of  the  transactions  of  such  representative  or  committee  be  entered 
to  be  paid  out  of  the  personal  estate  of  such  decedent,  convict  or 
insane  person  in  or  which  shall  come  to  the  hands  of  the  repre- 
sentative or  committee  to  be  administered,  it  was  held  '  that  although 
a  demand  against  a  decedent  was  established,  the  court  would  not 
allow  the  plaintiff  to  take  a  decree  to  be  levied  of  the  goods  and 
chattels  of  the  decedent  in  the  hands  of  the  representative,  but 
compelled  him  to  get  a  decree  to  have  the  account  of  the  adminis- 
trator settled.  The  reason  assigned  for  this  practice  was,  that  if 
the  plaintiiF  took  a  decree  de  bonis  testatoris,  and  it  was  not  satis- 
fied, he  would  have  to  go  to  law  to  fix  a  devastavit,  or  to  come 
again  into  equity  for  an  account,  whereas  if  such  account  was 
directed  in  the  first  instance,  and  it  should  be  ascertained  that 
there  were  assets,  the  decree  might  be  a  personal  one. 

Under  this  rule  if  the  suit  was  by  legatees  or  distributees  for 
their  proportion  of  the  estate  of  a  testator  or  intestate,  the  court 
would  not  only  direct  an  account  of  the  administration,  but  if  the 
executor  or  administrator  had  died,  an  administration  account 
would  be  ordered  upon  his  estate ;  and  so  if  the  representative  of 
the  executor  or  administrator  died,  an  account  was  directed  of  the 
administration  upon  the  estate  of  said  representative.  It  was 
usual  to  order  these  accounts  as  matters  of  course. 

The  attention  of  the  court  of  appeals  was  called  to  the  subject 
in  a  case  ^  in  which  an  estate  was  committed  to  a  sheriff  whose 
deputy  had  the  entire  management  of  it,  and  the  amount  due  upon 
the  administration  account  was  ascertained,  but  the  deputy  had 
died,  and  the  question  was  whether  the  administrator  of  the  deputy 
should  be  ordered  to  settle  his  accounts  before  a  decree  was  pro- 
nounced against  him.  The  court  expressed  the  opinion  that  no 
such  account  ought  to  be  decreed  unless  required  by  the  parties,  or 
some  of  them,  but  that  the  chancellor  should  proceed  at  once  to  a 
decree  de  bonis,  etc. 

■  McKae  v.  Bates,  4  H.  &  M.  490. 
'  Cocke  V.  Harrison,  &c.,  3  Band.  494. 
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Before  the  date  of  the  statute  referred  to  it  was  also  held  *  that 
a  2)ersonaI  decree  might  be  obtained  against  an  executor  or  admin- 
istrator without  ordering  an  account  when  he  admitted  that  the 
assets  which  came  to  his  hands  were  more  than  sufficient  to  pay 
the  debts  and  legacies  of  the  testator,  for  in  such  cases  there  was 
no  occasion  to  require  the  report  of  a  commissioner.  The  form  of 
a  decree  was  for  the  payment  of  the  plaintiff's  legacy  out  of  the 
assets  in  the  hands  of  the  executors,  "if  so  much  thereof  they 
have,  if  not,  then  out  of  their  own  estates." 

It  is  error,  however,  to  render  a  personal  decree  against  an  ad- 
ministrator without  an  account  or  an  admission  showing  assets  of 
his  intestate's  estate  in  his  hands  sufficient  to  satisfy  the  decree^ — 
or  to  decree  that  an  administrator  de  bonis  non  shall  pay  a  debt  of 
his  testator  out  of  the  assets  in  his  hands,  upon  an  admission  in 
his  answer  that  there  are  debts  due  the  estate  uncollected  more 
than  sufficient  to  pay  all  the  debts.' 

Where  a  bill  was  filed  to  surcharge  and  falsify  an  ex  parte  ac- 
count which  had  been  settled  by  the  proper  commissioner,  it  was 
held  that  the  account  \vould  not  of  course  be  referred  again  to  a 
commissioner,  but  some  evidence  should  be  exhibited  to  show  the 
errors  in  the  account,  or  something  improper  in  the  account  should 
be  disclosed  in  the  answer,  otherwise  the  order  of  account  should 
not  be  made,  but  the  bill  should  be  dismissed.*  Such  accounts 
when  they  have  been  regularly  settled  in  the  mode  prescribed  by 
law  are  to  be  taken  as  prima  facie  correct,  and  although  they  are 
liable  to  be  impeached  on  specific  grounds  of  surcharge  and  falsifi- 
cation to  be  alleged  in  the  bill,  the  court  will  not  decree  an  account 
upon  a  general  allegation  that  the  settled  accounts  are  erroneous.^ 

'  McEae's  Ex'ors  v.  Brooks  and  Wife,  6  Mimf.  157. 
'  "Wills'  Adm'r  i>.  Dunn's  Adm'r,  5  Grat.  384. 
'  Kent's  Adm'r  v.  Cloyd's  Adm'r,  30  Grat.  55.5. 

*  Wyllie  and  Wife  v.  Venable's  Ex'ors,  4  Munf.  369. 

*  Corbin  et  all  v.  Mills'  Ex'ors  e(  afe,  19  Grat.  465;  Blackwell's  Adm'r  v.  Bragg, 
Trustee,  78  Va.  529;  Carter  ei  ah  v.  Edmonds,  80  Va.  581.  See  Hurt  v.  West's 
Adm'r,  87  Va.  78. 
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Where  a  cause  was  regularly  set  for  hearing  on  bill  and  answer, 
general  replication,  exhibits  and  motion  to  dissolve  the  injunction, 
the  answer  denying  the  material  allegations  of  the  bill  and  there 
being  no  evidence  to  prove  them,  it  was  held  to  be  error  to  refuse 
to  dissolve  the  injunction  and  to  refer  the  cause  to  a  commissioner 
to  take  the  account  prayed  in  the  bill,^  but  where  there  was  another 
case  in  the  same  court  between  the  owners  of  the  property  in  which 
an  account  was  properly  being  taken,  it  was  held  not  to  be  error 
to  hear  the  causes  together  upon  an  order  of  account  made  in  both 
causes.^  Where  there  were  but  two  judgment  liens  and  their 
amounts  and  the  order  of  liens  were  clearly  shown  by  the  plead- 
ings and  the  proofs,  it  was  held  not  to  be  necessary  to  refer  the 
cause  to  a  commissioner  to  ascertain  the  amounts  and  priorities  ;  ^ 
and  where  there  is  no  dispute  as  to  credits  the  court  will  fix  the 
amount  due  without  a  reference,*  nor  does  it  at  all  follow  that  the 
existence  of  a  dispute  will  make  a  reference  necessary.  Where, 
however,  there  are  mutual  accounts  existing  between  the  parties 
the  court  ought  not  generally  to  decide  them  without  referring 
such  accounts  to  a  master  to  report  upon  them/ 

How  an  Order  of  Reference  is  Applied  for  and  Granted. 

§  190.  Orders  of  reference  are  usually  made  by  decrees  in  term, 
but  the  statute  °  provides  that  any  circuit  judge  may  in  vacation 
direct  any  proper  account  to  be  taken  in  a  cause  in  a  court  of  his 
circuit ;  and  this  is  embraced  now  Avithin  the  general  provisions 
made  by  statute  for  decrees  in  vacation. 

1  Arbuckle  v.  MeClanahan  el  ah,  6  W.  Va.  101. 

'  Stuart,  Buchanan  &  Co.  i.  White  et  ah,  25  Grat.  300. 

'  Anderson  v.  Nagle  et  ah,  12  W.  Va.  98. 

*  Walker  v.  Summers,  9  W.  Va.  533. 

^  Bland,  &c.  V.  Wyatt,  1  H.  &  M.  543. 

"  Code,  g  3426  as  amended  by  act  of  February  12,  1894,  Acts  1893^,  p.  233, 
and  by  act  of  January  27,  1896,  Acts  1895-6,  p.  178,  and  Acts  1897-8,  p.  744. 
This  act  providing  generally  for  decrees  in  vacation  preparatory  to  the  hearing  of 
a  cause  on  its  merits  for  confirming  sales,  etc.,  takes  the  place  of  §  6,  Ch.  171, 
Code  1873,  which  is  now  altogether  omitted.     See  Moore  j'.  Bruce,  85  Va.  139. 
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The  statute  of  Virginia  requires  reasonable  notice  of  such  an 
application. 

The  accounts  taken  in  any  case  are  referred  to  a  commissioner 
regularly  appointed  by  the  judge'  of  the  court  where  the  case  is 
pending,  unless  the  parties  agree,  or  the  court  shall  deem  it  proper 
that  they  be  referred  to  so]ue  other  person,  and  every  commissioner 
is  required  to  examine  and  report  upon  such  accounts  and  matters 
as  may  be  referred  to  him  by  any  court ;  ^  bat  if  the  order  to  make 
up  an  account  does  not  say  before  whom  it  is  to  be  done,  it  must 
be  executed  by  one  of  the  commissioners  of  the  court.^ 

The  Charaeter  and  Nature  of  an  Order  of  Reference. 

§  191.  An  order  of  reference  is  always  deemed  an  interlocu- 
tory decree''  and  it  must  be  founded  upon  the  pleadings  and  proofs 
in  the  cause  and  cannot  be  more  extensive  than  they  are.° 

The  court  in  its  decree  must  give  directions  to  the  commissioner 
as  to  the  manner  of  taking  the  account,  and  the  principles  which 
should  govern  him  in  making  it  up,°  it  must  direct  to  what 
matters  the  account  shall  extend,  and  in  decreeing  a  general  ac- 
count special  directions  are  rendered  proper  and  necessary  by  the 
particular  circumstances  of  the  case.  The  examination  then  before 
the  comlnissioner  must  be  limited  to  such  matters  as  the  principles 
of  the  decree  or  order  may  render  necessary.^  These  special  di- 
rections sometimes  extend  to  the  allowance  or  rejection  of  par- 
ticular items  in  an  account,  and  the  court  will  settle  the  construc- 

'  In  most  courts  four  commissioners  are  appointed,  in  some  five,  and  in  Kich- 
mond  seven.     Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1220. 

■'  Code,  I  3320. 

'  Anderson  v.  Gest,  2  H.  &  M.  26.  An  attorney  employed  in  a  cause  is  not 
competent  to  take  an  account  as  a  commissioner  in  that  cause.  Bowers'  Adm'r  v. 
Bowers  e(  ah,  29  Grat.  697.  Nor  is  a  creditor  or  party  to  a  suit  competent.  Dil- 
lard  V.  Krise,  86  Va.  414. 

<  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1220. 

^Conaequa  v.  Fanning,  3  Johns.  Ch.  K.  595;  Gordon  v.  Hobart,  2  Story,  260. 

«  Cogbill  V.  Boyd,  79  Va.  3. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1221,  note  2;  Ware  v.  Staley,  80  Va.  198. 
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tion  and  effect  of  agreements  between  the  parties,  by  which  their 
mutual  dealings  are  regulated,  and  by  which  consequently  the  ac- 
count must  be  constructed/ 

In  many  cases  the  pleadings  show  that*  in  order  to  ascertain 
what  the  plaintiifs  are  to  have  out  of  a  particular  fund,  the  rights 
of  other  persons  must  also  be  adjusted.  In  cases  of  this  nature 
the  order  of  account  must  be  so  framed  as  to  provide  for  the  in- 
terests of  the  different  persons  concerned  in  the  fund.  Thus  upon 
a  bill  filed  by  one  or  more  creditors  of  a  testator  to  subject  his  real 
estate  to  their  demands  as  an  equitable  fund,  before  the  date  of 
the  statute  making  real  estate  assets  for  the  payment  of  debts,  it 
was  held  that  if  the  court  was  of  opinion  that  the  real  estate  was 
charged  with  debts  it  should  give  an  opportunity  to  all  the  other 
creditors  of  the  testator  coming  in  and  agreeing  to  bear  their  pro- 
portions of  costs,  to  prove  their  debts  before  the  commissioner  within 
a  reasonable  time  and  to  participate  equally  in  the  equitable  assets,^ 
and  the  order  may  direct  the  particular  accounts  which  are  called 
for  by  the  pleadings,  to  be  stated  and  reported  to  the  court  with 
any  other  matters  specially  stated,  which  may  be  deemed  pertinent. 

It  has  been  held  that  in  a  suit  against  an  executor  for  distribu- 
tion there  may  be  a  settlement  of  accounts  between  the  testator 
and  another  person  of  whom  the  defendant  is  also  executor.  The 
fact  that  it  is  the  duty  of  the  executor  to  collect  and  apply  debts 
due  from  the  one  estate  to  the  other,  makes  it  proper  to  adjust  the 
accounts  in  the  suits  for  distribution.  A  private  account  of  the 
executor  with  his  testator  is  also  proper  to  be  adjusted  in  such  a 
suit,  although  it  may  not  have  been  specially  put  in  issue.^ 

In  the  order  the  court  may  direct  the  parties  to  be  examined  on 
oath  by  the  commissioner,  and  the  same  policy  and  principles 
which  require  an  answer  to  the  general  enquiries  in  the  bill,  apply 

1  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1232,  note  2. 

'Kinney's  Ex'ors  u  Harvey,  &c.,  2  Leigh,  70;  Thompson,  &c.  v.  Brown,  &c., 
4  Johns.  Chy.  R.  643;  Hallett,  &c.  o.  Hallett,  &c.,  2  Paige,  15. 
'  Carter's  Ex'ors  v.  Cutting  and  "Wife,  5  Munf.  223. 
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when  a  reference  is  ordered  and  any  material  disclosure  is  required 
which  it  is  in  the  power  of  the  party  to  make,  and  which  does  not 
implicate  him  in  pains  and  penalties.' 

There  should  of  cOurse  always  be  an  order  to  authorize  the 
commissioners  to  act,  but  in  a  case  in  which  the  report  purported 
to  be  made  in  obedience  to  an  order  of  tlie  court,  and  the  court 
made  it  the  basis  of  its  decree,  there  not  appearing  to  have  been 
any  question  of  the  commissioner's  authority  in  the  court  below,  it 
was  held  that  the  appellate  court  must  presume  that  it  was  made  by 
proper  authority,  although  no  order  of  account  was  in  the  record.^ 

Maturing  the  Cause  before  the  Commissioner. 

§  192.  The  order  of  reference  to  a  commissioner  usually  directs 
the  mode  in  which  notice  of  the  time  and  place  of  executing  the 
order  shall  be  given  ;  but  whether  the  decree  so  provides  or  not, 
it  is  essential  to  its  valid  execution  that  reasonable  notice  shall  be 
given  to  all  the  parties  interested.^ 

The  notice  may  be  given  to  tlie  parties  in  person  if  they  are 
residents  of  the  State,^  but  if  they  are  not  resident,  or  are  too 
numerous  to  be  personally  served  with  notice,  it  is  not  usual  to 
attempt  it,  but  under  such  circumstances  to  take  advantage  of  the 
provision  of  tlie  statute''  which  declares  that  the  court  ordering  an 

>Hart  V.  Ten  Eyck,  Ac,  2  Johns.  Cliy.  E.  513;  Callowaj-,  &c.  v.  Tate,  1  H.  & 
il.  9.     For  the  statute  on  this  subject,  see  Code,  ?  3370. 

'  ^Yill3'  Adm'r  v.  Dunn's  Adm'r,  5  Grat.  385. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1170,  note;  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1221; 
Campbell  and  Wife  v.  AVinston,  &c.,  2  H.  &  JI.  10;  Winston  r.  Johnson's  Ex" era, 
2  Munf.  305.     See  also  Desty's  Fed.  Procedure,  p.  304. 

*  See  Livesay  t'.  Feamster,  21  W.  Va.  83.  Notice  even  to  a  guardian  ad  litem  is 
necessary.     Strayer,  &c.  v.  Long,  83  Va.  715. 

'"  Code,  ?  3321.  In  West  Virginia  the  notice  must  also  be  posted  at  the  front 
door  of  the  court  house  for  at  least  twenty  days,  or  the  court  may  dispense  with  the 
publication  and  require  the  posting  as  prescribed  by  the  statute.  Code  W.  Va., 
Ch.  129,  I  4.  Proceedings  without  notice  are  nullities.  Dorr's  Adm'r  v.  Eohr, 
82  Va.  359.  The  publication  must  be  for  the  fidl  twenty-eight  days.  Dillard  v. 
Krise,  86  Va.  410.  It  is  sufficient  if  publication  give  style  of  suit,  and  all  that  is 
necessary  to  inform  the  parties  of  the  time  and  place  of  taking  the  accoimt,  although 
the  names  of  the  parties  are  not  inserted  in  it.  ilartin  v.  South  Salem  Land  Co., 
94  Va.  28. 
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account  to  be  taken  may  direct  that  notice  of  the  time  and  place 
of  taking  it  be  published  once  a  week  for  four  successive  weeks  in 
some  convenient  newspaper,  and  that  such  publication  shall  be 
equivalent  to  personal  service  of  such  notice  on  the  parties,  or  any 
of  them.  Such  a  general  notice  is  sufficient  to  enable  the  commis- 
sioner to  act  upon  the  order  of  reference  and  to  take  depositions 
without  a  special  notice  to  the  parties  or  any  of  them/ 

What  is  reasonable  notice  is  not  prescribed  by  statute  or  fixed 
by  any  exact  decisions,  but  depends  upon  the  circumstances  of 
each  case,  and  is  left  to  the  discretion  of  the  commissioner.  Xo- 
tice  to  appear  on  the  day  the  case  was  referred,  betsveen  eight  and 
twelve  o'clock  P.  M.,  was  held  to  be  so  unreasonable  that  the  re- 
port was  set  aside.^ 

The  statute  provides  that  publication  for  the  time  named  shall 
be  equivalent  to  personal  service,  when  service  in  this  mode  is 
ordered  by  the  court,  but  it  does  not  declare  that  the  order  of  the 
court  shall  set  forth  the  effect  it  is  to  have ;  hence  where  the  de- 
cree did  not  expressly  state  that  a  notice  thus  ordered  should  be 
equivalent  to  personal  service,  it  was  held  that  the  omission  so  to 
do  did  not  aifect  its  validity.' 

The  provisions  of  the  statute  for  the  service  of  notice  in  this 
way  is  not  limited  to  any  particular  class  of  cases,  and  the  right  of 
the  legislature  to  make  this  provision  in  all  cases,  so  as  to  affect 
any  party  who  has  been  duly  served  with  process  and  thus  apprised 
of  the  suit,  is  fully  sanctioned  by  judicial  decision.*  The  fact, 
therefore,  that  any  such  party  did  not  see  or  hear  of  the  publica- 
tion, and  so  did  not  have  notice  of  it  in  point  of  fact,  will  not 
render  it  any  the  less  binding  on  him.''     We  have  seen  also "  that 

'  McCandlish's  Adm'r,  &c.  v.  Edloe  el  ah,  3  Grat.  .333. 

2  Bemie  v.  Vanderer,  16  Ark.  616;  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1170,  note. 

'  Marling  v.  Eobrecht  et  al,  13  W.  Va.  440;  Hill  et  als  v.  Eowyer  ei  ah,  18 
Grat.  380. 

*Hill  el  ah  v.  Bowyer  et  afe,  18  Grat.  380.  See  also  McCandlish's  Adm'r,  &c. 
Edloe  et  ah,  3  Grat.  330. 

'  Hill  et  ah  v.  Bowyer  et  ah,  18  Grat.  380. 

'■Ante,  Vol.  1,  pp.  188,  286. 
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such  notices  are,  under  certain  circumstances,  binding  on  persons 
upon  whom  process  has  not  been  served.  If  the  notice  has  been 
properl}'  served  it  has  been  held  not  to  be  error  sufficient  for  re- 
versal, unless  excepted  to,  that  the  commissioner  failed  to  state 
that  fact  in  his  report,'  but  the  statute  ^  now  requires  the  notice 
under  which  the  eommissioiier  acts  to  be  returned  with  the  report. 

\Yhere  the  commissioner  stated  in  his  report  that  he  gave  rea- 
sonable notice  to  each  and  all  of  the  ])arties  of  the  time  and  place 
appointed  by  him  for  the  hearing,  it  was  held  sufficient  in  the  ab- 
wence  of  au)'  evidence  to  the  contrary,  and  if  after  such  notice  the 
master  proceeds  in  the  absence  oi'  a  pai'ty,  his  report  can  not  be 
objected  to  as  c.r  jxiric. 

In  Snickers  o.  Doi'sey,  '1  Munf.  .")();■),  a  motion  to  recommit  the 
report  of  a  connnissioner  was  made  by  a  2»a)'t}'  who  had  refused  to 
attend,  though  duly  notified;  and  in  support  of  the  motion  his 
own  affidavit  and  the  affidavits  of  U\o  witnesses  were  filed,  going 
to  show  that  less  was  due  from  him  than  the  sum  reported  against 
him,  and  that  he  \\as  prevented  from  offering  his  testimony  before 
the  connnissioner  by  a  belief  tjiat  he  was  not  interested  in  the  suit, 
'flie  court  of  chancery  (overruled  the  motion,  and  upon  appeal  the 
appellate  court  considering.it  better  to  permit  indi\'idual  suitors  to 
abide  by  the  effiscts  of  their  own  negligence  than  to  frustrate  those 
rules  which  have  been  established  for  the  furtherance  of  proceed- 
ings in  equity,  approved  the  decision  of  the  chancellor  so  far  as  it 

'  White's  Ex' or  v.  Johnson  el  ah,  2  Munf.  285;  Kennedy  v.  Baylor,  1  Wash.  162. 

2  J  3324;  Code  W.  Va.,  V\\.  129,  ?  8.  When  tlie  commissioner  is  required  by 
the  decree  to  give  notice  by  publication  in  a  newspaper  to  tJie  parties  to  the  suit  of 
the  time  and  place  of  taking  accounts,  the  notice  will  be  sufficient  if  it  gives  the 
style  of  the  suit,  and  contains  all  that  is  necessary  to  inform  the  parties  of  the  time 
and  place  of  taking  the  account,  although  the  names  of  the  parties  are  not  inserted 
in  it.  The  object  of  giving  the  notice  by  publication  is  to  avoid  the  expense  and 
delay  of  personal  service  where  the  parties  are  numerous.  Having  once  been 
served  with  process  they  are  presumed  to  know  the  style  of  the  suit  to  which  they 
are  parties,  and  the  proceedings  had  therein.  These  reasons,  however,  do  not  ap- 
ply to  an  order  of  publication  to  commence  a  suit  against  parties  not  previously 
served  with  process,  and  their  names  must  be  stated  in  the  publication.  Martin  v. 
South  Salem  Land  Co.,  94  \a.  29. 
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refused  to  open  the  accounts  anew ;  but  the  court  departed  from 
the  decree  of  the  chancellor  so  far  as  to  let  m  the  appellant  to 
show  himself  entitled,  if  he  could,  to  credits  claimed  by  him  upon 
certain  accounts  in  relation  to  which  the  commissioner  had  no  evi- 
dence before  him. 

In  the  case  of  Thomas  v.  Dawson  and  Wife,  9  Grat.  535,  the 
court  reopened  the  commissioner's  account,  and  permitted  a  party 
who  filed  an  affidavit  showing  sufficient  excuse  for  not  sooner  tak- 
ing his  evidence,  to  have  a  recommitment  of  the  report  for  the 
purpose  of  introducing  it ;  and  in  a  later  case'  where  there  was  no 
affidavit  and  no  excuse  oftered  for  the  failure  to  introduce  the  evi- 
dence, as  the  report  had  to  be  recommitted  for  other  purposes,  and 
as  the  court  of  appeals  thought  that  from  all  tlie  circumstances  the 
court  below  must  have  known  of  the  existence  of  important  testi- 
mony that  had  not  been  introduced,  the  decree  of  the  lower  court 
giving  an  opportunity  for  the  evidence  to  be  taken  was  affirmed. - 

A  party  failing  to  attend  may  also  subject  himself  to  process  of 
contempt.  Thus  if  an  executor  be  ordered  to  render  an  account 
of  his  executorship  before  a  commissioner,  and  fail  to  attend  after 
due  notice,  the  commissioner  shall,  upon  beiug  requested  so  to  do, 
report  the  fact  to  the  court  which  appointed  him,  and  the  court 
will  take  such  measures  to  compel  the  performance  by  the  fiduciary 
of  his  duty  as  could  be  taken  if  an  express  order  of  the  court  had 
been  disobeyed.^ 

Adjournments  by  the  Commissioner. 

§  193.  The  statute^  provides  that  a  commissioner  may  adjourn 
his  proceedings  from  time  to  time  after  the  day  to  which  notice 

'  Brent's  Adm'r  v.  Senseney  et  ah,  decided  at  Staunton,  1880,  but  not  reported. 

^  The  case  was  reversed  on  other  grounds. 

^Code,  ?  2680;  Matthews  on  Commissioners,  p.  13  and  notes;  CodeW.  Va.,  Ch. 
87,  §  7. 

♦?  3323;  Code  W.  Ya.,  Ch.  129,  M  7,  8,  as  amended  by  act  of  February  22, 
1895,  Acta  1895,  p.  20;  and  i  7  as  again  amended  by  act  of  Febiuary  20,  1897, 
Acts  1897,  p;  99.  , 


690       HEPORTS  OF  MASTER  COMMISSIONERS  IN  CHANCERY.    §  194 

was  given,  without  any  new  notice  until  his  report  is  completed. 
This  leaves  the  matter  largely  to  the  commissioner/  and  the  court 
of  appeals  has  declared  ^  that  he  has  much  latitude  of  discretion  in 
granting  continuances  of  proceedings  before  him,  and  the  court 
whose  order  he  is  executing,  will  not  overrule  his  action  in  that 
respect  unless  it  is  plainly  erroneous — still  less  will  an  appellate 
court  reverse  a  decree  for  that  cause  ;  and  in  the  absence  of  objec- 
tions to  such  adjournments  in  the  court  below,  and  where  it  does 
not  appear  affirmatively  that  they  were  irregular,  the  cause  will 
not  be  reversed  on  that  account.^ 

The  Evidence  before  the  Commissioner. 

§  194.  All  needful  testimony  may  be  taken  before  a  commis- 
sioner touching  the  enquiry  upon  which  he  is  engaged,  and  while 
it  is  usual  to  take  the  evidence  in  tlie  shape  of  depositions  signed 
by  the  witnesses,"  yet  tliey  may  be  examined  viva  voce,  the  parties 
to  the  suit  being  present  personally  or  by  counsel,  and  not  object- 
ing to  such  a  course.'  The  papers  in  the  cause,  and  also  all  such 
documentary  proof  as  any  party  may  lay  before  him,  constitute 
parts  of  the  evidence  upon  which  the  commissioner  must  base  his 
report,^  and  the  statute  ^  gives  power  to  the  court  or  judge  to  com- 
pel the  production  of  documents  and  the  attendance  of  witnesses. 

•  Fant  ti.  Miller  &  Mayhew,  17  Grat.  219. 

''  Hill  el  ah  r.  Bowyer  «(  uls,  18  Grat.  381.  Among  the  rules  of  practice  settled 
by  the  court  of  appeals  of  Virginia  in  1808  (Anonymous,  4  H.  &  H.  410)  was  the 
following:  "That  when  an  order  is  made  for  an  account  to  be  taken  before  a  com- 
missioner of  the  court,  or  before  auditors,  to  be  agreed  upon  by  the  parties,  it  must 
be  taken  with  all  convenient  speed;  and  unless  a  report  be  made  thereupon  within 
twelve  months  from  the  date  of  the  order,  the  benefit  thereof  will  be  lost  to  the 
party  who  obtained  it,  unless  for  good  cause,  to  be  shown  to  the  court."  It  woidd 
be  of  gi-eat  value  to  litigants  if  some  such  rule  as  this  was  now  in  force,  for  the 
delay  in  the  return  of  the  reports  of  commissioners  is  an  evil  from  which  parties 
suffer  greatly.     Yates  v.  Stewart's  Adm'r,  39  W.  Va.  141. 

s  Minor's  Inst.  Vol.  4,  Pt.  2,  p.  1222;  Miller  v.  Cox,  38  W.  Va.  765. 

*  Story  f.  Livingston,  13  Peters,  359;  Matthews  on  Commissioners,  p.  61,  notes. 
5  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1222. 

«  Code,  5  3354;  Code  W.  Va.,  Ch.  130,  ?  27.  If  so  directed  by  the  decree  or 
requested  by  any  party  in  interest,  the  commissioner  must  send  up  the  evidence 
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The  law  allowing  parties  to  testify  in  their  own  behalf,  simpli- 
fies, to  some  extent,  the  taking  of  testimony  before  commissioners, 
but  the  statute  ^  permitting  an  adverse  party  to  be  examined  by 
interrogatories  filed  within  a  reasonable  time,  and  of  such  matters 
as  the  adverse  party  would  be  bound  to  answer  upon  a  bill  of  dis- 
covery remains  in  full  force,  and  is  largely  resorted  to  as  a  substi- 
tute for  a  bill  of  discovery.  Such  an  examination  being  in  the 
nature  of  a  bill  of  discovery,  the  witness  when  called  on  to  an- 
swer specifically  as  to  the  particular  items  of  charge,  must  give  the 
best  answer  that  he  can  from  his  recollection  and  information, 
aided  by  a  reference  to  the  books  and  papers  immediately  within 
his  control  and  possession,  with  such  explanations  fairly  responsive 
to  the  questions  put  as  he  may  be  advised  to  make,  for  the  purpose 
of  excluding  any  improper 'conclusion  to  be  drawn  from  these  an- 
swers. If  on  examination  of  his  books  he  is  unable  to  answer  the 
questions,  or  to  recollect  anything  about  the  matter  except  the  fact 
that  there  are  entries  in  the  books  respecting  the  same,  he  may 
state  that  he  has  no  other  knowledge  on  the  subject,  and  annex  a 
copy  of  the  entries  to  his  answer,  or  refer  to  the  books  in  the  com- 
missioner's office,  specifying  particularly  the  books  and  pages,  or 
making  such  other  references  by  which  the  information  may  be 
obtained  by  the  other  party.^ 

So  far  as  the  answers  of  the  party  examined  are  responsive  to 

upon  which  his  finding  is  based  (Williams  v.  Clark,  93  Va.  690),  but  unless  so  di- 
rected or  requested  it  is  not  his  duty  to  do  so,  and  in  that  event  the  court  will  not 
review  his  finding.  Maddock  v.  Skinker,  93  Va.  479;  Saunders  v.  Prunty,  89  Va. 
921.  See  Code  W.  Va.,  Ch.  129,  ?  7,  as  amended  by  act  of  February  20,  1897, 
Acts  1897,  p.  99,  whereby  the  commissioner  is  required  to  return  with  his  report 
all  the  evidence  taken  upon  the  execution  of  the  reference,  and  the  exceptions,  if 
any,  taken  to  his  report,  and  to  submit  such  remarks  upon  the  exceptions  as  he 
may  deem  pertinent.  This  means  that  in  West  Virginia  the  evidence  must  be 
returned  with  the  report  whether  the  commissioner  be  so  requested  or  not,  the  rule 
differing  in  this  respect  from  that  which  prevails  in  Virginia. 

'  Code,  I  3370.  For  power  of  a  commissioner  to  compel  a'ttendance  before  him 
of  witnesses;  his  right  to  impose  fines;  the  right  of  appeal  to  the  court,  etc.,  see 
Hurst's  Pocket  Code,  |  3323a;  Acts  1893-4,  p.  235;  Code,  2?  3352,  3354. 

'Peck  V.  Hamlin,  &c.,  1  Paige,  247;  Purcell  ('.  McNamara,  12  Ves.  173. 
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the  questions  put  by  the  opposite  party,  such  answers  are  evidence 
in  his  favor,  on  the  same  principle  that  the  answer  of  a  defendant 
responsive  to  the  bill  is  evidence  against  the  complainant.' 

In  the  case  of  Templeman  c.  Fauntleroy,  3  Rand.  434,  there 
was  an  answer  iiled  which  purjiorted  to  be  the  joint  answer  of 
Templeman  and  Yeatman  as  administrators,  but  it  was  sworn  to 
by  Templeman  alone.  It  acknowledged  assets,  a  willingness  to 
pay  the  debt  really  due,  and  a  readiness  to  account.  An  order 
was  subsequently  made  directing  a  commissioner  to  ascertain  the 
sum  due  from  the  administrators,  and  authorizing  him  to  examine 
them  on  oath.  Templeman  would  not  attend,  but  Yeatman  was 
examined.  In  his  answers  to  the  interrogatories  put  to  hun,  he 
stated  the  amount  due  from  his  intestate ;  that  the  funds  of  the 
estate  had  been  turned  over  to  his  Oo-administrator,  and  he  had 
none  in  his  hands ;  that  the  answer  purporting  to  be  joint  was 
filed  l)y  Templeman  alone,  and  had  not  been  seen  by  him.  Under 
these  circumstances  it  was  held  that  the  court  was  authorized  to 
conclude  from  these  facts  that  the  answer  was  the  sole  answer  of 
Templeman,  and  that  Yeatman  had  none  of  the  assets,  and  that 
the  decree  was  therefore  rightly  made  against  Templeman  alone. 

When  a  party  is  called  to  testify  for  another  having  an  adverse 
interest,  he  may  be  examined  by  the  other  party  according  to  the 
rules  applicable  to  cross-examinations,^  but  it  has  been  held  that 
there  can  be  no  cross-examination  by  his  own  counsel,''  nor  can 
such  party  give  testimony  in  his  o\vn  favor  upon  other  subjects  in 
reference,  distinct  from  those  on  which  he  has  been  examined  by 
the  adverse  party.^  If,  however,  he  is  competent  to  testify  in  his 
own  behalf,  he  is  subject  to  all  the  rules  relating  to  the  cross- 
examination  of  witnesses  in  any  case. 

Affidavits  may  not  be  read  before  a  commissioner  except  by  con- 

'  Benson,  &c.  i\  Le  Eoy,  &c. ,  1  Paige,  122. 

'  Code,  I  3.3.51.     But  lie  may  not  impeach  tlie  witness  so  called.     Ferguson  v. 
Douglierty,  91  Ya.  308. 
'  Benson,  &c.  r.  Le  Eoy,  &c.,  1  Paige,  122. 
•'  Annesley  i'.  Moore,  1  Hop.  Cliy.  R.  229. 
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sent,  and  witnesses  who  have  been  examined  in  the  case,  or  before 
a  commissioner,  cannot  be  re-examined  before  the  master  on  be- 
half of  the  same  party  or  the  same  interest  without  leave  of  the 
court,  but  a  witness  who  has  been  examined  on  behalf  of  one  part}^ 
niay  be  examined  by  the  other  side,  after  decree,  without  an  order.^ 

lifdkhty  up  the  Report. 

§  195.  When  a  commissioner  doubts  as  to  any  point  which 
arises  before  him  in  taking  an  account  to  be  returned  to  the  court, 
he  may  submit  the  point  in  writing  to  the  court  or  judge,  who  may 
instruct  him  upon  it.^ 

He  should  commence  his  report  with  a  statement  of  the  notice 
given  by  him,  and  the  evidence  of  its  service,  whether  that  be 
personal  or  by  publication.  He  should  then  set  out  the  decree  or 
order  under  which  he  acted ;  but  he  must  not  copy  any  other  paper 
in  his  report,  and  if  there  has  been  a  previous  account  he  must 
not  copy  it,  but,  taking  it  as  the  base  of  his  report,  he  must  cor- 
rect its  errors  and  supply  its  defects  by  additional  statement. 
Should  he  improperly  copy  anything  in  his  report  it  may,  on  ap- 
plication of  either  party,  be  expunged  at  his  cost,  and  if  on  account 
of  his  negligence  or  misconduct  a  report  be  recommitted,  he  must 
bear  the  costs  occasioned  thereby.' 

'  Matthews  on  Commissioners,  pp.  61,  62,  63. 

^Code,  §  3322;  Code  W.  Va.,  Ch.  129,  I  6.  AVlien  a  commissioner  is  making 
ex  parie  settlements  of  fiduciary  accounts,  he  is  required  by  statute  (Code,  |  2690; 
see  also  ?  2692;  Code  W.  Va.,  Ch.  87,  §  13)  to  post  at  the  front  door  of  the  court- 
house of  his  county  or  corporation  a  list  of  the  fiduciaries  wliose  accounts  are  before 
him  for  settlement,  stating  the  names  of  sucli  fiduciaries,  the  nature  of  their  ac- 
counts, whether  as  personal  representative,  guardian,  executor,  committee  or  trus- 
tee, and  the  names  of  the  decedents,  or  the  persons  for  whom  they  are  guardians, 
curators  or  committees,  or  under  whose  deed  or  other  instrument  of  trust  they  are 
acting,  and  no  account  of  any  fiduciary  shall  be  completed  by  any  commissioner 
until  it  shall  have  been  mentioned  in  such  list,  nor  for  ten  days  after  being  so  men- 
tioned. Unless  the  provisions  of  this  statute  have  been  complied  with,  an  order 
of  the  court  confirming  the  report  will  not  be  considered  an  adjudication  of  the 
rights  of  the  parties,  and  may  on  motion  be  set  aside.  Whitehead's  Adm'r  v. 
Whitehead  et  ah,  23  Grat.  380;  Hollins  v.  Patterson,  6  Leigli.  457. 

3  Code,  I  3324;  Code  W.  Va.,  Ch.  129,  i  8. 
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The  report  of  a  commissioner  is  a  "  certificate  to  the  court  of  how 
the  facts  or  matters  referred  to  him  are  or  do  upon  examination 
appear  to  him,  or  of  something  which  it  is  his  duty  to  inform  the 
court ; "  '  but  as  it  must  be  of  such  accounts  and  matters  as  may 
be  referred  to  him  by  the  court,  the  commissioner  must  not  go 
beyond  these  subjects,  and  it  is  held  that  his  report,  so  far  as  it  re- 
lates to  matters  not  contained  in  the  order  of  reference,  is  a  nullity.^ 
It  is  not  an  uncommon  practice,  however,  for  the  order,  after  speci- 
fying the  particular  matters  into  which  he  is  to  enquire,  and  upon 
which  he  is  to  report,  to  add  "  and  any  such  other  matters  pertinent 
to  this  enquiry,  as  any  party  may  desire." '  This,  of  course,  con- 
fines the  commissioner  to  pertinent  matters,  and  not  even  .the  con- 
sent of  the  parties  will  warrant  the  commissioner  in  hearing  evi- 
dence on  matters  not  in  issue  in  the  pleadings,  or  examining  into 
matters  dehors  his  commission.^  The  statute  of  Virginia  is,  how- 
ever, very  broad,  and  compels  the  commissioner  to  state  sjjecially 
any  matters  "  which  may  be  required  by  any  person  interested  to 
be  so  stated."  ' 

The  commissioner  often  has  to  pass  on  questions  of  fact  as  well 
as  of  law,  but  it  is  not  proper  to  refer  to  him  any  matter  of  fact  put 
in  issue  by  the  pleadings,  and  as  to  which  proofs  have  been  taken 
in  chief  in  the  usual  way.''     On  the  questions  of  fact  before  him, 

>  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1294. 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  1296;  Ware  v.  Starkey,  80  Va.  191.  It  is  im- 
proper for  tlie  connsellor,  before  an  enquiry  is  made  and  proof  taken,  to  forecast 
the  master's  report  and  make  him  a  mere  copyist  thereof.  Nelson's  Adm'r  r. 
Koivnslar,  79  Va.  468. 

^Code,  §  2696;  Code  W.  Va.,  Ch.  87,  ?  18. 

*  Daniel's  Oh.  Pr.,  Vol.  2,  p.  1296,  note  4. 
*Code,  i  2696;  Code  W.  Va.,  Ch.  87,  §  IS. 

*  Matthews  on  Commissioners,  p.  42;  Lunsford  v.  Bostion,  Der.  Eq.  483;  Slee  v. 
Bloom,  20  Johns.  R.  669.  The  rule  established  in  Virginia  upon  a  mistaken  in- 
terpretation of  the  case  of  Bowers  r.  Bowers,  29  Grat.  697,  701,  that  "when  a 
question  of  fact  is  referred  to  a  commissioner,  depending  upon  the  testimony  of 
witnesses,  conflicting  in  their  statements  and  differing  in  their  recollections,  the 
court  must  of  necessity  adopt  his  report,  unless  in  a  case  of  palpable  error  or  mis- 
take ;  "  Stewart,  Palmer  &  Co.  v.  Hendricks,  80  Va.  603;  Stimpson  v.  Bishop  et 
als,  82  Va.  190,  204;  Magarity  v.  Shipman,  Id.  784,  787;  Jones  v.  Degge,  84  Va. 


§  195  MAKING    UP    THE    REPORT.  695 

the  commissioner  must  state  the  conclusion  reached  by  him,  and 
not  the  circumstances,  leaving  the  court  to  draw  its  own  conclu- 
sions ;  ^  and  where  a  matter  of  fact  depends  upon  conflicting  evi- 
dence, and  he  cannot  arrive  at  any  degree  of  certainty  upon  it,  if 
it  is  sufficient  to  aflford  a  reasonable  presumption  one  way  or  the 
othei',  he  is  bound  to  find  in  favor  of  such  presumption,^  but  he  is 
not  bound  to  state  inferences  of  law  arising  from  the  facts  before 
him.^ 

It  is  also  irregular  and  improper  for  the  commissioner  to  set 
forth  the  evidence  in  his  report  without  the  special  directions  of 
the  court,^  or  to  return  it  or  the  vouchers  in  his  report,  unless  some 

685;  Porter  t).  Young,  85  Va.  49,  54;  Robinson  v.  Allen,  85  Va.  721,  727;  Bowden 
V.  Parrish,  86  Va.  67,  69;  Douglas  v.  Spoor,  89  Va.  279;  Armentrout  v.  Shafer, 
89  Va.  568;  Moore  et  cd  v.  Butler,  90  Va.  685;  Magarity  v.  Moore,  Va. ;  19  S.  E. 
E.  260.  And  much  the  same  rule  in  West  Virginia  ( Boyd  &  Co.  v.  Gunnison 
&  Co.,  14  W.  Va.  1;  Graham  v.  Graham,  21  W.  Va.  702;  Handy  v.  Scott,  26  W. 
Va.  710,  718;  Eogers  v.  O'Neil,  33  W.  Va.  159,  165;  B'ry  v.  Teamster,  36  W.  Va. 
465;  Hulings  v.  Hulings  Lumber  Co.,  38  W.  Va.  370;  18  S.  E.  R..  677;  Hartman 
V.  Evans,  38  W.  Va.  677;  18  S.  E.  R.  813;  Gay  v.  Lockridge,  W.  Va. ;  27  S.  E. 
B.  306)  has  been  wholly  abrogated  by  the  case  of  Shipman  i.  Fletcher,  91  Va. 
473,  wherein  Judge  Kiely,  speaking  for  the  court,  says  ' '  when,  therefore,  the  com- 
missioner has  seen  and  examined  the  witnesses,  and  the  testimony  is  conflicting, 
and  his  conclusions  are  clearly  supported  by  competent  and  unimpeached  witnesses, 
the  court  will  not  set  aside  or  disturb  his  report,  unless  the  weight  of  the  testimony 
which  is  contrary  to  his  conclusions  is  such,  on  account  of  the  number  of  witnesses 
and  the  nature  of  the  evidence,  as  to  make  it  clear  that  the  commissioner  has 
erred."  And  again,  "but  even  in  such  case,  the  court  will  review  and  weigh  the 
evidence,  and  if  not  satisfied  that  the  commissioner  has  reached  a  right  conclusion, 
will  overrule  his  finding."  See  the  rule  more  liberally  stated  in  West  Virginia  in 
the  later  cases  of  Holt  v.  Taylor,  W.  Va. ;  27  S.  E.  R.  320;  Hulings  v.  Hulings 
Lumber  Co.,  38  W.  Va.  370;  Hartman  v.  Evans,  38  W.  Va.  677;  Stewart  v.  Stew- 
art, 40  W.  Va.  65.  Presumed  to  be  right  in  the  absence  of  evidence.  Saunders 
II.  Prunty,  89  Va.  921;  26  S.  E.  R.  584;  Maddock  v.  Skinker,  93  Va.  479.  But 
if  upon  exceptions  to  the  conclusions  of  fact  of  a  commissioner  they  are  sustained 
by  the  circuit  court,  the  court  of  appeals  will  not  reverse  them  unless  the  error  be 
palpable.     Magarity  v.  Succop,  90  Va.  561;  Smith  v.  Smith,  92  Va.  700. 

1  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1298;  De  Treville  v.  Ellis,  1  Bailey's  Eq.  35;  21 
Am.  Dec.  518. 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  1298. 

'  Id.,  p.  1299. 

*  Matthews  on  Commissioners,  p.  42;  Matter  of  Hemiup,  3  Paige,  305;  Daniel's 
Chy.  Pr.  1299  and  notes. 
2 
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person  interested  desires  him  to  do  so.'  In  stating  debts  'which 
are  liens  upon  the  property,  the  commissioner  should  divide  them 
into  classes  according  to  priorities,  giving  also  the  nature  of  the 
lien ;  and  in  the  absence  of  any  .proof  to  the  contrary  in  stating 
the  different  debts  secured  by  a  deed  of  trust,  he  should  report  the 
amounts  as  they  are  stated  in  the  deed ;  ^  but  the  deed  of  trust  is 
not  conohmve  either  of  the  amount  of  the  debt  or  of  the  person 
to  whom  it  is  due.^ 

Return  of  the  Report. 

§  196.  The  statute  of  Virginia  provides  that  a  cause  may  be 
heard  upon  a  commissioner's  report  after  it  shall  have  been  returned 
ten  days,*  and  if  the  report  be  under  an  order  recommitting  a 
former  report,  the  cause  may  be  heard  without  waiting  the  ten 
days.^ 

It  was  for  some  time  an  open  question  whether  the  ten  days 
referred  to  meant  ten  days  before  the  first  day  of  the  court,  or  ten 
days  from  the  date  of  the  return  to  the  time  of  the  hearing.     It 

'Code,  I  2695;  Code  W.  Va.,  Cli.  87,  I  20;  Harper's  Adm'r  v.  McVeigh's 
Adm'r,  82  Va.  751;  Saunders  v.  Prunty,  89  Va.  921;  Williams  v.  Clark,  93  Va. 
690.     See  also  Ante,  p.  690,  note  6.  . 

'  French  v.  Townes  el  als,  10  (irat.  513.  As  to  stating  a  judgment  lien,  see  Saun- 
ders r.  Prunty,  89  Va.  921.  Failure  to  mention  in  the  report  a  debt  presented  to 
the  commissioner  for  audit,  even  though  the  creditor  has  not  excepted  on  that  ac- 
count, wUl  not  bar  him  from  afterwards  asserting  it;  and  this  though  the  report 
has  been  reconmiitted  without  his  exception.  King  v.  Burdett,  W.  Va. ;  29  S.  E. 
R.  1010. 

'  Griffin's  Exor  el  al  v.  McCauley's  Adm'r,  &c.,  7  Grat.  476;  Greenleaf  on  Evi- 
dence, Vol.  1,  ?  286  and  note;  Johns  v.  Church,  12  Pick.  557;  23  Am.  Dec.  651; 
Kimball  v.  Myers,  21  Mich.  276;  4  Am.  E.  487. 

•*  Code,  5  3325.  Even  though  returned  during  the  term,  and  if  upon  a  recommitted 
report,  the  case  may  be  heard,  without  waiting  ten  days.  Strange  v.  Strange, 
76  Va.  240.  In  West  Virginia,  at  any  time  after  the  report  is  returned,  and  for 
good  cause,  and  after  notice,  if  required  by  the  court,  when  the  report  is  returned 
during  the  term.  Code  W.  Va.,  Ch.  129,  §  9.  Exception  waives  the  objection 
that  report  was  not  held  ten  days  before  filing.  Smith  v.  Brown,  W.  Va. ;  30  S. 
E.  R.  161.  The  rule  does  not  apply  at  all  to  a  reference  merely  to  take  evidence, 
etc.     Lancaster  v.  Barton  &  Lamb,  92  Va.  61 5. 

5  Code,  I  3325. 
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has  been  determined  that  a  cause  may  be  heard  after  the  report 
shall  have  been  returned  ten  days  before  the  cause  is  taken  up  and 
heard,  and  that  whether  the  ten  days  have  elapsed  before  the  com- 
mencement of  the  term  of  the  court  is  altogether  immaterial.'  If 
it  is  a  recommitted  report  it  may  be  returned  and  heard  at  any 
time.^  The  language  of  the  former  statute '  on  this  subject  differed 
from  the  present  in  that  it  declared  that  the  cause  should  be  heard 
upon  the  report  after  it  "  shall  have  been  returned  to  the  court 
thirty  days  ■preceding  any  term;  "  and  while  this  statute  was  in  force 
it  was  held  that  it  was  error  to  hear  a  cause  upon  a  report  which 
had  not  been  returned  to  the  court  "  thirty  days  preceding  the  term 
at  which  the  cause  was  heard."  *  The  point  was  not  decided  in 
the  case  however,  as  thirty  days  had  not  elapsed  either  between 
the  return  and  the  first  day  of  the  term,  or  between  the  return  and 
the  hearing. 

The  words  "  preceding  any  term  "  were  omitted  when  the  Code 
of  eighteen  hundred  and  forty-nine^  was  adopted,  and  have  not 
been  inserted  in  any  act  since  that  date ;  but,  as  we  have  said,  the 
point  is  now  settled.^ 

JExceptions  to  Iiej>orts  of  Commissioners. 

§  197.  A  commissioner's  report  is  not  confirmed  unless  it  be 
done  by  an  express  decree  of  court,''  except  in  the  United  States 
courts,  where  it  stands  confirmed  at  the  next  rule  day  after  one 
month  shall  have  elapsed  from  the  time  it  is  filed,  unless  exceptions 
are  made  to  it.'     It  will  be  confirmed,  however,  as  a  matter  of 

'  Hughes  el  afe  v.  Harvey  et  ah,  75  Va.  200. 
'  Strange' s  Adm'r  v.  Strange  et  als,  76  Va.  240. 
••  Acts  1835-6,  p.  34. 

*Gray  t'.  Dickinson's  Adm'r,  4  Grat.  87. 
5  Bep.  Bev.,  p.  858. 

^In  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1223,  it  is  said,  "  If  the  report  be  under 
an  order  re-committing  a  former  report,  the  cause  may  be  heard  immediately. ' ' 
'Matthews  on  Commissioners,  p.  44;  Minor's  Institutes,  Vol.  4,  Pt.  li,  p.  1248. 
*Desty's  Fed.  Procedure,  p.  307;  Foster's  Fed.  Practice,  Vol.  1,  p.  562. 
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course,  as  to  adults,  at  least,  unless  exceptions  are  filed  to  it,^  or 
unless  it  is  erroneous  on  its  face,^  or  contains  alternate  statements,' 
in  each  of  which  two  last  instances  the  confirmation  may  be  re- 
sisted without  exceptions.  Such  a  confirmation  applies  both  to 
the  principles  and  to  evidence  on  which  they  are  founded.^ 

Reports  not  excepted  to  cannot,  as  a  general  rule,  be  impeached 
before  the  appellate  court  in  relation  to  matters  which  may  be 
affected  by  extraneous  testimony,^  This  rule  is  thought,  however, 
not  to  be  universal,  and  it  was  held  ^  not  to  apply  where  the  decree 
rendered  on  the  report  was  materially  contrariant  thereto,  even 
though  no  exception  had  been  filed,  and  the  report  had  been  con- 

'  Matthews  on  Commissioners,  144,  citing  Wilkes  and  Wife  v.  Kogers,  Ac,  6 
.Johns.  K.  591;  Story  v.  Livingston,  13  Peters,  359.  See  also  Wyatt  v.  Thompson, 
10  W.  Va.  645;  Laidley  v.  Kline,  8  W.  Va.  218.  The  exception  must  distinctly 
point  out  the  error  which  he  claims  to  exist.  Stewart  v.  Stewart,  40  W.  Va.  65; 
Kester  v.  Lynn,  40  W.  Va.  161.  In  West  Virginia  the  time  and  manner  of  making 
exceptions  to  a  commissioner's  report  is  regulated  by  statute.  Ch.  8,  Acts  1895,  as 
amended  by  act  February  20,  1897,  Acts  1897,  p.  99.  See  also  Ward  v.  Ward's 
Heirs,  40  W.  Va.  612.  By  §  7,  Ch.  129,  Code  West  Virginia,  as  amended  by  act 
of  February  20,  1897,  Acts  1897,  p.  99,  it  is  provided  that  "any  party  may  except 
to  such  report  at  the  term  to  which  it  is  returned,  and  by  leave  of  the  court,  after 
said  term.  In  an  exception  it  shall  be  sufficient  to  state  the  item  or  part  of  the 
report  to  which  objection  is  made,  but  the  court  may,  if  good  cause  therefor  appear, 
require  the  exception  to  be  made  more  specific,  or  the  grounds  therefor  to  be  stated 
therein,  and  may  overrule  such  exception  if  the  requisition  be  not  complied  with. ' ' 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1249,  and  cases  cited;  Matthews'  Digest, 
Vol.  1,  p.  365,  notes. 

H'ole'g  Committee  v.  Cole's  Adm'r,  28  Grat.  365. 

*  Matthews  on  Commissioners,  p.  143.  Exceptions  to  a  commissioner' s  report 
are  in  the  nature  of  a  special  demurrer  (Crislip,  Guardian,  v.  Cain,  19  W.  Va. 
438),  and  must  specify  with  reasonable  certainty  the  particular  grounds  of  objec- 
tion relied  on.  Eobinett  v.  Kobiuett,  W.  Va. ;  19  S.  E.  R.  845.  See  also  the 
statute  of  West  Virginia,  supra,  note  1. 

"  Peters  v.  Neville's  Trustee,  26  Grat.  549;  Matthews  on  Commissioners,  p.  145. 
See  also  Steptoe  d.  Eead,  19  Grat.  1;  Simmons  r.  Simmons,  33  Grat.  451;  Cole's 
Committee  v.  Cole's  Adm'r,  28  Grat.  365;  Hill  el  als  v.  Bowyer  et  als,  18  Grat.  364; 
Coffman  v.  Sangston  et  als,  21  Grat.  271 ;  Liberty  Savings  Bank  v.  Campbell,  75 
Va.  534;  McCarty  et  al  v.  Chalfant  el  al,  14  W.  Va.  531;  Strange's  Adm'r  v.  Strange 
etaU,  76  Va.  240;  Morrison  v.  Householder,  79  Va.  627;  Ashby  f.  Bell,  80  Va. 
811;  Vance  v.  Kirk's  .\dm'r,  W.  Va. ;  1  S.  E.  E.  717;  Cralle  v.  Cralle,  84  Va.  198. 

^  Keitz  &  Co.  V.  Blunet  et  ah,  6  W.  Va.  417;  Janney  tt  ah  v.  Campbell's  Adm'r, 
14  W.  Va.  122. 
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firmed,  and  as  the  decree  of  confirmation  on  its  face  showed  ma- 
terial errors  as  to  matters  of  law  prejudicial  to  the  appellant,  the 
case  was  reversed. 

If,  however,  as  has  been  already  said,  the  report  is  erroneous  on 
its  face,  although  not  specially  excepted  to  prior  to  the  hearing,  it 
may  be  objected  to  then  on  error  in  the  appellate  court.' 

What  is  error  upon  the  face  of  the  report,  and  what  may  be 
regarded  as  matter  affected  by  extraneous  testimony,  is  not  well 
settled,  and  depends  upon  the  character  of  the  report  and  the  sub- 
jects there  treated  of. 

The  allowance  or  denial  of  interest  in  the  settlement  of  an  ex- 
ecutor's or  administrator's  account ;  ^  charging  a  guardian  with 
interest  which  he  had  not  actually  received  ;  *  the  failure  to  charge 
a  sheriff  to  whom  an  estate  had  been  committed  with  the  receipt 
of  the  rents  of  land ;  *  fixing  the  value  of  slaves  by  guess  work, 
the  value  so  fixed  not  appearing  to  be  unreasonable,'^  have  all  been 
determined  to  be  subjects  depending  upon  extraneous  proof,  and 
objections  to  which  must  be  raised  by  exceptions. 

The  conclusions  of  law  reached  by  a  master  commissioner,  and 
even  his  conclusions  from  facts  which  are  clearly  stated,  have  been 
declared  to  be  such  matters  as  the  court  will  pass  on  without  ex- 

'  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1249.  See  also  Ogle  v.  Adams,  12  W.  Va.  213; 
Bogga'  Adm'r  v.  Johnson's  Adm'r,  9  W.  Va.  434;  Hyman,  Moses  &  Co.  v.  Smith 
et  ate,  10  W.  Va.  298;  Nutt  v.  Summers,  78  Va.  164.  See  Sandy  v.  Kandall,  20 
W.  Va.  244.  An  exception  to  the  first  report,  if  it  is  recommitted,  must  be  re- 
peated to  the  second  report  in  order  to  be  considered.  Hooper  v.  Hooper,  29  W. 
Va.  276. 

"  Matthews  on  Commissioners,  p.  145;  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1248. 
But  where  the  commissioner's  report  showed  a  balance  due  from  the  defendant  con- 
sisting entirely  of  interest  found  due  on  an  account  never  before  settled,  and  stated 
that  the  balance  of  interest  was  to  bear  interest  from  a  remote  day,  and  there  was 
no  exception  to  the  report,  a  decree  according  to  the  report  was  reversed.  Dunbar' s 
fixer's  V.  Woodcock's  Ex' or,  10  Leigh,  628. 

'  Foreman  v.  Murray  et  ux  et  cd,  7  Leigh,  412. 

^Mosb/s  Adm'r  et  als  v.  Mosb/s  Adm'r,  9  Grat.  584. 

^  Beckwith  v.  Butler,  1  Wash.  224. 
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eeption  ; '  and  where  the  construction  of  an  instrument  is  presented 
by  the  pleadings  and  proofs  no  exception  is  necessary.^ 

When  the  commissioner  goes  beyond  the  subject  referred  to  him, 
or  reports  irrelevant  matter,  the  practice  is  not  to  except,  but  to 
ask  to  have  the  superfluous  parts  stricken  out ;  but  if  no  applica- 
tion is  made,  and  the  report  is  confirmed,  the  court  will  pay  no 
attention  to  it  except  so  far  as  it  is  warranted  by  the  decree  ;  ^  and 
such  matter  is  also  held  to  be  error  on  the  face.'' 

Bringing  charges  against  legatees  into  an  executorial  account, 
and  allowing  executors  a  commission  upon  their  receipts,  were  held 
to  be  matters  of  error  upon  the  face,  for  which  a  case  was  reversed 
in  the  appellate  court,'  but  under  the  present  statute '  the  allow- 
ance of  commissions  may  not  unfrequently  depend  upon  the  proof 
of  extraneous  circumstances. 

By  whom  Exceptions  may  be  Filed. 

§  198.  Parties  to  the  record,  who  are  interested  in  the  subject 
of  the  report,  may  make  exceptions,  and  they  may  unite  or  may 
file  them  separately,  even  though  they  offer  the  same  objections. 
So  also  creditors,  whose  claims  have  been  either  admitted  or  rejected 
may  except ; ''  and  when  the  settlement  is  ex  parte,  any  person  who 
is  interested,  or  appears  as  next  friend  for  another,  may,  before  the 
commissioner,  insist  upon  or  object  to  anything  which  could  be 
insisted  upon  or  objected  to  by  him  or  for  such  other,  if  the  com- 
missioner were  acting  under  an  order  of  a  court  of  chancery  for 
the  settlement  thereof,  made  in  a  suit  to  which  he  or  such  other 
was  a  party.' 

1  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1310. 
'  Frencli  v.  Townes  et  ah,  10  Grat.  513. 
'Daniel's  Chy.  Pr.,  Vol.  2,  p.  1296. 
*  Id. ,  note. 

^Chapman's  Adm'rs  v.  Shepherd's  Adm'r,  24  Grat.  390. 
<>  Acts  1866-67,  p.  704;  Code,  I  2679;  Code  W.  Va.,  Ch.  87,  ?  17. 
'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1311;  Woodyard,  &c.  v.  Polseley  el  al,  14  W.  Va. 
211;  Feamster  et  al  v.  Withrow  et  at,  9  W.  Va.  96. 
«Code,  ?  2694;  Code  W.  Va.,  Ch.  87,  ?  16. 
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In  this  way  also  the  objection  of  the  statute  of  limitations  may 
be  set  up.*  ' 

In  the  case  of  Spengler  v.  Snapp,  5  Leigh,  478,  it  was  held 
that  the  plea  of  usury  was  a  defence  personal  to  the  debtor,  and 
hence  a  purchaser  of  land,  subject  to  a  prior  lien,  could  not  object 
that  the  lien  was  usurious,  but  was  bound  to  discharge  it  as  a  part 
of  the  price  of  the  land.  In  the  case  of  Pritchett  v.  Mitchell,  1 7 
Kan.  355  (22  Am.  R.  287),  the  learned  judge  who  decided  the 
cause,  reviewing  the  reported  cases  in  the  States,  also  reached  the 
conclusion  that  the  plea  of  usury  was  a  personal  privilege,^  and  if 
the  debtor  declined  to  avail  himself  of  it,  no  stranger  to  the  trans- 
action could  ;  and  hence  a  second  mortgagee  could  not  plead  usury 
in  a  prior  mortgage,  either  to  defeat  or  postpone  its  lien.  If  these 
be  correct  statements  of  the  law,  they  will  apply  equally  to  ex- 
ceptions to  debts  allowed  in  the  report  of  a  commissioner  in 
chancery.  But  in  a  note  to  the  last  cited  case,  as  it  is  reported  in 
22  Am.  E.,'  it  does  not  appear  that  the  case  of  Pritchett  v.  Mitchell 
is  in  accord  with  the  weight  of  authority  in  the  other  States. 

In  Maryland  *  the  rule  as  contended  for  was  held  to  apply  where 
the  party  objecting  the  usury  purchased  real  estate  subject  to  a 
usurious  mortgage,  and,  as  a  part  of  the  consideration,  agreed  to 
pay  the  mortgage,  and  the  same  conclusion  was  reached  by  the 
courts  of  Ohio  and  Wisconsin.^  But  in  New  York  the  supreme 
court  held  that  the  purchaser  of  real  estate  at  a  sale  under  the 
foreclosure  of  a  mechanics'  lien  was  entitled  to  set  up  the  defence 

'  Jincey  etalv  Wingfield's  Adm'r,  9  Grat.  721;  Woodyard,  &c.  v.  Polseley,  14 
W.  Va.  211;  Tazewell's  Ex' or  v.  Whittle's  Adm'r,  13  Grat.  345;  Johnston' s Trus- 
tee V.  Wilson's  Adm'r  et  ak,  29  Grat.  390.  See  also  Ante,  I  21,  and  notes  4  and  5. 
Lee  &  Bro.  v.  Feamster  et  al,  21  W.  Va.  108. 

^  Held,  in  Christian  &  Gunn  v.  Worsham,  78  Va.  100,  that  the  plea  of  usury  is 
a  defence  personal  to  the  debtor,  certainly  as  concerns  landed  security,  and  however 
third  persons  interested  in  the  land  may  be  incidentally  affected  by  a  usurious  con- 
tract touching  it,  they  cannot  take  advantage  of  it. 

» Page  290  to  293. 

*  Hough  V.  Horsey,  36  Md.  181;  11  Am.  B.  484. 

5  22  Am.  K.  290,  291. 
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of  usury  against  a  mortgage  existing  prior  to  the  sale/  and  the 
feame  was  held  in  favor  of  an  execution  creditor  against  a  prior 
usurious  chattel  mortgage.^ 

The  argument  of  these  decisions  was,  that  "  while  the  defence 
of  usury  is  a  personal  one,  it  avails, to  all  who  saoceed  to  tfie per- 
sonal." The  assignee  for  the  benefit  of  creditors  under  a  general 
assignment  has  been  held  to  be  entitled  to  set  up  usury  in  a  con- 
tract of  loan  to  his  assignor ;  but  a  distinction  is  plainly  made 
between  one  Avho  purchases  mortgaged  premises  generally  and  one 
who  buys  the  equity  of  redemption,  or  purchases  or  takes  a  mort- 
gage expressly  subject  to  a  prior  mortgage  ;  for  in  the  former  case 
it  has  been  held  that  the  purchaser  may  plead  the  usury  in  the 
former  mortgage  while  in  the  latter  class  of  cases  he  will  be  taken 
to  have  waived  it.' 

Whe7i  Exceptions  May  be  Filed. 

§  199.  Exceptions  for  want  of  proof  of  any  voucher  on  which 
a  commissioner  allows  an  item  in  an  account,  must  generally  be 
made  before  the  commissioner  himself; ''  but  as  the  statute^  requires 
the  commissioner  to  return  with  his  report  settling  a  fiduciary  ac- 
count, such  of  the  vouchers  in  evidence  before  him  as  any  person 
interested  may  desire  him  to  return  or  as  he  may  deem  proper,  it 
is  not  to  be  supposed  that  parties  are  confined  to  such  exceptions 

»22  Am.  R.  290,  291;  Carow  v.  KeUy,  59  Barb.  239. 

'  Mason  v.  Lord,  40  N.  Y.  476;  Post  v.  Dart,  8  Paige,  639. 

*  22  Am.  R.  290,  291.  In  Virginia  formerly  any  judgment  creditor  might  fUe 
a  bill  to  undo  the  usurious  dealings  of  his  debtor.  Code,  §  2824,  repealed  January 
24,  1894,  Acts  1893-4,  p.  76.  And  then  it  seemed  to  follow  that  such  a  creditor 
could  equally  except.  As  analogous  to  this  view,  see  the  opinion  of  Cabell,  J. ,  in 
Spengler  v.  Snapp,  5  Leigh,  492.     See  also  Christian,  &c.  v.  Worsham,  78  Va.  100. 

*  Read's  Ex' or  v.  Winston,  4  H.  &  M.  450;  Matthews  on  Commissioners,  p.  144; 
Wimbish  v.  Rawlins'  Ex' or,  76  Va.  48.  When  appellate  court  will  notice  errors 
where  no  exception  has  been  tiled.  Nutt  v.  Summers,  78  Va.  164.  See  also  John- 
son V.  Young,  20  W.  Va.  614;  Saunders  v.  Griggs,  81  Va.  506.  An  exception  can 
not  be  taken  for  the  first  time  in  the  court  of  appeals.  Shipman  v.  Fletcher,  83 
Va.  349. 

^  Code,  ?  2697;  Code  W.  Va.,  Ch.  87,  i  20. 
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as  they  may  make  before  the  commissioner.  Indeed,  the  statute' 
further  provides  as  to  ex  parte  reports  that  the  court  after  one 
month^  from  the  time  the  report  may  have  been  filed  in  its  office, 
shall  examine  the  same  with  such  exceptions  as  may  be  filed  thereto 
at  any  time  before  such  examination.  The  practice  as  to  reports 
under  decrees  is  to  file  exceptions  up  to  the  time  of  the  hearing,* 
but  the  right  to  a  eontinuance  of  the  cause  or  a  recommitment  of 
the  report  may  be  affected  by  the  time  at  which  the  exceptions  are 
filed.  An  exception  filed  after  the  argument  and  decision  of  the 
cause  will  not  generally  be  considered  by  the  court.  Hence  when 
the  report  was  returned,  October  11,  1838,  and  the  exception  was 
not  made  until  April  24,  1845,  and  not  until  the  case  had  come 
on  to  be  heard  without  objection,  had  been  argued  by  counsel,  and 
the  opinion  of  the  court  pronounced  against  the  parties  excepting, 
the  exception  was  disregarded ;  "*  but  so  long  as  a  court  retains  a 
cause  under  its  consideration  it  may  receive  and  entertain  an  ex- 
ception to  a  commissioner's  report,  even  after  the  report  has  been 
confirmed,  if  it  should  be  clearly  shown  that  the  report,  if  carried 
out,  would  be  productive  of  injustice  and  wrong. '^ 

'Code,  §  2698;  Code  W.  Va.,  Ch.  87,  §  21. 

^  Made  ten  days  when  the  account  is  on  reference  under  a  decree  by  Code,  |  3325. 
See  Code  W.  Va.,  Ch.  129,  ?  9. 

'  They  should  be  endorsed  as  filed.  McCloskey  &  Crin  el  al  v.  O'  Brien  el  al,  1 6 
W.  Va.  791.  Exceptions  may  be  filed  even  after  the  confirmation  of  a  report  if 
it  be  clearly  shown  that  the  report,  if  carried  out,  would  be  productive  of  injustice 
and  wrong.  Wooding  v.  Bradley,  76  Va.  614;  Nelson  v.  Kownslar,  79  Va.  487; 
Daily's  Ex' or  v.  Warren,  80  Va.  517.  Under  chapter  129  of  the  Code  of  West 
Virginia,  as  amended  by  Ch.  8,  Acts,  1895,  any  party  may  except  to  a  commis- 
sioner's report  at  the  first  term  of  the  court  next  after  the  term  at  which  the  same 
is  filed;  but  subject  to  such  right  to  except  the  cause  may  be  heard  upon  such  com- 
missioner's report  at  any  time  after  it  is  returned;  and  various  interlocutory  de- 
crees, such  as  an  order  of  recommitment,  may  be  entered  at  such  hearing,  but  not 
a  final  decree  confirming  such  report,  except  at  the  risk  of  the  exercise  of  such 
right  of  exception  within  the  time  given  by  the  statute.  Findley  v.  Smith,  42  W. 
Va.  300;  Ward  v.  Ward's  Heirs,  40  W.  Va.  612.  An  exception  to  a  recommitted 
report  will  not  be  considered  unless  the  exception  is  made  also  to  the  second  report. 
Findley  v.  Findley,  42  W.  Va.  372. 

*  MiUer  v.  Holcombe's  Ex' or  et  ak,  9  Grat.  667.  See  also  Chapman's  Adm'r  ii. 
Shepherd's  Adm'r  et  als,  24  Grat,  377. 

5  Wooding's  Ex'x  v.  Bradley's  Ex' or,  &c.,  76  Va.  614. 
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These  rules  have  no  application  to  exceptions  to  depositions 
taken  before  a  commissioner,  as  to  which  the  same  rules  apply 
that  are  applicable  to  any  other  depositions ;  and  when  exceptions 
are  made  to  depositions  thus  taken,  the  commissioner  should  return 
the  deposition  and  the  exceptions  thereto  with  his  report.*  But  it 
has  been  held  -  that  where  a  commissioner's  report  is  based  upon 
the  e^^dence  of  papers  filed  in  the  cause,  and  there  is  no  exception 
to  the  report,  the  papers  not  being  competent  evidence  of  the  facts 
recited  in  them,  the  eouii  may  disregard  the  report  and  decide  the 
case  upon  the  competent  testimony,  and  against  the  report. 

Waiving  Exceptions. 

§  200.  An  exception  may  be  made  and  afterwards  abandoned. 
A  failure  to  insist  upon  it  will  be  considered  a  waiver  of  it,  and 
when  the  exception  is  made  by  one  person,  and  relied  on  by  an- 
other, if  it  be  waived  by  the  person  making  it,  it  mil  be  con- 
sidered as  equally  abandoned  by  the  person  who  relied  on  it.' 
But  where  an  administrator  waived  his  exceptions  to  the  commis- 
sioner's report  under  the  erroneous  impression  that  the  repoi-t 
would  be  sustained  and  the  case  then  finally  disposed  of,  upon  the 
cause  being  reversed  and  recommitted  to  the  commissioner,  he  was 
permitted  to  withdraw  his  waiver  and  to  renew  his  exception.* 

It  has  also  been  held  that  where  a  cross-bill  sets  up  a  special 
charge  against  a  party,  and  upon  the  account  being  taken  by  a  com- 
missioner, that  item  was  not  charged,  and  the  plaintiff  in  the  cross- 
bill did  not  except  to  the  report  for  the  failure  to  make  the  charge, 
it  would  be  considered  as  abandoned  by  the  plaintiff.' 

'  Skinner  i:  Conant,  2  Vt.  453;  21  Am.  Dec.  554. 

^  James  K.  &  Kan.  Co.  v.  Littlejohn,  18  Grat.  53. 

'  Robertson  v.  Trigg's  Adm'r  et  ok,  32  Grat.  89.  Submitting  a  case  upon  a  re- 
port before  ten  days  after  its  return  is  a  waiver  of  an  exception  on  that  ground. 
Strange  v.  Strange,  76  Va.  240. 

*  Hannah's  Adm'r  v.  Boyd  and  Wife  et  als,  25  Grat.  692. 
*Penn's  Adm'r  e.  Spencer  et  ak,  17  Grat.  85. 
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Character  of  the  Exceptions. 

§  201.  Exceptions  should  always  be  in  writing,  but  in  one  case ' 
there  were  no  written  exceptions,  but  they  were  made  orally  and 
entered  in  the  chancellor's  decree,  and  it  was  held  that  only  those 
so  entered  were  proper  to  be  considered. 

The  exceptions  should  be  signed  by  counsel,  and  being  in  the 
nature  of  special  demurrers  the  party  objecting  must  point  out  the 
error,  othenvise  the  part  not  excepted  to  will  be  taken  as  admitted,^ 
not  only  as  to  the  principles  but  as  to  the  evidence  on  which  they 
are  founded.'  A  general  assignment  of  errors  is  insufficient  unless 
specific  errors  are  shewn,  and  where  one  excepts  to  an  account  con- 
taining a  number  of  items  of  charges,  he  must  indicate  the»specific 
charges  of  which  he  complains,  and  he  cannot  by  a  general  ex- 
ception impose  the  burden  upon  the  court  of  examining  every 
item  in  the  account  to  detect  the  error  * — the  same  rules  being  also 
applicable  to  reports  of  special  commissioners  of  sale,  if  not  to  all 
reports  of  officers  made  in  chancery  suits.' 

If  a  general  exception  be  taken  without  specification,  and  the 
court  finds  the  master  right  in  any  one  independent  particular,  the 
exception  must  be  overruled,  just  as  at  law  a  demurrer  to  the  whole 
declaration  must  be  overruled  if  any  substantial  part  of  it  be  good.' 

He/xring  and  ReaomuiHnieid  of  Repmis. 
§  202.    The  failure  of  the  master  commissioner  fully  to  report 

•Smalley  i;.  Corliss,  37  Vt.  486;  2  Daniel's  Chy.  Pr.,  p.  1315. 

'2  Daniel's  Chy.  Pr.,  p.  1315;  Simmons  v.  Simmons'  Adm'r,  33  Grat.  457; 
Nickels  v.  Kane's  Adm'r,  82  Va.  309. 

'  Matthews  on  Commissioners,  p.  143;  McCarty  el  ah  v.  Chalfant  et  ah,  14  W. 
Va.  531;  Stewart  v.  Stewart,  W.  Va.;  20  S.  E.  K.  862;  Kester  v.  Lyon,  W.  Va.; 
20  8.  E.  E.  933. 

•Daniel's  Chy.  Pr.,  Vol  2,  p.  1315,  note. 

*  Crockett  v.  Sexton  et  ah,  29  Grat.  55.  The  report  should  be  endorsed  by  the 
clerk  as  filed,  or  in  some  way  identified  in  the  record.  McClosky,  &c.  v.  O'Brien, 
16  W.  Va.  791. 

«  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1248.  See  Chapman  v.  P.  &  S.  R.  E.  Co., 
18  W.  Va.  185. 
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on  the  subjects  referred  t«  him ; '  the  vagueness  and  uncertainty 
of  the  report ;  ^  the  allowance  of  a  claim  upon  insufficient  testi- 
mony, where  there  is  reason  to  suppose  that  more  evidence  can  be 
adduced  ;  *  the  return  of  the  report  before  all  the  evidence  is  in,  a 
good  excuse  being  given  for  the  delay ;  ^  and  the  fact  of  the  com- 
missioner having  exceeded  his  authority/  have  all  been  determined 
to  be  good  reasons  for  recommitting  reports,  even  where  there  are 
no  exceptions ;  and  the  same  result  often  follows  where  exceptions 
are  sustained,  although  this  is  not  always  the  case,  for,  upon  an 
exception,  or  exceptions,  being  sustained,  the  court  may  modify 
the  report  without  sending  it  back  to  a  commissioner.* 

Where  the  evidence  is  not  reported,  the  court  \yill  not  revise 
the  report  upon  conclusions  of  facts,  unless  at  the  request  of  some 
party  the  evidence  is  ordered  to  be  sent  up,  but  where  it  is  reported 
or  sent  up,  the  court  may  find  the  facts  either  affirming  or  disap- 
proving the  commissioner's  conclusions.' 

The  recommitment  must  usually  be  in  order  to  examine  into 
some  point  put  in  issue  by  the  pleadings,  but  when  the  evidence 
taken  upon  the  first  reference  discloses  an  immoral  transaction  as 
the  probable  basis  of  the  cause,  the  report  may  be  recommitted  in 
order  to  ascertain  definitely  whether  there  was  really  just  ground 
for  the  charge.*  An  order  of  recommitment  must  generally  be 
made  before  the  report  is  coniij-med,  but  even  after  that  is  done  it 
has  sometimes  been  permitted  when  the  justice  of  the  case  re- 
quired it ;  but  such  instances  are  confined  to  cases  of  fraud,  sur- 

'  Harris  v.  Magee,  3  Call.  502;  Shultz  et  als  v.  Hansbrough  et  als,  33  Grat.  567. 

2  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1250. 

'  Williams  v.  Donaghue,  1  Kand.  300. 

*  Thomas  v.  Dawson,  9  Grat.  531;  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1318,  note;  but 
see  Snickers  v.  Dorsey,  2  Munf.  505;  Brent's  Adm'r  v.  Senseney,  decided  at  Staun- 
ton 1880,  but  not  reported;  and  Ante,  §  192. 

^Daniel's  Chy.  Pr.,  Vol.  2,  p.  1320. 

"  Taylor  v.  Eead,  4  Paige,  561;  Graham  et  als  v.  Pierce,  19  Grat.  29. 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  1317,  note;  Shipman  v.  Fletcher,  91  Va.  473; 
Ante,  I  195. 

•Watson  V.  Fletcher,  7  Grat.  1;  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1250. 
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prise,  and  mistake,*  unless,  of  course,  the  decree  of  recommitment 
is  entered  during  the  same  term  at  which  the  report  was  confirmed, 
for  then  the  matter  being  still  in  the  breast  of  the  court  the  decree 
of  confirmation  may  be  set  aside  for  any  cause  deemed  just  by  the 
court.  There  is  no  reason,  indeed,  for  treating  a  decree  confirm- 
ing a  report  of  a  master  commissioner  differently  from  any  other 
decree,  nor  why  it  should  not  be  similarly  subject  to  the  rules 
governing  petitions  for  rehearing  and  bills  of  review  as  the  order 
may  be  considered  interlocutory  or  final.  Greater  strictness  seems, 
however,  to*  prevail  in  reviewing  such  cjecrees,  especially  if  the 
order  appears  to  have  been  acquiesced  in,^  and  this  probably  be- 
cause they  are  intended  to  be  acted  on  as  soon  as  pronounced  and 
are  thus  made  the  basis  and  groundwork  for  future  decrees. 

Where  the  fund  is  still  in  the  hands  of  the  court  it  has  been 
held  that  a  report  on  matters  of  account  may  be  opened  after  con- 
firmation for  the  purpose  of  correcting  an  error  originating  in 
fraud  or  mistake.^  When  the  report  is  of  the  ex  parte  settlement 
of  a  fiduciary  account,  the  statute  ■*  provides  that  the  court,  after 
one  month  from  the  time  the  report  has  been  filed  in  the  ofiice, 
shall  examine  the  same,  with  such  exceptions  as  may  be  filed  at 
any  time  before  the  examination,  and  shall  correct  any  errors 
which  appear  in  the .  exceptions  and  any  appearing  on  the  face  of 
the  account,  whether  excepted  to  or  not.  And  to  this  end  it  may 
recommit  the  report  to  the  same  or  another  commissioner  as  often 
as  it  sees  cause,  or  it  may  order  a  jury  to  be  impanneled  to  inquire 
into  any  matter  which  in  its  opinion  should  be  ascertained  in  that 
way ;  or  it  may  confirm  the  report  in  whole  or  in  a  qualified  man- 
ner. The  exceptions,  or  objections  to  the  report  where  they  may 
be  made  mthout  exception,  are  argued  like  any  other  points  in  the 
case,  the  exceptant  being  as  a  general  rule  considered  entitled  to 
open  and  conclude  the  argument,  and  such  exceptions  as  are  either 
overruled  or  sustained  should  properly  be  set  forth  in  the  decree. 

>  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1321;   Minor's  Inst.,  Vol.  4,  Pt.  2,  p.   1250; 
Matthews  on  Commissioners,  p.  149.         ^  Burton  v.  Brown's  Ex'r  d  ok,  22  Grat.  1. 
'Matthews  on  Commissioners,  p.  149;  Cochran  v.  Lynch,  1  Bailey's  Eq.  514. 
♦  Code,  I  2698;  Code  W.  Va.,  Ch.  87,  ?  21. 
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When  <7  HitlJc-iiifiil  of  Fldijci'iiij  Aff.on.iitH  in  Itc/jiilrcd. 

§  -it).;.  The  juflge  of"  any  court  in  Virginia  having  jurifcfliction 
of  the  proVmte  of  wills,  and  granting  administrationfi,  iw  required 
Vjy  the  statute '  to  designiite  one  of  its  fx^mmiHsiorjers  in  chancer}', 
who  shall  be  known  a^  the  commissioner  of  account-,  and  who,  in 
addition  to  his  other  duties,  shall  havi'  a  general  supervision  of  all 
fiduciaries  who  qualify  in  the  court  from  M'hich  he  rec<^;ives  his 
appointment,  and  shall  make  all  <?./;  part/',  settlements  of  the  account- 
of  such  fiduciaries.^  He  is  rcrjuire^l  to  keep  a  li-st  of  all  fiduciaries, 
the  name  of  the  decedent,  or  of  the  persons  for  whom  nny  one  is 
guardian,  curator,  or  committee,  the  penalty  of  th'-  iKjnd,  the  name 
of  the  -uretie-,  the  date  of  the  order  conferring  the  aiitliority,  and 
the  date  of  the  revor^ation,  if  sucii  shall  V>e  made. 

Every  -iich  fiduciary  -hall,  within  four  months  after  the  dat«  of 

'  C'ide,  ?  2671,  a-  amended  by  art  of  .March  '■',,  ]V,)''i,  .Act-  1897-8,  ],.  740.  For 
fifivi-ion  for  a»i--:t.ant  'ommi.seioner  of  a/y^ount'',  see  p.  47,  .\'±-,  l'>iH'.)-')<). 

''  The  other  commisMoner-  may  be  ordered  to  make  «<sttlement  of  a/»;unt,  taak'mn 
return  thereof  to  the  commi'.-ioner  of  accoimts  in  thirty  davH.  Code,  ?  2<58o,  a« 
amended,  .Vet-.  I'lO-S—^,  p.  .53. 
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the  order  conferrmg  authority  upon  him,  return  to  the  conunis- 
sioner  of  accounts  in  proper  form  an  inventory  of  all  the  personal 
and  real  estate  which  has  come  to  his  jyj^se^^ion  or  knowledge,  or 
which  is  under  his  management  or  -ubject  to  his  authority  in  his 
fiduciar)'  character ;  and  if  any  other  estate  shall  thereafter  come 
into  his  hands  he  shall  return  a  farther  inventor*-  of  it  within  four 
months  after  he  receives  it.'  Everj-  -uch  fiduciary  shall  also, 
within  four  months  after  -elling  any  property  as  such,  return  t'^^i 
the  commissioner  an  account  of  such  sale ;  and  when  a  sale  is  made 
under  a  deed  of  trust,  otherwise  than  under  a  decree,  the  tni-tee 
shall,  within  four  months  after  the  salej  return  to  the  commissioner 
of  accounts  of  the  court  wherein  the  deed  was  first  recorded,  an 
inventory  of  the  property  sold,  and  an  account  of  sale-.'  The 
inventor}-  and  the  account  of  sale-  are  required  to  be  recorded  by 
the  clerk  of  the  court.' 

A  personal  representative,  guardian,  trustee,  or  curator,  shall 
also,  within  six  montlxs  after  one  year  from  the  date  of  the  order 
conferring  his  authority,  and  mthin  six  month-  fi-om  the  end  of 
rach  succeeding  year,  lay  before  the  commissioner  of  accounts  a 
statement  of  all  mone}^  received  and  disbur.sed  by  him,  together 
with  the  vouchers  for  such  disVjursements,  and  the  commissioner 
shall  settle  the  account  and  return  it  to  the  court  to  be  recorded.* 

How  a  FidwMiry  is  Conqjdkd  to  Settk. 

§  204.  A  fiduciary  who  has  not  settled  his  accounts  may  be 
compelled  to  do  so  by  a  bill  in  chancery- ;  and  the  failure  to  make 
the  settlement,  and  to  return  the  inventories  required  by  law,  is 
punished  by  the  imposition  of  fines,  and  in  some  cases  by  the  for- 

1  Code,  i  2673. 

■>  Id.,  I  ■2B1^ 

"Id.,  12675. 

*  Code,  ?  2678.  The  fjrovisions  of  the  Code  of  We-t  Virginia  are  pjtetantiallv 
the  same  as  those  in  the  text,  the  retttms,  however,  which,  in  Virginia,  are  required 
to  be  made  to  the  commissioner  of  accoimts  are,  in  West  Virginia,  to  be  made  to 
the  clerk  of  the  court.     Code  ^\.  Va.,  Ch.  87,  ??  20,  21. 
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feiture  of  commissions.'  But  in  addition  to  these  compulsory 
methods  the  statute  ^  declares  that  when  any  such  fiduciary  shall 
have  so  failed  to  lay  before  the  commissioner  a  statement  of  his 
receipts  for  any  year,  a  commissioner,  before  whom  the  statement 
might  have  been  laid,  shall,  upon  request  made  to  him,  within  ten 
years  from  the  commencement  of  such  year,  by  any  person  who  is 
interested  as  creditor,  legatee,  distributee,  or  otherwise,  or  who 
appears  as  next  friend  of  an  infant  so  interested,  issue  a  summons, 
directed  to  the  sheriff  or  other  officer  of  every  county  or  corpora- 
tion, requiring  him  to  summon  such  fiduciary  to  lay  before  the 
commissioner  a  statement  of  his  receipts  and  disbursements,  ac- 
companied l)y  his  vouchers  for  such  year,  and  for  the  time  which 
may  have  since  elapsed.  If  the  same  be  not,  within  one  month 
after  the  service  of  such  summons,  laid  before  the  commissioner 
who  issued  it,  he  shall,  on  being  requested  so  to  do,  report  the  fact 
to  the  court  which  appointed  him  j  and  said  court  shall  take  such 
nieasurcs  to  compel  the  performance  l^y  the  fiduciary  of  his  duty 
as  could  be  taken  if  an  express  order  of  the  court  had  been  dis- 
obeyed.' 

How  a  Fiduciary  Account  is  Stated. 

§  2(15.  President  Tucker  in  the  case  of  Burwell's  Ex'ors  i-.  An- 
derson's Adm'r,  &c.,  o  Leigh,  363,  explained  the  principles  upon 
which  an  executor's  account  should  be  stated  *  and  declared  that 
where  in  any  year  there  are  disbursements  but  no  receipts,  or 
where  the  disbursements  exceed  the  receipts  of  such  year,  such 
disbursements  or  excess  of  disbursements  shall  be  applied  to  the 

1  See  Post,  ?  216. 

2  Code,  ?  2680;  Code  W.  Va.,  Ch.  87,  ?  9. 

'  When  proceeded  against  in  this  wny,  it  is  treated  just  as  if  the  matter  to  be 
punLshed  was  a  contempt  of  court,  and  being  in  the  nature  of  a  criminal  proceed- 
ing, can  only  be  reviewed  by  a  superior  tribunal  by  a  writ  of  error.  B.  &  O.  K. 
E.  Co.  r.  City  of  Wheeling,  1.3  Grat.  40,  57.  See  also  Matthews  on  Commis- 
sioners, pp.  13,  14,  and  note. 

*  ilodifying  the  mode  pursued  in  the  case  of  Granberr/s  Ex' or  i'.  Granberry  1 
Wash.  246. 


§  205  HOW    A    FIDUCIARY    ACCOU^■T    IS    STATED.  711 

pajment  of  the  balance  of  principal  of  the  next  preceding  year  or 
years  in  which  there  may  have  been  a  balance.  But  if  there  be 
no  principal  remaining  due  to  the  estate,  then  and  not  till  then  the 
disbursements  shall  be  applied  to  the  payment  of  any  interest 
which  may  be  due.  And  if  there  be  neither  principal  nor  interest 
remaining  due,  interest  shall  then  be  allowed  upon  such  disburse- 
ments, unless  it  be  absorbed  by  subsequent  receipts ;  and  when 
the  balance  of  principal  of  any  preceding  year  shall  be  thus  ex- 
tinguished, the  interest  on  such  balance  shall  then  cease. 

The  learned  judge  then  prepared  and  set  forth  a  proper  formula 
to  be  used  in  the  statement  of  all  such  accounts,^  and  which  has 
been  approved  in  subsequent  cases.^ 

AVe  have  heretofore  observed  that  the  accounts  of  an  executor 
or  administrator  are  taken  to  the  end  of  each  year,'  commencing 
with  the  time  at  which  authority  is  conferred  upon  liim,  and  in 
computing  the  year  the  day  on  which  the  authority  is  conferred  is 
to  be  excluded  from  the  calculations  ;  thus,  if  the  date  of  the  order 
is  January  1,  1870,  the  first  annual  accoimt  should  be  made  on  the 
first  day  of  Januaiy,  1871,  that  being  the  end  of  the  year;  and 
so  on  from  year  to  year  until  the  account  is  closed.* 

In  stating  the  account  it  must  be  confined  to  receipts  and  dis- 
bui-sements,  and  payments  to  legatees  and  advances  to  distributees 
should  never  enter  into  the  general  executorial  account.'     "When 

'  To  be  found  on  pp.  332,  333  of  3  Leigh's  E.  It  is  also  copied  on  pp.  122.  123 
of  Matthews  on  Commissioners.  A  similar  form  is  also  given  in  Minor' s  Inst. , 
Vol.  4,  Pt.  2,  pp.  1246,  1247,  to  which  is  appended  the  following  note:  "At  the 
close  of  the  administrator' s  accoimt  the  interest  due  from  the  personal  representa- 
tire  is  not  to  bear  interest  unless  perhaps  under  very  peculiar  circumstances. 
Morris  v.  Morris,  4  Grat.  294;  Peale  t.  Hickle,  9  Grat.  437;  Matthews  on  Com- 
missioners, p.  125.''     See  also  Post,  Form. 

'Handley  t'.  Snodgrass,  9  Leigh,  484;  Minor"  s  Inst. ,  Vol.  4,  Pt.  2,  p.  1243. 

'  Anie,  ?  203.  There  mav  be  a  settlement  of  accounts  as  administrator  and  a.^ 
agent  in  the  same  proceeding.     Trevelyan's  Adm'r  v.  Loffi  et  als,  83  Va.  141. 

*  Matthews  on  Commissioners,  pp.  120,  121,  and  cases  cited. 

°  Hannah's  Adm'r  v.  Boyd  and  Wife  et  ols,  25  Grat.  699.  When  the  executor 
is  in  advance  in  paying  debts  which  bind  the  land  out  of  the  personal  fund  he  wUl 
be  subrogated  to  the  creditor's  claim  against  the  land.  Ciaw  i:  Huflinan,  12  Grat. 
628.     An  administrator  who  dischai-ges  debts  to  an  amount  exceeding  the  personal 
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the  executor  is  also  guardian,  while  by  some  distinct  act  or  declara- 
tion he  may  transfer  the  balance  from  his  administration  to  his 
guardianship  account,  and  thus  charge  the  sureties  on  his  guardian's 
bond  to  the  exoneration  of  those  on  his  administration  bond,  yet 
he  cannot,  without  funds  actually  in  his  hands  to  transfer,  and  after 
he  lias  wasted  the  estate  and  is  in  debt  to  it,  place  the  burden  on  the 
sureties  in  his  guardian's  bond  by  merely  transferring  the  account.' 

Assets  Chargeable  to  a  Personal  Representative. 

§  206.  A  personal  representative  is  properly  chargeable  with  all 
the  assets  of  his  testator  or  intestate  which  came  or  might  have 
come  into  his  hands  by  the  use  of  due  diligence.^  This  includes 
all  personal  property  and  the  rents  and  profits  of  such  real  estate 
as  by  authority  of  a  will  devising  the  same  for  the  payment  of 
debts  ^  or  other  disposition,  may  come  into  the  hands  of  the  execu- 
tor or  an  administrator  with  the  will  annexed.  Herein  also  is  in- 
cluded all  assets,*  whether  they  come  from  the  personal  representa- 
tive's own  jurisdiction  or  from  without  the  same  ; ''  all  emblements 
which  by  law  pass  to  the  administrator ;  ^  all  debts  or  money, 
and  the  interest  thereon,  which  he  receives,  or  which  but  for  his 
negligence  or  improper  conduct  he  might  have  received  ; ''  and  also 
the  value  of  any  estate  for  the  life  of  another.^ 

assets,  may  have  equitable  relief  against  the  heirs,  and  be  reimbursed  out  of  the  real 
estate  which  has  descended  to  them.  Taylor  v.  Taylor,  8  B.  Monroe,  419;  48  Am. 
Dec.  400;  note,  p.  401. 

'  Smith  ei  ah  v-  Gregory,  26  Grat.  257;  Utterback  r.  Cooper,  28  (jrat.  271;  Wil- 
liams, &c.  V.  Sloan,  75  Va.  147;  Caskie ;;.  Harrison,  76  Va.  91. 

'  Burnley's  Adm'r  v.  Duke  et  ah,  1  Band.  113.  An  infant  qualifying  as  admin- 
istrator held  not  liable  for  assets  of  the  estate.  Saum  v.  Coffelt,  79  Va.  510.  An 
executor  or  administrator  is  charged  with  the  appraisement  of  the  estate,  except  in 
certain  cases.  Hooper  v.  Hooper,  29  W.  Va.  276.  He  is  charged  with  all  per- 
sonal estate.     Lewis  v.  Mason,  84  Va.  731. 

'  I?  2663,  2664,  2665;  Code  W.  Va.,  Ch.  86,  ^^  1,  2,  3. 

*  Lomax  on  Executors,  Vol.  2,  p.  380  to  403. 

^  Andrews  v.  Avory,  14  Grat.  240. 

^For  law  of  emblements,  see  Code,  ^§  2806  to  2809;  Code  W.  Va.,  Ch.  94; 
Post,  I  111,  Div.  5. 

'Code,  ?  2676;  Code  W.  Va.,  Ch.  87,  I  5. 
8  Code,  I  2653;  Code  W.  Va.,  Ch.  85,  ?  18. 
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It  does  not,  however,  include  such  articles  as  are  exempt  under 
what  is  known  as  the  poor  debtors  law,^  at  least  so  far  as  the  lia- 
bility to  creditors  Is  concerned  ;  such  as  are  claimed  properly  under 
the  homestead  law  ^  and  such  articles  as  are  by  law  set  apart  for 
the  temporary  support  of  the  family  of  the  deceased.* 

The  amount  and  value  of  the  assets  thus  chargeable  to  the  per- 
sonal representative,  unless  he  returns  a  correct  account  thereof  to 
the  commissioner  settling  his  account,  may  be  ascertained  from  the 
inventory  and  appraisement  which  by  law  is  made  prima  fncie 
evidence  of  the  value  of  the  property-  embraced  therein,  and  that 
it  came  to  the  hands  of  the  personal  representative  *  by  the  account 
of  sales  which  he  is  required  to  make  out,  return  to  the  commis- 
sioner, and  have  recorded  by  the  clerk,'  and  with  the  face  amount 
of  which  he  is  also  prima  facie  chargeable ;  by  extrinsic  proofs 
afforded  by  such  testimony  as  is  competent  to  estabhsh  any  other 
fact,  including,  where  a  more  detailed  statement  cannot  be  firo- 
cured,  approximate  estimates  of  what  has  or  should  have  come 
into  the  hands  of  the  personal  representative.* 

The  executor  or  administrator  will  be  charged  ^vith  the  value 
of  property  ^\'hich  he  has  suffered  to  perish,  with  bonds  or  notes 
which  he  has  negligently  failed  to  collect,  and  ■with  the  value  of 
property  sold  by  him,  for  which,  if  sold  on  credit,  he  has  failed  to 
take  sufficient  security,  or  which  he  has  sold  improperly. 

In  determining  the  liability  of  a  personal  representative  for 
goods  which  he  has  suffered  to  perish  or  to  be  impaired  in  value, 
or  which  he  has  sold  to  prevent  such  a  result,  it  has  been  held 

'  Code,  U  3650,  .3651;  Code  W.  Va.,  Ch.  41,  ?  23  to  ?  29. 

'  Code,  ?  3630  to  3649;  ^  3647  as  amended.  Act-  1889-90,  p.  117;  Code  W.  Va., 
Ch.  41,  i  30  to  ?  34. 

'Code,  I?  2649-36-53;  I  3650  a';  amended.  Acts  1889-90,  p.  102:  ?  3652  as 
amended,  Acts  1897-8,  p.  667.  And  see  also  Acts  189-5-6,  p.  700,  exemptinj 
weekly  or  monthly  installments  payable  from  an  accident  company,  etc.  Code  W. 
Va.,  Ch.  85,  ?  14 

*Code,  i  2647;  Code  W.  Va.,  CI.  87,  i  2. 

3  U  2674,  2675;  Code  W.  Va.,  Ch.  87,  I  3. 

«  Wills  f.  IXmn,  5  Grat.  385;  Minor's  Inst.,  Vol.;;4,  Pt.  2,  p.  1229. 
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that  some  latitude  must  be  allowed  him,  and  if  his  conduct  ap- 
pears to  have  been  fair,  and  he  seems  to  have  acted  from  good 
intentions,  his  conduct  will  be  sustained  by  the  court ; '  and  if  any 
goods  of  the  estate  of  the  deceased  have  been  stolen  from  the  pos- 
session of  the  personal  representative,  or  of  a  third  person,  to 
whose  custody  they  have  been  committed  by  the  personal  repre- 
sentative ;  or  if  they  are  lost  by  casualty,  as  by  an  accidental  fire, 
the  personal  representative  will  not  be  charged  with  them  as  as- 
sets.^ If,  however,  any  of  those  things  happen  by  negligence  or 
inattention  of  the  personal  representative,  he  will  not  be  permitted 
to  throw  the  loss  upon  others,  when  he  could  have  prevented  it  by 
proper  attention  to  his  duties. 

The  better  opinion,  amid  some  conflict  on  the  subject,  is  de- 
clared to  be  that  an  executor  or  administrator  stands  in  the  posi- 
tion of  a  gratuitous  trustee,  and  is  not  chargeable  without  some 
default  in  him.  Hence,  if  goods  are  taken  from  his  possession  by 
a  trespasser,  the  personal  representative,  although  bound  to  sue 
the  trespasser,  if  known,  or  to  take  such  other  step  as  may  be 
proper  to  recover  the  goods,  will  not  be  answerable  in  assets  be- 
yond the  recovery.  The  value  of  the  goods,  and  not  what  he  re- 
covers, will  be  assets  for  which  he  is  liable  if  he  has  neglected  to 
sell  them  at  a  fair  price,  and  afterwards  they  are  taken  from  him. 
He  will  not  be  charged  as  assets  with  the  first  value  of  perishable 
goods  which  have  become  impaired  if  he  is  in  no  default  in  pre- 
serving them  or  in  selling  at  their  due  value ;  but  he  may  give 
that  matter  in  evidence  and  in  discharge  of  himself. 

'  McCall  I'.  Peach/s  Adm'r,  3  Munf.  288;  Hudson  v.  Hudson,  5  Id.  180;  Boyd 
V.  Boyd,  3  Grat.  113;  Powell  v.  Stratton,  11  Grat.  792;  Minor's  Inst.,  Vol.  4,  Pt. 
2,  p.  1229.  See  WatkinB  v.  Stewart  et  ah,  78  Va.  K.  111.  He  is  not  liable  for  a 
mere  error  of  judgment.  Cooper  v.  Cooper,  77  Va.  198.  Where  he  has  failed  to 
sue  an  attorney  who  negligently  lost  a  debt.  Mills'  Adm'r  v.  Talley's  Adm'r,  83 
Va.  361.  Not  liable  for  money  stolen  without  his  fault.  Stevens  r.  Gage,  55  K. 
H.  175;  20  Am.  B.  191.  Accountable  generally  only  for  the  exercise  of  good 
faith  and  ordinary  discretion.  Elliott's  Adm'r  v.  Howard,  78  Va.  297.  See  An- 
derson r.  Piercy,  20  W.  Va.  282. 

'  Matthews  on  Commissioners,  p.  89;  Croft  r.  Lyndsey,  Freem.  Cha.  Ca.  1;  Car- 
penter V.  Carpenter,  12  R.  J.  544;  34  Am.  R.  716. 
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He  will  not  be  charged  with  sheep  or  beasts  that  die  without 
default  on  his  part,  ^or  with  ships  which  perish  by  tempest/ 

The  executor  or  administrator  and  his  sureties  are  chargeable 
with  all  debts  due  to  the  decedent  which  he  has  collected,"  or 
which  he  might  have  made  good  by  the  exercise  of  reasonable  dili- 
gence,* including  such  sums  as  he  himself  owed,  if  at  the  time  of 
his  qualification  he  was  solvent ; ''  the  statute  °  declaring  that  the 
appointment  of  a  debtor  as  executor  shall  not  extinguish  the  debt. 

A  debt  which  a  personal  representative  might  have  made  if  he 
had  sued  in  time  and  the  recovery  of  which,  by  his  failure  to  sue, 
has  become  barred  by  the  statute  of  limitations  will  be  chargeable 
against  him  as  assets ;  ^  but  it  does  not  follow  that  the  personal 
representative  is  bound  to  sue  on  every  debt  due  to  his  decedent,'' 
indeed  the  executor  or  administrator  will  render  himself  liable  to 
the  estate  for  the  costs  of  suits  recklessly  and  needlessly  incurred 
in  the  prosecution  at  law  of  hopeless  claims.*  If,  however,  he 
does  not  sue,  the  burden  is  upon  him  to  show  that  the  debts  could 
not  be  made.' 

Although  the  neglect  of  the  personal  representative  to  collect 
debts  which  were  good,  and  were  lost  by  his  negligence,  will  render 
him  liable  for  them,  yet,  but  for  the  provisions  of  the  statute,^"  he 
would  not  be  charged  with  interest  on  them,  at  least  since  the 
failure  of  the  debtor.     As  the  law  stands,  however,  he  will  be 

'  Lomax  on  Ex'ors,  Vol.  2,  p.  388. 

'  Cavendish  v.  Fleming,  3  Munf.  198;  Quarles  v.  Quarles,  2  Munf.  321. 

'  Chapman's  Adm'rs  v.  Shepherd's  Adm'r  et  ait,  24  Grat.  377. 

*  Decker,  &c.  v.  Miller,  2  Paige,  149. 
"Code,  I  2648;  Code  W.  Va.,  Ch.  85,  I  13. 

"  Matthews  on  Commissioners,  89;  Lomax  on  Ex'ors,  Vol.  2,  p.  477;  Trevelyau's 
Adm'r  V.  Loflt,  83  Va.  141. 

'  Mitchell's  Adm'r  v.  Trotter  and  Wife,  7  Grat.  136;  Keller's  Appeal,  8  Penn. 
St.  288;  49  Am.  Dec.  516;  note,  518;  Lovet  v.  Thomas,  81  Va.  245.  Ordinarily 
a  personal  representative  must  collect,  but  sometimes  he  may  sell  a  debt.  Trevelyan'  s 
Adm'r  v.  Lofit,  83  Va.  141. 

*  For  the  principle  stated,  see  Matthews  on  Commissioners,  p.  90. 

'  Crouch  al  als  v.  Davis'  Ex' or,  23  Grat.  62.     A  ditFerent  rule  in  this  respect  is 
declared  to  be  applicable  to  trustees.     Wimbish  v.  Bland,  76  Va.  365. 
1°  Code,  i  2676;  Code  W.  Va.,  Ch.  87,  §  5. 
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charged  with  the  principal  of  what  is  lost,  and  with  interest  thereon, 
in  like  manner  as  if  he  had  received  the  principal.^ 

Where  the  personal  representative  took  additional  security  for 
the  debt  due  to  the  estate,  that  seeming  to  be  the  best  he  could  do, 
he  was  held  not  to  be  liable  for  the  loss  of  the  debt ;  -  and  although 
he  became  responsible  for  the  amount  of  certain  debts,  because  of 
his  neglect  in  collecting  them,  yet  because  the  condition  of  the 
country  was  such,  owing  to  the  pending  of  civil  war,  as  to  render 
it  extremely  difficult,  if  not  impossible,  to  make  money  productive 
of  interest,  the  executor  was  held  not  liable  for  the  payment  of 
interest.* 

The  charge  against  the  personal  representative  is  made  as  of  the 
time  that  the  debts  became  due  to  the  testator's  estate  unless  they 
have  been  actually  collected,  in  which  case  they  are  charged  at  the 
date  they  are  received ;  *  and  if  a  debt  has  been  collected  and  it 
does  not  appear  at  what  date  it  was  received,  he  will  be  allowed  a 
reasonable  time  within  which  the  collection  should  have  been 
made,  and  he  will  be  charged  with  the  debt  at  some  date  after  the 
time  so  allowed.' 

Debts  released  by  an  executor  or  administrator  are  assets,  although 
never  received  by  him,  and  an  obligation  taken  in  his  own  name 
for  a  debt  to  the  testator  is  a  qtcasi  payment,  and  will  constitute  a 
charge  against  him ;  ^  but  if  the  executor  shows  that  in  releasing 
or  compounding  a  debt  he  acted  for  the  benefit  and  to  the  advan- 
tage of  the  estate,  he  will  not  be  charged  with  it  as  assets.'  It  is 
also  provided  by  statute  ^  that  he  may  compound  and  compromise 
any  liability  due  to  or  from  him,  provided  it  be  satisfied  and  ap- 

'  Chapman's  Adm'r  v.  Shepherd's  Adm'r,  24  Grat.  377. 

2  Nelson' s  Ex'  or  v.  Page  et  ak,  7  Grat.  160.  Held  liable  for  a  draft  endorsed  and 
put  in  the  hands  of  a  stranger.     Davis  v.  Chapman,  83  Va.  67. 

'Lacy  V.  Stamper,  27  Grat.  65;  Brent's  Adm'r  v.  Clevenger,  78  Va.  12. 

*  Cavendish  v.  Fleming,  3  Munf.  190. 

'  Matthews  on  Commissioners,  p.  93;  Dillard  v.  Tomlinson,  1  Munf.  183. 

°  Lomax  on  Executors,  Vol.  2,  p.  389. 

'  Id.,  p.  390. 

"  Code,  §  2709. 
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proved  by  a  court  of  equity  of  competent  jurisdiction,  al,l  parties 
in  interest  being  before  the  court  by  proper  process. 

In  the  exersise  of  a  proper  discretion  he  may  also  abstain  from 
calling  in  debts  of  the  testator  that  are  well  secured ;  and  he  will 
not  be  held  liable  for  continuing  to  hold  investments  in  stocks  and 
bonds  where  they  are  considered  good,  and  especially  if  the  imme- 
diate necessities  of  the  estate  do  not  demand  their  collection  or 
sale ;  ^  and  if  he  sells  at  a  loss,  the  necessities  of  the  estate  not 
requiring  it,  he  will  be  held  liable  therefor.^ 

He  may  make  compromises  that  are  for  the  benefit  of  the  estate,^ 
and  the  statute  ^  expressly  authorizes  him  to  submit  disputed  ques- 
tions to  arbitration,  and  on  such  submission  he  ^\dll  not  be  respon- 
sible for  the  result,  provided  there  is  really  such  a  dispute  as  should 
be  submitted  to  arbitration.' 

Where  an  executor  pat  out  money  upon  real  security  which 
was  supposed  to  be  good,  but  whicli  afterwards  proved  to  be  bad, 
he  was  held  not  liable  even  where  there  was  no  decree  authorizing 
the  loan,  but  if  after  a  decree  to  account  he  lends  out  money  with- 
out the  leave  of  the  court  lie  will  be  held  responsible  for  it.* 

An  executor  who  sells  the  assets  of  an  estate  at  an  under  value 
will  be  held  liable  if  he  sell  them  at  private  sale,  a  fair  public 
sale  being  generally  regarded  as  the  criterion  of  value,  and  the 
statute^  prescribing  that  mode  of  making  it.     It  not  unfrequently 

^  Lomax  on  Executors,  Vol.  2,  p.  478;   Brockenbrough  v.  Turner,  78  Va.  448. 

^Pinc^ard  v.  Wood,  &c.,  8  Grat.  140;  Trevelyan's  Adm'r  v.  Lofft,  83  Va.  152; 
Brockenbrough  v.  Turner,  78  Va.  450. 

'Kee's  Ex'ors  v.  Kee's  Creditors,  2  Grat.  116;  Boyd's  Sureties  v.  Oglesby  et  als, 
23  Grat.  674. 

■*  Code,  ?  3010.  For  corresponding  provisions  of  West  Virginia  statute,  see 
Code  W.  Va.,  Ch.  109,  §  5. 

*  Nelson's  Adm'r  v.  Com  well,  11  Grat.  746. 

6  Lomax  on  Ex'ors,  Vol.  2,  p.  483. 

'  Id.,  p.  476;  Code,  §?  2651,  2652.  Not  liable  for  a  deposit  in  a  bank  generally 
reputed  and  supposed  to  be  solvent.  Norwood  v.  Harness,  98  Ind.  134;  49  Am. 
K.  739.  The  cases  in  which  a  fiduciary  depositing  money  in  a  bank  which  fails  is 
held  liable  for  the  fund  have  all  been  those  in  which  the  fiduciary  fund  was  min- 
gled with  his  own  private  or  personal  fund,  or  used  by  him  for  his  own  purposes, 
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happens,  however,  that  a  sale  made  privately,  at  the  appraised 
value,  will  produce  a  better  result  than  a  public  auction,  but  in 
such  cases  the  executor  acts  at  his  own  risk,  the  burden  of  proof 
resting  on  him. 

In  making  sales  it  is  always  the  duty  of  the  personal  representa- 
tive to  demand  and  take  good  security  of  every  purchaser  of  prop- 
erty on  credit,  wherever  the  purchaser  may  reside,  and  whatever 
may  be  his  pecuniary  circumstances ; '  but  if  at  the  time  he  is 
taken  the  surety  is  good,  or  is  generally  considered  so  by  careful 
men,  and  there  is  good  faith  on  the  part  of  the  executor,  he  will 
not  be  held  responsible  for  the  subsequent  failure  to  make  the 
money. ^  In  selling  to  a  firm  the  obligation  of  the  individual 
partners  is  not  regarded  as  sufficient  security,^  and  in  one  case  *  it 
was  even  held  that  in  a  sale  to  one  member  of  the  firm  it  was  not 
sufficient  to  take  the  other  member  as  security. 

The  personal  representative  is  directed  by  statute,"  unless  the 
will  direct  otherwise,  or  where  it  is  necessary  for  the  payment  of 
debts  and  funeral  expenses,  io  sell  at  public  auction,  as  soon  as 
convenient,  such  of  the  goods  of  the  decedent  as  are  likely  to  be 
impaired  in  value  by  keeping,  giving  a  reasonable  credit,  except 
for  small  sums,  and  taking  bonds  with  good  security.  If  the  goods 
so  sold  be  not  sufficient  to  pay  the  funeral  expenses,  charges  of 
administration,  debts  and  legacies,  the  personal  representative  must 
sell  so  much  of  the  other  goods  and  chattels  as  may  be  necessary 
to  pay  the  same,  having  regard  to  the  privileges  of  specific  legatees.'' 

or  where  the  deposit  was  made  in  depreciated  money  as  compared  with  the  money 
received.  Parsel/s  Adm'r  r.  Martin,  77  Va.  376.  See  the  whole  subject  quite 
fully  discussed  in  Barton  v.  Eidgeway,  92  Va.  162.  See  also  Post,  I  209.  As  to 
extent  of  an  administrator's  discretion  as  to  the  time  of  sale,  see  Wimbish  v.  Raw- 
line,  76  Va.  48. 

^  Boaz's  Adm'r  v.  Hamner  et  ah,  27  Grat.  382. 

^  EUiott  f.  Carter  et  ak,  9  Grat.  541;  EsteU  v.  McClintic's  Adm'r,  11  W.  Va. 
399;  Hoke  v.  Hoke,  12  W.  Va.  427;  L.  Gas.  in  Eq.,  Vol.  2,  Pt.  2,  p.  1800. 

^  Miller  v.  Holcombe's  Ex' or  et  ah,  9  Grat.  665. 

*  Southall's  Adm'r  v.  Taylor  et  als,  14  Grat.  283. 

^Code,  I  2651;  Code  W.  Va.,  Ch.  85,  §  13. 

"Code,  I  2652;  Code  W.  Va.,  Ch.  85,  ?  17. 
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A  fair  discretion  is  allowed  to  the  executor  as  to  what  goods  shall 
then  be  sold  and  as  to  the  time  of  sale,  and  his  responsibility  will 
be  determined  by  the  question  of  whether  he  has  or  has  not  exer- 
cised his  discretion  reasonably  ;  ^  but  whether  he  shall  sell  at  all, 
or  if  he  sells  for  an  improper  purpose,  a  purchaser  acting  fairly 
and  not  in  collusion  with  the  executor,  will  get  a  good  title  to  the 
property  bought,  and  will  not  be  liable  to  the  estate,  either  for  the 
property  itself  or  for  the  right  application  of  the  purchase  money.^ 
When  the  executor  or  administrator  sells  property  as  belonging 
to  his  testator  or  intestate  he  acts  at  his  own  peril,  and  if  he  sells 
the  property  of  another  he  must  answer  to  the  owner  for  it,  how- 
ever he  may  have  thought  himself  bound  to  sell,  and  however 
fairly  he  may  have  applied  the  proceeds  to  the  debts  of  the  dece- 
dent, without  notice  of  the  right  or  claim  of  the  owner.^ 

Disbursements  Allowed  to  a  Personal  Representative. 

§  207.  The  commissioner,  settling  the  accounts  of  a  personal 
representative,  must  allow  him  the  proper  payments  for  funeral 
expenses  and  charges  of  administration,^  all  reasonable  expenses 
incurred  in  the  performance  of  his  duties,^  a  reasonable  compensa- 
tion in  the  form  of  a  commission  or  otherwise,'^  and  the  debts  paid 
and  the  assets  of  the  estate  distributed  in  their  proper  order  and 
dignity/ 

The  funeral  expenses  and  costs  of  administration  are,  of  course, 
to  be  paid  first ;  after  that  the  claim  of  a  physician  or  druggist  as 
fixed  by  statute ; '  the  debts  and  taxes  to  the  United  States  and  the 

'  McCall  V.  Peachy' s  Adm'r,  3  Munf.  288. 

^Jones'  Ex' ore  r.  Qark  etaZs,  25  Grat.  642;  Knight  u  Yarborough,  4  Band.  566. 

^  Newsom  v.  Newsom,  1  Leigh,  86. 

*  Code,  I  2660,  as  amended  by  act  of  February  7,  1896.  Acts  1895-6,  p.  289; 
Code  W.  Va.,  Ch.  85,  I  25. 

5  Code,  ?  2695;  Code  W.  Va.,  Ch.  87,  I  17. 

«  Id.     See  also  Post,  §  216. 

'Code,  U  2660,  2661,  2662;  Code  W.  Va.,  Ch.  85,  |  26. 

*  Code,  I  2660,  as  amended  by  act  of  February  7,  1896,  Acts  1895-6,  p.  289. 
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State,  and  then  the  proper  debts,  and,  finally,  the  balance  of  the 
estate  is  to  be  divided  between  the  legatees  or  distributees.' 

The  funeral  expenses  must  be  such  as  are  reasonable  and  proper 
to  a  decent  burial,^  and  such  as  are  suitable  to  the  degree  and  cir- 
cumstances of  the  deceased.^  Under  the  English  rule  a  certain 
sum  was  fixed,  beyond  which  funeral  charges  would  not  be  allowed  ;* 
but  there  is  no  such  prescription  in  our  practice,  the  amount  being 
confined  to  such  sums  as,  under  all  the  circumstances,  are  necessary 
and  proper,  and  to  the  payment  of  such  items  as  strictly  belong  to 
the  burial  of  the  deceased. 

The  allowance  of  reasonable  expenses  includes  reasonable  fees' 
paid  to  counsel,'  and  this,  too,  by  long  custom,  when  the  pro- 
fessional services  were  rendered  by  and  the  fees  claimed  by  the 
administrator  himself,  being  a  lawyer ;  ^  the  necessary  hire  of 
clerks,  porters,  etc.,  rents,  postage  and  travelling  expenses ;  com- 
missions to  agents  for  collecting  money  where  the  employment  of 

'  Ximmo's  Ex' or  v.  Commonwealth,  4  H.  &  M.  57.  See  Anderson  v.  Piercy, 
20  W.  Va.  282.  The  cost  of  a  tombstone  is  allowed  if  the  cost  is  not  dispropor- 
tionate to  the  value  of  the  estate.  Bendall  v.  Bendall,  24  AIsl.  295;  60  Am.  Dec, 
note,  p.  477. 

'  Patterson  v.  Patterson,  59  X.  Y.  574;  17  Am.  E.  384. 

3  See  Fitzhugh's  Ex' or  v.  Fitzhugh,  11  Grat.  303. 

*  Lomax  on  Executors,  Vol.  1,  p.  596. 
^  Lindsey  r.  Howerton,  2  H.  &  M.  9. 

*  Matthews  on  Commissioners,  99  ;  Contra,  Daniel's  Chy.  Pr.,  ^'ol.  2,  p.  1432. 
See  also  WiUard  v.  Bassett,  27  111.  37;  79  Am.  Dec.  393;  note,  p.  394.  The  cus- 
tom which  has  prevailed  in  Virginia  of  allowing  a  fiduciary  to  employ  himself  as 
attorney,  to  fix  his  own  compensation,  and  to  pay  himself  out  of  the  estate,  is  un- 
qualifiedly bad,  and  if  not  now  possible  to  be  abolished  by  decision  of  the  highest 
court,  should  be  abolished  by  act  of  the  legislature.  Such  a  double  relation  is  im- 
natural  and  unfiduciary-like.  The  exercise  of  this  power  by  an  honest  fiduciary 
has,  no  doubt,  sometimes  saved  large  sums  to  estates,  but  the  temptation  to  plunder 
an  estate  is  too  great  and  humanity  far  too  weak  in  the  greater  number  of  cases  to 
justify  the  continuance  of  this  dangerous  rule.  Compensation  for  personal  services, 
beyond  the  commission,  is  not  generally  allowed  to  fiduciaries.  Mayer  v.  Gal- 
lanchat,  6  Kich.  Eq.  (S.  C. )  2;  Morris  v.  Morris,  1  Jones'  Eq.  (K.  C.)  326; 
Hough  r.  Harvey,  71  111.  72;  Gamble  v.  Gibson's  Ex' or,  59  Mo.  585;  Leaguer. 
Brennan,  86  Tenn.  634;  Taylor  v.  Wright,  Adm'r,  93  Ind.  121;  Paiker  v.  Grant, 
91  N.  C.  338;  Kenick  v.  Eenick,  92  Ky.  335;  ColUer,  Ex' or,  v.  Munn,  41  N.  Y. 
143;  In  re  AUen,  96  N.  Y.  331;  2  Lomax  on  Executors,  top  p.  539. 
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one  for  that  puqjo.se  i.s  neces.sary ; '  the  amount  paid  for  taxes  on 
the  property  of  the  deeea,sed  ;  ^  sums  expended  for  improvements, 
which  are  obviously  for  the  benefit  of  the  estate ;  ^  the  expenses  of 
vd\it~ ;  *  money  paid  for  tlje  purchase  of  land  Ixjught  in  to  save  a 
•J'.ht ; ''  and  the  hire  of  ser\'ants  rendered  necessary  for  the  use.-; 
and  purpDsi-s  of  the  estate."  But  the  executor  must  not  be  allowed 
extravagant  and  un.'^uitable  expenditures/  regard  being  had  in 
every  instance  to  the  circumstaiK^es  and  nece.-.sities  of  the  case. 

The  personal  repr(;sentativcs  will  be  allowed  for  the  payment  of 
ju.'it  debts  in  the  ord(;i'  of  their  priorities  and  for  the  distribution 
of  thi'  e-^htte  as  the  statute  pro\ides  for  it.*  This  includes  debts 
(hie  to  hinjself  and  others,  wliethei'  they  reside  in  the  State  of  the 
adniini.strator  or  clsiiwhere,'"  Init  it  does  not  include  a  debt  which 
is,  on  its  face.  Illegal,"  or  the  recovery  of  wiiich  could  be  prevented 
by  reason  of  illegality  of  consideration,  lapse  of  time  or  otherwise, 
the  personal  rej)res(ntative  knowing  thc'  fiiets  by  which  the  same 
could  be  jircvented.'^  Hence  an  executor  has  been  refused  allow- 
ance for  a  debt  due  U)  himself,  which  was  liarred  by  the  statute  of 
limitations  ;  '^  for  the  payment  of  a  demand  for  nursing  his  father- 
in-law  (the  decedent)  in  his  last  illness,  no  promise  of  remunera- 
tion being  proved,  ami  the  relationship  precluding  the  jjresumption 

'  Hipkins  V.  Bernard,  4  Munf.  83;  Carter  v.  Cutting,  5  Munf.  223;  MinorN  In- 
stitutes, Vol.  4,  Pt.  2,  p.  1230. 

''  Niiiimo'H  Ex'ors  v.  (jommonwealth,  4  H.  &  M.  ■'J7. 

'Jackson's  Heirs  r.  Jackson's  Adm'r,  &c.,  1  Orat.  143. 

*  Matthews  on  Commissioners,  99. 

■'  Powell  V.  Stratton  el  ah,.  11  Grat.  792. 

''■Loma.x'H  Digest,  Vol.  1,  p.  610.     See  also  Id.,  Vol.  2,  jip.  538  to  542. 

'  Lomax  on  Executors,  Vol.  2.  p.  486. 

8  Pml,  I  217. 

•Minor's  Institutes,  Vol.  4,  Pt.  a,  p.  12.30.    An  administrator  who  applies  assets 
to  the  payment  of  his  own  debt  is  guilty  of  a  deuaelavit,  and  one  who  concerts  with 
him  is  also  responsible.     Callaway  v.  Price,  32  Grat.  3. 
i»Tylor  V.  Thompson,  44  Tex.  497;  23  Am.  K.  600. 
"  Minor's  Institutes,  Vol  4,  Pt.  2,  p.  1230. 
'■■'  Code,  i  2676;  Code  W.  Va.,  Ch.  87,  ?  5. 
"Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1231. 
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that  would  ordinarily  arise  from  the  performace  of  the  services ; ' 
for  paying  a  debt  of  an  inferior  in  preference  to  one  of  superior 
dignity,  and  for  paying  to  any  creditor  of  a  particular  class  more 
than  his  just  share,  where  the  assets  are  insufficient  to  pay  the 
debts  in  full. 

Liability  of  Joint  Executors  and  Adminidrators,  &c. 

§  208.  The  rules  governing  the  liability  of  executors  or  any 
other  trustees  for  the  acts  of  those  jointly  associated  with  them, 
rest  upon  the  general  principle,  that  each  fiduciary  is  answerable 
only  for  the  loss  or  wrong  which  has  been  occasioned  by  his  own 
default ;  but  this  default  may  be  active,  as  where  he  directly  par- 
ticipates in  the  wrongful  deed,  or  passive  where  he  sits  by  and 
permits  another  to  do  what  it  is  in  his  power,  and  hence  is  his 
duty  to  prevent.^  The  general  rule,  however,  is  that  a  co-executor 
or  co-trustee  is  not  liable  for  receipts,  or  for  their  misapplication 
by  one  associated  with  him.^ 

But  while  co-executors,  co-trustees,  or  co-guardians  may,  as  is 
sometimes  held,  by  express  agreement  or  tacit  understanding,  per- 
mit the  whole  management  of  the  estate  to  go  into  the  hands  of 
one  of  them,  and  so  long  as  they  act  in  good  faith  be  not  liable 
for  Ills  doings,  yet  if  the  one  suffering  the  estate  thus  to  be  man- 
aged does  any  act  which  impairs  his  control  over  the  fund  or  tends 

'  Williams  v.  Stonestreet,  3  Band.  559.  But  there  can  be  no  fixed  rule  upon  this 
subject  governing  all  cases  alike.  In  the  absence  of  direct  proof  of  -any  express 
contract,  the  question  always  is,  can  it  be  reasonably  inferred  that  pecuniary  com- 
pensation was  in  the  view  of  the  parties  at  the  time  the  services  were  rendered 
and  that  depends  upon  all  the  circumstances  of  the  case,  the  relation  of  the  parties 
being  one.  Harshberger  v.  Alger,  31  Va.  52;  King  v.  Malone,  Id.  170;  Hawser 
'V.  King,  70  Va.  737. 

■^  Sutherland  v.  Brush,  7  Johns.  Chy.  E.  17;  Johnston  v.  Corlett,  11  Paige,  265; 
Jones'  Appeal,  8  Watts  &  Sergt.  143;  42  Am.  Dec.  282;  note,  p.  288  to  293; 
Caskie's  Ex' or  v.  Harrison,  76  Va.  85;  Cameron  v.  The  Justices,  1  Qa.  36;  44 
Am.  Dec.  636;  Yates  v.  Whetstone,  8  S.  C.  244;  28  Am.  E.  284;  McCormick  v. 
Wright,  79  Va.  524;  Lovet  i>.  Thomas,  81  Va.  245. 

'  Leading  Cases  in  Equity,  Vol.  2,  Pt.  2,  p.  1771.  .Their  relations  inttr  ae  are 
fiduciary,  and  they  are  liable  to  each  other  as  trustees.    Huff  ti.  Thrash  75  Va,  546. 
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to  place  it  in  the  sole  power  and  disposition  of  his  associate,  he 
will  undoubtedly  render  himself  liable  for  his  default/ 

It  is  by  no  means  universally  held,  however,  that  one  of  two 
acting  jointly  in  a  fiduciary  capacity  may,  by  express  agreement, 
consent  that  the  other  shall  receive  and  disburse  the  assets  of  the 
estate  and  escape  responsibility  for  his  actions,  for  it  is  considered 
that  such  an  agreement  is  an  active  participation  in  the  misfeasance 
that  may  result,  as  much  as  where  one  executor  unnecessarily  pays 
over  money  to  another.^ 

It  is  held  that  an  executor  who  receives  money  and  pays  it  over 
to  his  co-executor,  unless  he  does  so  in  the  necessary  discharge  of 
his  duty,  is  liable,  if  the  money  is  embezzled  or  lost.'  And  the 
same  rule  applies  if  co-trustees  unite  in  receipts  for  money  derived 
from  sales  ^  made  by  them  jointly,  or  derived  from  any  other 
source  when  the  money  comes  into  the  hands  of  one  only,  unless 
the  other  does  this  in  the  necessary  discharge  of  his  duty.'^  As  to 
the  receipts  from  sales,  however,  the  distinction  is  made  that  a 
joint  sale,  in  the  absence  of  negligence,  misfeasance,  etc.,  imposes 
no  liability  unless  the  money  therefor  is  actually  received  by  both 
trustees.^ 

Permitting  a  misfeasance  or  misuse  of  the  property  of  the  estate, 
with  knowledge  thereof,  and  without  effort  to  prevent  it,  or  to  com- 
pel a  restoration  of  the  property  or  effects,  when  they  have  been 
misappropriated,  will  impose  a  liability  upon  the  executor,  who 
thus  passively  participates  in  the  wrong.'' 

When  the  executors  give  joint  bonds  the  liability  will  always  be 

'  Mumford  v.  Murray,  6  Johns.  Chy.  E.  7;  Leading  Cas.  in  Eq.,  Vol.  2,  Pt.  2, 
pp.  1791,  1792. 

'Lomax  on  Executors,  Vol.  2,  p.  491;  Matthews  on  Commissioners,  p.  91. 

'Leading  Cas.  in  Eq.,  Vol.  2,  Pt.  2,  pp.  1779,  1781,  1794. 

*ld.,  p.  1794;  Lomax  on  Executors,  Vol.  2,  p.  492. 

s  Leading  Cas.  in  Eq.,  Vol.  2,  Pt.  2,  p.  1774. 

« Id.,  p.  1800;  Miller  v.  Holcombe's  Ex' or  et  ah,  9  Grat.  665;  Boyd's  Ex'or  !■. 
Boyd's  Heirs,  3  Grat.  113;  Lomax  on  Ex'ors,  Vol.  2,  p.  496. 

'  Clark  V.  Clark,  8  Paige,  153. 
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joint,  for  the  very  terms  of  the  obligation  are,  that  every  executor 
thereby  becomes  bound  not  only  that  he  will  himself,  but  that  his 
associate  also  shall  faithfully  perform  his  duties.^ 

Liability  for  Losses  by  Depreciated  Currency? 

§  209.  The  question  of  the  liability  of  a  fiduciary,  for  losses 
sustained  by  the  depreciation  of  currency  in  his  hands,  rests  upon 
the  same  principles  that  govern  his  responsibility  for  any  other 
loss,  that  is,  good  faith,  prudence,  diligence,  and  the  exercise  of  a 
reasonable  discretion.^  A  fiduciary  cannot  be  held  responsible  for 
that  which  he  cannot  prevent,  and  he  must  pursue  with  trust  funds 
the  course,  and  commit  them  to  the  custody  which  prudent  busi- 
ness men  usually  do  with  their  own  money.  Hence,  if  he  cannot 
pay  out  the  money  to  creditors,  legatees  or  distributees,  or  safely 
lend  it  on  good  security,  he  may  deposit  it  in  solvent  hands,  or  such 
as  are  generally  so  considered,  and  if  he  keep  it  there  by  itself, 

'  Leading  Cas.  in  Eq.,  A'ol.  2,  Pt.  2,  p.  1797;  Clark  v.  State,  6  Gill.  &  John.  288; 
26  Am.  Dec.  576.  See  also  Brottonti.  Bateman,  22  Am.  Dec.  732,  and  note;  Boyd's 
Ex'ors  V.  Boyd's  Heins,  3  Grat.  113;  Caskie's  Ex'ors  t'.  Harrison,  Vol.  7  Va.  Law 
Journal,  p.  242;  Hooper  v.  Hooper,  29  W.  Va.  276;  Yates  v.  Wilson,  86  Va.  628. 

'  It  was  provided  by  statute  (Acts  1877-8,  p.  221 )  that  "  No  suit,  motion,  or  other 
action  or  proceeding  shall  be  instituted  or  prosecuted  against  any  executor,  admin- 
istrator, committee  of  an  insane  or  other  person,  curator,  guardian,  or  other  fidu- 
ciary, for  the  recovery  of  money  or  damages  on  account  of  money  collected  or 
received  by  him  as  such  fiduciary  during  the  late  war,  and  which  the  said  fiduciary 
'shall  have  collected  or  received  in  good  faith  in  Confederate  money,  and  shall  have 
bonded  under  the  laws  of  the  State  or  Confederacy,  or  shall  have  paid  over  to  an 
escheator  or  confiscating  agent  or  officer  of  the  State  or  Confederacy,  or  shall  have 
otherwise  disposed  of  under  the  laws  of  the  State  or  Confederacy,  whereby  the  same 
has  been  lost,  unless  such  suit,  action  or  proceeding  be  instituted  or  commenced 
within  three  years  from  the  passage  of  this  act,  or  within  three  years  after  any 
minor  becomes  of  age,  insane  person  becomes  compos  mentis;  or,  in  case  of  a  married 
woman,  the  coverture  ceases."  Substantially  the  same  limitation  is  now  embraced 
in  §  2921  of  tlie  Code,  except  that  the  limitation  in  the  case  of  an  infant,  married 
woman,  etc.,  is  "within  three  years  after  this  Code  takes  effect  and  not  after,"  so 
that  all  such  actions  have  been  barred  since  May  1,  1891. 

'Cooper  V.  Cooper,  77  Va.  203;  Wayland  v.  Crank,  79  Va.  602;  Le  Grand's 
Adm'r  v.  Fitch,  Id.  635.  The  subject  is  quite  fully  discussed  in  Barton  v.  Eidge- 
way,  92  Va.  162. 
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although  it  be  deposited  in  his  own  name/  unmixed  with  his  own 
money,  and  ear-marked  as  to  the  manner  of  its  deposit,  so  that  the 
sum  (though  of  course  not  the  very  dollars)  may  be  identified  and 
known  to  have  there  remained  so  long  as  the  necessity  for  keeping 
it  existed,  and  so  long  as  he  thus  acts  in  good  faith  and  with 
reasonable  prudence  in  informing  himself  of  the  condition  of  the 
bank  as  to  solvency,  if  the  money  perish,  the  loss  not  being  his 
fault,  will  not  be  permitted  to  be  his  personal  misfortune.  If, 
however,  he  mixes  the  money  with  his  own,  uses  it  as  such,  and 
draws  out  and  deposits  sums  upon  a  common  account,  and  loss 
occurs,  he  will  not  be  allowed  to  throw  it  upon  the  estate,  but 
must  assume  it  himself,  and  make  good  to  the  estate  the  fund  Avhich 
he  has  thus  taken  the  hazard  of  keeping.^ 

These  are  the  general  principles  governing  questions  of  liability 
for  money  received  by  fiduciaries,  and  which,  after  being  deposited, 
becomes  depreciated,  or  is  lo^t  before  it  can  be  or  is  disbursed. 
There  are  very  many  questions,  however,  afiecting  fiduciaries  and 
their  liability  for  the  receipt  of  Confederate  currency,  growing  out 
of  the  civil  war,  and  of  which  some  notice  must  be  taken  here.' 

The  decisions  upon  these  questions  have  not  been  uniform  in  the 
State  and  Federal  courts,  although  upon  a  review  of  all  the  cases, 
general  rules  may  be  sufficiently  well  established  to  relieve  the 
subject  of  many  difficulties. 

The  iiiere  receipt  of  Confederate  notes,  it  is  declared,^  has  not 
been  considered  sufficient  evidence  of  negligence  to  surcharge  the 

^  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1243;  Leake's  Ex'rs  el  al  v.  Leake  el  ats, 
75  Va.  792. 

'  Vaiden  el  als  v.  Stubblefield' s  Ex' or,  28  Grat.  162;  Asberry's  Adm'r  v.  Asberry's 
Adm'r  et  als,  33  Grat.  463;  Hannan  r.  Davis,  21  Grat.  194;  Pidgeon  r.  Williams' 
Adm'rs,  Id.  251;  Leading  Cas.  in  Eq.,  Vol.  2,  Pt.  2,  p.  1805.  Money  deposited  in 
bank  to  individual  credit  and  fiduciary  held  liable  for  loss.  WUliams  r.  Williams, 
55  Wis.  300;  42  Am.  K.  708.  But  under  the  circumstances  of  that  case  the  con- 
trary was  held  in  Parsley's  Adm'r  v.  Martin,  77  Va.  376.  The  subject  is  reviewed 
at  length  and  the  cases  cited  in  Barton's  Ex' or  v.  Bidgeway,  92  Va.  162. 

'  Although  all  actions  for  this  cause  are  now  barred  by  the  statute.    Code,  ^  2921. 

*Leaduig  Cas.  in  Eq.,Vol.  2,  Pt.  2,  p.  1804. 
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trustee  or  executor ;  and  the  supreme  court  has  held '  that  such 
notes  can  in  no  proper  sense  be  treated  as  commodities  merely. 

When  the  question  of  the  extent  of  an  executor's  liability  for 
the  receipt  of  a  rapidly  depreciating  currency  during  the  American 
revolution,  taken  by  him  under  circumstances  that  seemed  to  justify 
it,  was  raised,  it  was  held  ^  that  upon  general  principles  he  would 
not  be  charged  with  it  as  of  its  value  on  the  day  on  which  it  was 
received.  This  seems  to  furnish  the  proper  rule  to  apply  to  re- 
ceipt of  Confederate  currency,^  but  the  question  of  liability  has 
more  frequently  arisen  where  the  money  after  being  received  has 
been  retained  and  perished  altogether,  or  has  been  invested  in 
securities  which  have  shared  the  same  fate. 

The  general  rule  has  been  declared  to  be  that  the  I'eceipt  of 
Confederate  money  at  all  could  only  be  justified  under  the  follow- 
ing circumstances  :  where  ample  and  unlimited  authority  has  been 
conferred  by  the  will,  and  the  fiduciary  acts  in  good  faith  and  with 
reasonable  prudence  and  caution  ;  where  the  necessities  of  the  es- 
tate require  it ;  where  it  can  be  used  without  loss  to  pay  debts  due 
from  the  estate ;  where  the  legatees  or  distributees,  to  whom  it  is 
payable,  consent  to  receive  it  without  disadvantage  to  the  estate ; 
and  where  the  security  is  so  doubtful  that  it  is  better  to  take  the 
depreciated  currency  than  the  risk  of  total  loss.'' 

The  consent  referred  to  must  have  been  given  at  the  time,  or 
afterwards,  by  the  party  who  would  be  entitled  to  complain  of  the 
acts  of  the  fiduciary,  and  it  was  held  ^  that  a  valid  payment  could 

1  Bissell  V.  Heyward,  96  U.  S.  587. 

'  Granben-ys  Ex' or  v.  Granberry,  1  Wash.  248. 

'  Moses  et  al  v.-  Hart's  Adm'r,  25  Grat.  795. 

*  Minor's  Inst.,  Yol.  4,  Pt.  2,  p.  1242,  and  cases  cited.  See  also  Patteson  et  alt 
u.  Bondurant's  Ex' ors  et  ak,  20  Grat.  94;  Carters.  Dulaney  el  nix,  Id.  192;  Siren 
c.  Kuleman's  Ex' or  et  ah,  32  Grat.  215;  Lingle  e«  afe  f.  Cook's  Adm'r,  Id.  262; 
Moss  and  Wife  v.  Moorman's  Adm'r  et  ais,  24  Grat.  97;  Williams'  Adm'r  v. 
Skinker  and  Wife,  25  Grat.  507;  Hannah's  Adm'r  d.  Boyd  and  Wife  et  als,  Id. 
692;  Douglass  v.  Stephenson's  Ex' or  el  ah,  75  Va.  747.  See  Waller's  Adm'r  v. 
Catlett's  Ex' or,  83  Va.  200;  Glascovv  v.  Lipse,  117  U.  S.  R.  327;  Washington  v. 
Opie,  145  U.  S.  E.  214.  ^  -Ward  v.  Smith,  7  Wall.  451. 
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not  be  made  to  an  agent  in  the  Confederate  States  during  the  civil 
war  in  anything  but  lawful  currency  of  the  United  States,  or  bank 
notes  of  the  current  value  of  their  faces,  without  the  consent  of 
the  creditor,  he  residing  within  the  Federal  lines  and  jurisdiction. 
And  while  the  fiduciary  who  improperly  receives  payment  of  debts 
in  an  illegal  or  depreciated  currency  will  be  held  responsible  for 
the  debt,  the  debtor  who  paid  it,  if  a  party  to  the  devastavit,  will 
sometimes  be  held  primarily  bound  where  he  acted  in  bad  faith," 
the  presumption  of  good  faith  being  in  his  favor,^  or  in  ordinary 
cases  upon  the  rules  holding  the  participant  in  a  devastavit '  di- 
rectly responsible  for  it,  both  the  trustee  and  the  debtor  or  pur- 
chaser of  land  from  one  improperly  selling  it  for  a  depreciated 
currency  will  be  held  directly  responsible.* 

When  an  executor  properly  sells  in  a  depreciated  currency,  he 
may  of  course  without  personal  liability  receive  the  money,''  and 
such  a  sale  has  been  held  to  be  proper  when  it  was  made  under 
the  explicit  direction  of  a  will  or  by  a  decree  of  a  competent  court,^ 
and  purchasers  at  such  sales  acting  in  good  faith  in  making  and 
completing  their  purchases,  acquire  good  title  to  the  land  purchased 
by  them ; '  and  this  although  the  personal  representative  acted 
unfairly  and  dishonestly  in  making  a  sale  which  fairly  and  hon- 
estly would  be  within  the  scope  of  his  power  and  duty.^ 

As  we  have  seen,  the  personal  representative  is  bound  to  keep 
safely  the  money  in  his  hands  which  he  cannot  distribute,  and  for 

'  Patteson  et  als  v.  Bondurant'  s  Ex'  ors  et  ah,  30  Grat.  94. 

^  Tosh  V.  Kobertson,  27  Grat.  278;  Patteson  u.  Bondurant' s  Ex' ors  el  als,  30 
Grat.  101. 

^  Asberry'  s  Adm'  r  v.  Asberry'  s  Adm'  r  el  als,  33  Grat.  463. 

♦Pinckard  v.  Woods,  8  Grat.  140;  Cocke  el  al  v.  Minor  cl  als,  25  Grat.  246; 
Jones'  Ex' or  v.  Clarke,  Id.  642;  Tosh  v.  Kobertson,  27  Grat.  270;  Patteson  et  ah 
V.  Bondurant's  Ex' or  el  als,  30  Grat.  94;  Horn  v.  Lockhart,  17  Wall.  570;  Fretz 
V.  Stover,  22  Id.  198;  McBurney  v.  Carson,  99  U.  S.  567. 

5  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1242. 

"Staples  et  ah  v.  Staples  et  ah,  24  Grat.  225;  Mills  >:.  Mills,  28  Grat.  476. 

'  Staples  el  ah  v.  Staples  el  ah,  24  Grat.  225. 

*  Lingle  el  ah  v.  Cook's  Adm'r,  32  Grat.  263;  Ferguson  el  al  r.  Epes'  Ex' or,  77 
Va.  499;  Fultz  v.  Brightwell,  Id.  742;  Sharpe's  Ex' or  v.  Kockwood,  78  Va.  24. 
4 
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tliis  purpose  he  may  make  investmente,  ^viiich,  if  judicious  and 
protected  by  security  deemed  sufficient  at  the  time,  will  not  im- 
pose liability  upon  him  if  loss  subsequently  occurs.  But  he  is  not 
compelled  to  rely  upon  his  own  discretion  in  the  matter  of  making 
investments,  since  he  always  has  the  right  by  a  proceeding  in 
chancery  to  ask  the  sanction  of  the  court,  and  whatever  he  does 
under  decrees  obtained  properly  and  in  good  faith,  will  free  him 
wholly  from  responsibility.'  Since,  however,  this  application  to 
the  courts  could  only  be  made  in  term,  and  the  exigencies  of  the 
occasion,  during  the  war  between  the  States,  often  required  im- 
mediate action  if  the  fiduciary  would  save  himself  from  probable 
loss,  because  of  continuing  to  hold  the  Confederate  currency,  the 
legislature  ^  of  the  government  of  Virginia,  which  adhered  to  the 
Confederate  States,  allowed  an  application  for  leave  to  make  in- 
vestments in  Confederate,  in  State  of  Virginia,  and  other  bonds, 
to  be  made  to  the  judge  of  a  circuit  court  in  vacation,  under  cer- 
tain circumstances  and  upon  certain  conditions,  which  b}'  the  de- 
cided cases  liave  been  construed  to  be  as  follows  :  The  money  must 

>  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  1240. 

^  Acts  of  Eichmond  legislature,  1862-3,  p.  81:  "^Vl^enever  any  guardian,  ex- 
ecutor, committee,  or  other  fiduciary  or  trustee,  may  have  in  his  hands,  money  re- 
ceived in  the  due  exercise  of  his  trust,  belonging  to  the  estate  or  trust  fund  held 
hy  him  as  fiduciary  or  trustee,  which  moneys  any  such  fiduciary  or  trustee  may, 
from  the  nature  of  his  trust,  or  from  any  cause  whatever,  be  unable  to  pay  over  to 
the  cestui  que  trust  or  parties  entitled  thereto,  it  shall  be  lawful  for  such  fiduciary 
or  trustee  to  apply  by  motion  or  petition,  to  any  judge  of  a  circuit  court  in  vaca- 
tion, for  leave  to  invest  the  whole  or  any  part  of  such  moneys  in  the  interest- 
bearing  bonds  or  certificates  of  the  Confederate  States,  or  of  the  State  of  V'ii-ginia, 
or  any  other  sufficient  bonds  or  securities  of  or  within  the  said  state;  and  the  said 
judge  may,  in  his  discretion,  grant  such  leave  '■  *  '''  and  whenever  such  in- 
vestment shall  be  made,  such  fiduciary  or  trustee  shall  be  released  from  responsi- 
bility for  the  moneys  thus  invested;  but  it  shall  be  his  duty  to  preserve  the  bonds 
thus  taken,  and  to  exercise  due  diligence  in  collecting  the  interest  accruing  thereon, 
and  in  making  a  proper  application  thereof;  provided  that  nothing  herein  con- 
tained shall  authorize  said  fiduciary  to  change  the  character  of  an  existing  mvest- 
ment  made  under  the  provisions  of  this  law,  until  authorized  by  a  decree  of  the 
circuit  court  of  competent  jurisdiction;  and  provided  further  that  the  provisions 
of  the  foregoing  section  shall  not  be  so  construed  as  to  interfere  with  the  powers 
now  exercised  by  courts  of  chancery  over  the  subject." 
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have  been  in  the  hands  of  the  fiduciary ;  it  must  have  been  re- 
ceived in  the  due  exercise  of  his  trust ;  for  some  cause  he  must 
have  been  unable  to  pay  it  over  to  the  parties  entitled ;  and  if 
these  conditions  did  not  all  exist  the  order  of  the  judge  was  held 
to  be  null,  and  the  fiduciary  responsible  for  the  money.' 

It  has  been  held,  however,  by  the  supreme  court  of  the  United 
States  ^  that  an  investment  in  the  bonds  of  the  Confederacy,  made 
by  authority  of  a  court  of  one  of  the  States  forming  the  Confed- 
erate States,  and  under  an  act  of  its  legislature,  would  not  excuse 
the  fiduciary  from  responsibility,  for,  said  that  court,  "  The  bonds 
of  the  Confederate  States  were  issued  for  the  avowed  purpose  of 
raising  funds  to  prosecute  the  war  then  waged  by  them  against  the 
United  States.  The  investment  was,  therefore,  a  direct  contribu- 
tion to  the  resources  of  the  Confederate  government ;  it  was  an 
act  giving  aid  and  comfort  to  the  enemies  of  the  United  States ; 
and  the  invalidity  of  any  transaction  of  that  kind,  from  whatever 
source  originating,  ought  not  to  be  a  debatable  matter  in  the 
courts  of  the  United  States.  No  legislature  of  Alabama,  no  act 
of  its  convention,  no  judgment  of  its  tribunals,  and  no  decree  of 
the  Confederate  government,  could  make  such  a  transaction  law- 
ful. We  admit  that  the  acts  of  the  several  States  in  their  indi- 
vidual capacities,  and  of  their  different  departments  of  government, 
executive,  judicial  and  legislative,  during  the  war,  so  far  as  they 
did  not  impair,  or  tend  to  impair,  the  supremacy  of  the  national 
authority,  or  the  just  rights  of  citizens  under  the  Constitution,  are, 
in  general,  to  be  treated  as  valid  and  binding.  The  existence  of  a 
state  of  insurrection  and  war  did  not  loosen  the  bonds  of  society 
or  do  away  with  civil  government  or, the  regular  administration  of 
the  laws.    Order  was  to  be  preserved,  police  regulations  maintained, 

'Campbell's  Ex' ors  v.  Campbell's  Ex'ors,  22  Grat.   684;   Crickard's  Ex' or  v.- 
Crickard's  Legatees,  25  Grat.  410;  Kirby  v.  Goodykoontz,  26  Grat.  302;  Carter  v. 
Dulaney  et  cds,  30  Grat.  192.    See  also  Ferguson  v.  Epes'  Ex' or,  77  Va.  499;  Sharps 
V.  Kockwood,  78  Va.  24. 

2  Home  V.  Lockhart,  17  Wall.  580;  McBurney  v.  Cai-son,  99  U.  S.  R.  571    For 
the  rule  in  the  States  generally,  see  Leading  Gas.  in  Eq.,  Vol.  2,  Pt.  2,  p.  1804. 
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crime  prosecuted,  property  protected,  contracts  enforced,  marriages 
celebrated,  estates  settled,  and  the  transfer  and  descent  of  property 
regulated  precisely  as  in  time  of  peace.  No  one,  that  we  are  aware 
of,  seriously  questions  the  validity  of  judicial  or  legislative  acts  in 
the  insurrectionary  States  touching  these  and  kindred  subjects, 
where  they  were  not  hostile  in  their  purpose  or  mode  of  enforce- 
ment to  the  authority  of  the  National  government,  and  did  not 
impair  the  rights  of  citizens  under  the  Constitution.  The  validity 
of  the  actions  of  the  probate  courts  of  Alabama,  in  the  present  case, 
in  the  settlement  of  the  accounts  of  the  executor  we  do  not  ques- 
tion, except  so  far  as  it  approves  the  investment  of  the  funds  re- 
ceived by  him  in  Confederate  bonds,  and  directs  payment  to  the 
legatees  of  their  distributive  shares  in  their  hands.  Its  action,  in 
this  respect,  was  an  absolute  nullity,  and  can  afford  no  protection 
to  the  executor  in  the  courts  of  the  United  States." 

Investments  by  an  executor,  acting  in  good  faith  under  the  au- 
thority and  direction  of  a  will,  and  the  receipt  of  Confederate 
money  under  similar  authority,  or  that  of  a  competent  court,  im- 
posed no  liability  upon  him.* 

Where  also  money  was  received  by  an  executor  during  the  civil 
war,  which  belonged  to  a  citizen  of  Indiana,  and  which  was  con- 
fiscated by  the  Confederate  government,  it  was  held  that  that  gov- 
ernment in  the  exercise  of  its  belligerent  rights  had  authority  to 
confiscate  the  property  of  alien  enemies,  and  that  the  executor  was 
not  responsible  for  the  money  confiscated.^  But  the  supreme  court 
of  the  United  States  has  denied  the  power  of  the  Confederate 
States  to  confiscate  the  property  of  loyal  citizens  of  the  Union,  and 
has  held  that  a  sale  made  under  such  a  proceeding  passed  no  title,' 
and  a  payment  made  by  an  executor  under  a  decree  of  confis- 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1241-2;  Fugate  v.  Honaker's  Ex' or,  22 
Grat.  409;  Staples  et  als  v.  Staples  el  ah,  2i  Grat.  242;  Jlills  et  ok  v.  Mills'  Ex' or 
et  als,  28  Grat.  442. 

^  iSewton's  Ex'ors  v.  Bushing  et  ah,  19  Grat.  628. 

'  Knox  V.  Lee,  12  Wall.  457;  Dewing  v.  Pendicarisco,  96  U.  S.  E.  193. 
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cation  by  a  Confederate  States  court  did  not  discharge  him  from 
liability.^ 

Vouchers  Required  on  Settlements. 

§  210.  A  fiduciary  must  produce  before  the  commissioner  proof 
of  the  disbursement  of  money  by  him,  and  also  enough  to  satisfy 
him  that  the  payments  are  legal  and  right.  The  usual  form  of 
such  proof  is  the  receipt  of  the  person  to  whom  the  money  has 
been  paid,  but  in  small  matters,  such  as  postage,  payments  for 
menial  services,"  railroad  fares,'  and  the  like,  the  oath  of  the  fidu- 
ciary himself  is  accepted.* 

Enough  should  appear  on  the  receipt,  or  be  otherwise  proved,  to 
show  for  what  and  to  Avhom  the  payment  was  made,  and  that  it 
was  of  a  character  to  be  properly  allowed.  Thus  it  is  considered 
that  while  a  mere  endorsement  upon  the  evidence  of  debt  which 
was  signed  by  the  testator  is  proof  sufficient,  a  receipted  account 
in  order  to  be  admitted  as  a  proper  voucher  must  be  supported  by 
the  affidavit,  or  perhaps  merely  by  the  oath,  of  the  creditor,  or 
some  one  for  him.'^ 

The  statute ''  provides  that  such  of  the  vouchers  as  may  remain 
with  the  commissioner  at  the  time  of  the  confirmation  of  his  re- 
port, and  which  are  not  wanted  for  any  further  matter  of  inquiry 
before  him,  shall  be  returned  by  him  to  the  party  A\ho  filed  them. 
We  shall  presently^  see  that  a  report  thus  settled  upon  sufficient 
proofs  or  vouchers  will  be  taken  to  be  prima  facie  correct,  and 
that  the  burden  of  disproving  payments  that  have  been  allowed 
will  then  be  upon  the  party  seeking  to  disturb  the  report.  When 
any  charge  against  the  executor,  which  was  not  in  his  settled  ac- 

1  Williams  v.  Bruffy,  96  U.  S.  B.  176. 

^  Matthews  on  Commissioners,  95. 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1232. 

*  Id.  The  same  rules  apply  to  the  settlement  of  guardians'  accounts.  Minor' s 
Institutes,  Vol.  1,  p.  456,  and  cases  cited. 

5  Minor's  Inst,  Vol.  4,  Pt.  2,  p.  1232. 

«  Code,  ?  2698;  Code  W.  Va.,  Ch.  87,  |  21;  Chapman  v.  Shepherd's  Adm'r,  24 
Grat.  389. 

'  Post,  i  215. 
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eoimts,  L  produced  before  the  commiiiioner,  the  admmisrrattirs  of 
the  executor  may  make  explanation  thereof  or  defence  thereto  by 
their  affidavit^  and  this  will  have  the  effect  of  an  answer.' 

Hoic  Tiitere.<f  i-<-  Charged  Again-4  Fidueiar/i.^. 

§  211.  The  liability  for  the  payment  of  interest  follow-  the 
fact  of  indebtedness  for  a  principal  sum,  as  naturally  as  the  shadow 
does  the  sulistanee,  and  it  may  be  recovered  without  any  specific 
charge  or  demand  in  a  bill  in  equity.  It  rests  as  a  general  prin- 
ciple upon  the  rule  that  one  who  ha?  the  use  of  money  belonging 
ti:i  another  -  should  pav  interest  on  it ;  *  and  as  to  a  fiduciary,  the 
reasons  given  for  the  charge  are,  fird,  that  he  has  been  guilty  of 
negligence  in  omitting  to  lay  out  the  money  for  the  benefit  of  the 
estate ;  and,  second,  that  he  himself  has  made  use  of  the  money 
to  his  own  profit  and  advantage,  or  has  committed  some  other 
misfeasance.' 

The  most  important  matters  to  be  considered  in  imderstanding 
the  amount  of  interest  to  be  charged  upon  the  settlement  of  fidu- 
ciary accounts  are  :  I.  The  form  of  the  account  as  affecting  the 
amotmt  of  principal  upon  which  interest  is  to  be  charged ;  II. 
When  interest  shall  be  simple  or  compound ;  III.  Interest  upon 
money  collected,  or  which  should  have  been  collected ;  IV.  In- 
terest upon  money  which  he  has  used  for  his  own  advantage. 

I.  The  Form  of  the  Account  as  Affecting  the  Amount  of  Principal 
upon  ichich  Interest  is  to  be  Charged. — As  we  have  already  seen,  a 
balance  must  be  struck  at  the  end  of  each  year  upon  the  fiduciary 
accounts,  and  that  balance  constitutes  generally  the  principal  sum 
upon  which  interest  is  to  be  charged  for  or  against  him.     In  order 

'  Chapman's  Adm'r  r.  Shepherd's  Adm'r,  ic,  24  Grat,  37 i. 

^  When  simple  and  when  compomid  interest  charged.  Lovet  v.  Thomas'  Adm'  r, 
SI  Va,  245.  See  Pvii,  thU  section,  Dir.  2.  "War  interest  not  charged.  Brent's 
Adm'r  v.  Clevinger,  7S  Va.  12.     See  Anderson  r.  Piercv,  20  W.  Va.  2*2. 

^  Jones  V.  WilUams,  2  Call.  105. 

*Eocker.  Hart,  11  Ves.  59;  Matthews  on  Commissioners.  104:  Sharpe's  Ei'or 
t.  Eockwood,  73  Va.  25. 
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to  avoid  confunion,  iind  (o  ])rcn('rvc,  ucoiiratcly  the  intcrcHt  bearing 
fund,  the  time  ot"  tlie  year  at  which  the  balance  is  struck  having 
Ix'on  once  fixed,  rfujuld  not  aftcrwardH  be  changed.  But  the 
charg(!  of  interest  is  not  always  confined  to  tlie  balance  struck,  for 
if  larj^c  items  of  receipts  or  diHi)iirsemcnts  occur  early  or  late  in 
the  year,  int/irest  may  lie  reckoned  on  the  disbiii'sciments  from  their 
dates,  and  on  n^eeipts  a  sufficient  time  tliereafter  to  enable  the 
fiduciary  to  invest  tlu;  money.' 

"^riie  time  at  which  guardians  are  to  i)c  charged  with  int(;rest  is 
fixed  l)y  statute,'''  whiles  the  courts  have  sometimes  dc'clared  six 
months  to  be  a  reasonabif;  time  within  which  other  fidueiai'ies  may 
](e  permitted  to  make  investments  without  Jiiibility  for  intcrt'st,* 
hut-  in  some  cascB  tliree,  or  even  two,  months  lias  been  luild  to  be 
lime  enough.^ 

Wiien  the  annual  balance!  is  (i,f/(tliinl  the  ])ersonal  representativf! 
\\(',  is  only  charged  with  interest,  ther(H)n  as  is  ordinarily  done  in 
staling  a  dt^btor  ;uh1  creditor  account,  but  the  disbursements  made 
by  the  executor  in  the.  eoursi'  of  that  year  iire,  at  its  (dose,  to  be 
a[)plied  to  extinguisli  tlie  priiu^ipiil,  which  is  the  interest-bearing 
fund,  JK^Ibre  any  part  (hereof  is  applieil  to  interest,  which  is  ex- 
actly th(!  rev(!rse  of  the.  rule  of  (^ah'iilation  between  debtors  and 
(!re(lit(jrs.  If,  moreover,  tile  balaiu^e  is  in  favor  of  the  (executor 
he  is  aUowed  inl-eresi,  then^on  during  the  next  year,  just  as  the 
estate!  would  be  (!ntitled  to  it  if  the  balanc(!  was  against  him,  but 
tli(!  iiioii(!y  111!  r(!(!eives  (hiring  that  year  goes  to  pay  the  interest  due 
to  him  first,  and  aricrwiirds  to  the  reduction  of  the  principal.'* 

The  reasons  giv(!n  for  tlies(!  rules  by  Professor  Minor"  are 
"  be(!aiise,  whilst  the   payment  ol'  debt.s  due  from   the  estat(!  is  in 

■  I.drniix  (111  Kx'om,  Vol.  2,  p.  571;  Fitzgerald  d.  .Joiuw,  1  MunC.  IHO;  Burwell 

V.    AlKllilWIM,    '5    \A)\t^\i,   lili'l. 

Hddc,  !},  MOO;  (.'(.(1.1  VV.  Va.,  Oil.  82,  |  10. 
"Minor'H  liiHlitiitcH,  Vol.  -I,  1\  2,  |i.  1237. 

<Melle('kD.  French,  1  Am.  L.  ( W;,   523,  and  notes.     liarney  v.   .Saundera,   Iti 
Howard,  540. 
°  Lonia.t  on  I'jXfciitorH,  Vol.  2,  p.  568  to  575. 
"Minor's  lnstitut(!S,  Vol.  4,  I't,  2,  p.  1238. 
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progress,  he  must  of  necessity  keep  more  or  less  money  lying  idle 
by  him  in  order  to  meet  the  demands  which  may  at  any  time  be 
presented,  and  during  that  period  of  his  administration  it  is  proper 
to  deal  leniently  with  him  in  respect  to  the  payment  of  interest  on 
balances.  But  when  the  debts  are  paid,  or  there  has  been  time  to 
pay  them,  and  the  executor  or  administrator  has  only  legacies  and 
distributive  shares  to  deal  with,  the  reason  of  the  indulgence  is  at 
an  end,  and  he  is  thenceforward  treated  and  settled  with  upon  the 
footing  of  an  ordinary  debtor  and  creditor." 

Where,  therefore,  the  account  is  simply  between  the  personal 
representative  and  legatees,  the  ordinary  rule  of  calculation  between 
debtor  and  creditor  is  strictly  pursued,'  and  although  six  per  cent. 
is  the  usual  rate  of  interest  charged,  an  account  which  charged 
eight  per  cent,  in  favor  of  a  distributee  against  an  administrator, 
who  had  been  acting  fraudulently  in  a  State  under  the  laws  of 
which  ten  per  cent,  could  be  contracted  for,  the  account  was 
affirmed  by  the  supreme  court.^ 

Subject  to  several  exceptions,  tlie  rule  as  to  legacies  is  that  they 
should  bear  interest  from  one  year  after  the  testator's  death.' 

When  the  debts  have  all  been  ascertained,  and  the  time  has  come 
for  a  iinal  distribution  of  the  funds  of  the  estate,  and  a  close  of 
the  fiduciary  functions,  a  reasonable  time  should  be  allowed  for  a 
disbursement  of  the  money  to  the  creditors,  and  after  that  time 
the  balance  should  be  charged  against  the  executor  as  a  borrower, 
and  the  common  rule  of  account  between  debtor  and  creditor  should 
be  pursued ;  *  but  this,  of  course,  does  not  affect  the  liability  of 
his  sureties  for  any  default  of  which  he  may  be  guilty.^ 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1239;  Garrett  t).  Caw,  3  Leigh,  416;  Hund- 
ley V.  Snodgrass,  9  Leigh,  184;  Jackson  v.  Jackson,  1  Grat.  143. 

2  Hook  r.  Payne,  14  Wall.  252. 

^Lomax  on  Executors,  Vol.  2,  p.  268;  Lyon's  Adm'r  v.  Magaganos'  Adm'r,  7 
Grat.  377.  See  Sharpe  v.  Kockwood,  78  Va.  24;  Moorman  et  afe  v.  Crocket,  90  Va. 
185. 

*  Matthews  on  Commissioners,  p.  119;  Handley  i'.  Snodgrass,  9  Leigh,  490;  Boyd's 
Ex'ors  V.  Boyd's  Heirs,  3  Grat.  113. 

^  Asberry's  Adm'r  v.  Asberry's  Adm'r  et  als,  33  Grat.  469. 
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II.  When  Interest  should  be  Coiiipouud  or  Simple. — The  statute  ' 
declares  that  a  guardian/  or  other  person  acting  as  such,  shall  be 
charged  with  interest  on  any  balance  at  the  end  of  any  year  which 
ought  to  be  invested  or  loaned  out  within  a  reasonable  time,  and 
that  interest  shall  be  charged  on  such  balances,  and  so  on  toties 
quoties  during  the  continuance  of  the  trust ;  and  guardians  have 
authority  to  make  loans  bearing  compound  interest." 

This  statute  is  construed  to  mean  that  the  balance,  whether  of 
principal  or  interest,  or  both,  remaining  at  the  end  of  the  year, 
shall  bear  interest  when  such  balance  is  in  favor  of  the  ward,*  but 
when  the  balance  is  in  the  guardian's  favor,  compound  interest  is 
not  allowed.^  If,  however,  the  money  is  not  in  the  guardian's 
hands,  but  is  loaned  out,  he  will  only  be  charged  with  such  inter- 
est as  he  does  or  ought  to  receive,  and  when  the  guardianship  ter- 
minates, interest  will  be  charged  only  upon  the  principles  that  pre- 
vail in  settlements  between  creditors  and  debtors,  Avhich  exclude 
the  allowance  of  compound  interest." 

As  to  executors,  administrators,  and  other  trustees,  the  rule  is, 
that  neither  in  favor  of  creditors,  distributees  or  legatees,  shall  they 
be  charged  with  compound  interest,'  this  rule,  however,  being  said 
to  be  subject  to  exceptions  in  cases  of  flagrant  violations  of  trust." 

Compound  interest  will  always  be  charged  against  any  trustee 
who  has  employed  the  funds  of  the  estate  in  trade,  and  M'ill  not 
disclose  the  profits ; '  and  in  one  case '"  it  is  said  that  all  classes  of 

1  Code,  ?  2606;  Code  W.  Va.,  Ch.  82,  1 10. 
^  For  settlement  of  guardians'  accounts,  see  Post,  'i  214. 
••  Code,  U  2606,  2607;  Code  W.  Va.,  Ch.  82,  §?  10,  11. 
*  Strother  el  ah  v.  Hull  el  ah,  23  Grat,  652. 

5  Garrett  v.  Carr,  1  Rob.  211. 

6  Minor's  Institutes,  Vol.  4,  Pt.  1,  p.  455. 

'  KeUy  el  ah  v.  Love's  Adm'rs  el  ah,  20  Grat.  124;  Lomax  on  Executore,  Vol. 
2,  p.  575. 

**  Jd.,  p.  559  to  561. 

"Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1239;  Evertson  v.  Tappen,  5  Johns.  Chy. 
R.  497;  Schieffelin  v.  Stewart,  1  Johns.  Chy.  R.  620;  Crigler's  Committee  v.  Al- 
exander's Ex' or,  33  Grat.  682. 

'■"  Crigler's  Committee  v.  Alexander's  Ex' or,  33  Grat.  682. 
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trustees,  except  executors  or  administrators,  may  be  chargeable  with 
compound  interest  upon  a  mere  failure  to  invest. 

Whether  after  the  accounts  of  an  executor  are  closed,  and  a 
balance  is  ascertained  to  be  in  his  hands,  he  shall  be  charged  with 
interest  on  the  aggregate  of  principal  and  interest  thus  found  to 
be  due  by  him,  has  been  declared  to  be  a  matter  dependant  upon 
various  circumstances  and  upon  which  the  courts  have  never  laid 
down  any  fixed  general  rule  ;  but  it  was  further  said  that  the  court 
of  appeals  of  Virginia  has  not  been  favorably  inclined  to  the  charge 
of  compound  interest  against  personal  representatives  except  under 
very  peculiar  circumstances.' 

III.  Interest  upon  Money  Collected  or  which  Should  have  been 
Collected. — We  have  before  ^  observed  that  under  the  statute  any 
fiduciary,  who,  by  his  negligence  or  improper  conduct,  loses  any 
debt  or  other  money,  shall  be  charged  the  principal  of  what  is  lost, 
and  with  interest  thereon  in  like  manner  as  if  he  had  received  the 
principal ;  and  in  one  case^  which  occurred  before,  and  hence  was 
not  governed  by  the  statute,  it  was  held,  that  the  executor  was 
properly  chargeable  with  interest  on  the  debt  up  to  the  time  the 
debtor  became  insolvent,  but  not  after  that  date. 

\Mth  regard  to  the  charge  of  interest  on  money  in  the  hands  of 
an  executor  or  other  trustee,  while  the  general  rule  is  that  he  shall 
be  charged  with  interest  on  the  annual  balances,  yet  it  may  fre- 
quently be  necessary  for  him  to  keep  large  sums  in  his  hands  to 
meet  the  exigencies  of  the  estate,  as  for  instance  when  the  debts 
are  in  a  speedy  course  of  ascertainment,  or  a  suit  is  pending  for 
tliat  purpose,  or  to  determine  the  persons  among  whom  or  propor- 
tions in  which  the  money  shall  be  distributed.  In  such  cases  it 
would  be  unfair,  and  is  unusual,  to  charge  the  fiduciary  with  in- 
terest.   But  when  such  circumstances  do  not  exist,  and  the  exeeu- 

'  Chapman's  Adm'r  c.  Shepherd's  Adm'r  ei  alt,  24  Grat.  388.     See  Morris, 
Adm'r,  i-.  Morris's  Adm'r  et  als,  4  Grat.  293;  Peale  v.  Hickle  ei  ah,  9  Grat.  437. 
■'  Ante,  i  206. 
'  Chapman's  Adm'r  i:  Shepherd's  Adm'r  et  ah,  24  Grat.  377. 
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tor  keeps  money  dead  in  his  hands,  he  will  be  charged  with  interest 
and  it  will  be  no  excuse  that  he  has  not  used  the  funds,  or  has 
deposited  them  in  bank,  and  kept  a  separate  account  of  them,  for 
he  is  bound  to  make  the  money  productive  to  the  cestui  que  trusts, 
as  he  might  have  done  by  paying  debts  or  distributing  the  funds 
among  those  entitled  to  it.^ 

IV.  Interest  upon  Honey  which  he  has  Used  for  his  own  Advan- 
tage.^Every  trustee  is  bound  to  give  to  his  cestui  que  trust  the 
profits  of  the  use  which  he  has  made  of  their  money,  and,  as  we 
have  already  seen,"  if  in  such  cases  he  refuses  to  disclose  his  ac- 
counts he  will  be  charged  with  compound  interest  on  the  money 
used.  Nor  is  it  for  the  trustee  to  elect  whether  he  shall  pay  in- 
terest or  account  for  the  profits,  but  the  cestui  que  trust  has  a  right 
to  claim  either  one  or  the  other  as  he  himself  may  determine  to 
be  most  to  his  advantage.' 

Settlement  of  Trustees'  Accounts. 

§  212.  All  executors  and  other  trustees  are  bound  to  keep  clear, 
distinct  and  accurate  accounts,^  and  if  they  fail  to  do  so,  all  pre- 
sumptions are  against  them  and  all  obscurities  and  doubts  are  to 
be  taken  adversely  to  them. 

If  a  trustee  enters  his  accounts  in  his  private  books  he  is  bound 
to  produe  the  books,  although  they  contain  his  private  accounts ; 
and  even  if  he  enters  the  trust  accounts  in  the  books  of  the  firm 
of  which  he  is  a  member,  the  books  must  be  produced.''  His  ac- 
counts are  made  out  in  the  same  way  as  those  of  an  executor  or 
administrator,  and  the  general  rules  governing  the  liability  of 
other  fiduciaries  for  losses,  interest,"  retaining  funds,  depositing 

'  Lomax  on  Ex'ors,  Vol.  2,  p.  558. 
2  This  section,  Div.  2. 

'Lomax  on  Ex'ors,  Vol.  2,  p.  559;  Selleck  v.  French,  1  Am.  L.  Cas.,  p.  523; 
Story's  Eq.  Juris.,  |  465;  Pox  v.  Mackreth,  L.  Cas.  in  Eq.,  Vol.  1,  p.  225. 
*  Perry  on  Trusts,  Vol.  2,  ?  821. 
5  Perry  on  Trusts,  Vol.  2,  §  821. 
'  But  see  Crigler's  Committee  v.  Alexander's  Ex' or,  33  Grat.  682. 
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the  same,  and  for  making  investments,  control  also  in  the  cases  of 
trustees ; '  and  where  one  assumes  to  act  in  relation  to  trust  prop- 
erty without  just  authority,  however  bona  fide  may  be  his  conduct, 
he  will  be  held  responsible  for  the  capital  and  increase  to  the  same 
extent  as  if  he  had  been  de  jure  trustee." 

Settlemeid  of  Committees'  Accounts. 

§  213.  A  committee  of  a  lunatic  is  held  to  liability,  and  may 
be  compelled  to  settle  his  accounts  in  the  same  way  as  any  other 
fiduciary,  and  while  in  some  cases  he  may  be  charged  with  com- 
pound interest,  the  same  general  rules  in  this  respect  apply  to  hun 
that  prevail  in  charging  interest  against  auy  other  trustee  except  a 
guardian — that  is,  that  usually  only  simple  interest  is  to  be  charged.^ 

ycfileiiicid  of  (j aardUms'  Aocomits. 

§  2] -I.  The  discussion  of  this  subject  for  convenience  will  be 
divided  as  follows  :  I.  The  appointment  of  guardians ;  II.  The 
bonds  of  guardians ;  III.  Dealings  with  guardians ;  IV.  The 
modes  of  n impelling  guardians  to  account;  V.  The  mode  of  set- 
tling the  accounts  of  guardians  ;  VI.  Surcharging  guardians'  ac- 
counts ;  VII.  Investments  by  guardians  ;  VIII.  Powers  and  lia- 
bilities of  guardians  ;  IX.  Disbursements  by  guardians  ;  X.  Inter- 

'  Perry  on  Trusts,  Vol.  2,  §  821;  McBurney  v.  Carson,  99  IT.  S.  R.  570. 

^  Brown  et  ab  i:  Lambert's  Adin'r  et  al,  3.3  Grat.  2.56.  See  also  Harvey' s  Adm' r 
r.  Steptoe's  Adm'r  el  ah,  17  Grat.  289;  Evans  v.  Pearce  et  ats,  1,5  Grat.  513;  Van 
Eppsti.  ^'an  Deusen,  4  Paige,  64;  25  Am.  Dec.  518.  A  trustee  who,  in  good 
faith,  paid  out  money  to  discharge  a  lien  on  land,  was  held  entitled  to  retain  the 
land  as  security,  although  the  transfer  to  him  was  in  fraud  of  creditors;  and  in  general 
a  decree  setting  aside  a  fraudulent  conveyance  may  provide  for  the  indemnity  of  an 
innocent  person  who  has  paid  an  incumbrance  in  good  faith.  McMeekins  v.  Ed- 
monds et  al,  1  Hill's  Cas.  288;  26  Am.  Dec.  203.  Of  the  liabilities  of  joint  trustees, 
see  Deaderick  v.  CantreU,  10  Georgia,  263;  31  Am.  Dec.  576;  Ante,  'i  208.  For 
the  principles  upon  which  trustees  are  held  liable  for  investments  made  by  them,' 
and  how  far  they  may  deal  with  their  cestui  que  trusts,  see  Cogbill  v.  Boyd,  77  Va. 
450;  Id.,  79  Va.  1;  Burwell  v.  Burwell,  78  Va.  581. 

'  Crigler'  s  Committee  v.  Alexander' s  Ex'  or,  33  Grat.  682.  See  Davidson  v.  Pope, 
82  Va.  747.    As  to  a  defado  guardian,  see  Martin's  Adm'r  v.  Fielder,  82  Va.  455. 
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est  charged  in  guardians'  accounts  ;  XI.  Termination  of  guardian- 
ships ;  XII.  Decrees  against  guardians. 

I.  The  Appointment  of  Guardiam. — The  statute '  provides  that 
a  father,^  or  the  mother  if  there  be  no  father  living,  or  if  the 
father  has  not  appointed  a  guardian  by  his  will,  may  by  mil  ap- 
point a  guardian  for  his  legitimate '  child,  born,  or  to  be  born,  and 
to  continue  as  such  for  so  long  a  time  during  infancy  as  the  will  may 
direct.  Unless  a  guardian  is  so  appointed,  the  circuit,  county  or 
corporation  court  of  any  county  or  corporation  in  Virginia,  in 
which  any  minor  resides,  or  if  he  be  non-resident  of  the  State 
in  which  he  has  any  estate,  may  appoint  a  guardian  for  him. 

When  the  infant  is  under  fourteen  years  of  age  the  court  selects 
the  guardian,  but  if  he  is  over  that  age  he  may,  in  the  presence  of 
the  court,  or  in  writing,  acknowledged  before  a  justice  of  the  peace, 
nominate  his  own  guardian,  who,  if  approved  by  the  court,  shall 
be  appointed  accordingly.  If,  however,  the  minor  be  non-resident, 
or,  if  after  being  summoned  by  the  court  he  shall  neglect  to  nomi- 
nate a  suitable  person,  the  court  may  nominate  and  appoint  a 
guardian  in  the  same  manner  as  if  the  minor  was  under  the  age  of 
fourteen  years,  and  when  the  powers  of  a  guardian  are  revoked  or 
annulled  the  court  may  appoint  a  new  one.^ 

Where  the  appointment  is  made  by  a  county  court,  any  person 
who  thinks  himself  aggrieved  thereby,  may,  during  the  term  at 
which  the  order  is  made,  appeal  therefrom  of  right,  on  giving  bond 
as  provided  by  statute." 

While  there  is  no  guardian,  or  until  he  shall  have  given  bond, 
the  court  may,  from  time  to  time,  appoint  a  curator,  who  shall  give 

iCode,  ?  2597,  as  amended  by  act  of  February  16,  1892,  Acts  1891-92,  p.  431; 
CodeW.  Va.,  Ch.  82,  ?  1  to  4. 

^  In  West  Virginia,  the  mother,  if  a  widow  or  unmarried  woman,  may  appoint 
a  guardian  by  will.     Code,  Ch.  82,  §  1. 

'  Minor's  Institute,  Vol.  1,  p.  431.  Their  powers  only  extend  to  the  limit  of  the 
State  in  which  they  are  appointed.  Leonard  v.  Putnam,  51  N.  H.  247;  12  Am. 
K.  106. 

*Code,  I  2688;  Code  W.  Va.  Ch.  87,  §  12. 

■i  Code,  i  3453. 
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bond,  and,  during  the  continuance  of  his  trust,  have  all  the  powers 
and  perform  all  the  duties  of  a  guardian,  and  be  responsible  in  the 
same  way,  but  the  court,  in  its  discretion,  may  dispense  with  the 
curator's  giving  security.' 

These  statutes  do  not  take  away  the  right  that  always  existed  in 
courts  of  chancery  to  appoint  guardians.  Its  exercise  cannot  be 
questioned  in  any  collateral  proceeding,  but  only  by  an  appellate 
tribunal  which,  upon  an  examination  of  the  record,  may  determine 
whether  the  occasion  was  one  for  the  exercise  of  the  power.^ 

When  the  appointment  is  by  will,  no  particular  form  of  words 
is  prescribed,  but  the  language  must  clearly  indicate  such  to  l^e  the 
testamentary  intent.  Hence  it  is  held  that  a  devise  to  one  in  trust 
for  a  child's  maintenance  and  ediicafion  does  not  constitute  the  trus- 
t€e  a  testamentary  guardian,  nor  was  a  request  that  a  designated 
person  should  direct  the  child's  education,  or  that  an  executor  should 
invest  certain  funds,  and  that  the  child,  out  of  the  proceeds,  "  shall 
be  educated,  in  the  best  manner  under  the  direction  of  the  executor,'" 
regarded  as  constituting  the  trustee  a  testamentary  guardian.' 

If  two  persons  are  appointed  testamentary  guardians  the  office 
is  considered  joint  and  several,  and  either  may  qualify  without  the 
other,  and  without  summoning  the  other  to  accept  or  renounce  the 
guardianship.* 

One  need  not  always  be  appointed  guardian  or  qualify  as  such 
to  be  burdened  with  its  responsibilities,  for  it  has  been  held  that  a 
father,'^  or  a  mere  stranger  or  wrong  doer,  who  takes  possession  of 
the  property  of  an  infant,  and  receives  the  rents  and  profits  thereof, 
may  in  equity  be  considered  as  the  guardian  of  the  infant  and  be 

1  Code,  I  2602. 

'  Durrett  v.  Davis'  Guardian,  24  Grat.  302. 

'  Minor' a  Institutes,  Vol.  1,  p.  431;  Kevan  v.  Waller,  11  Leigh,  414. 

•Minor's  Inst.,  Vol.  1,  p.  431;  Kevan  ,-.  Waller,  11  Leigh,  414.  Guardians 
may  apportion  their  duties  between  them,  without  involving  joint  responsibility. 
.Jone.s'  Appeal,  8  Watts  &  Sergt.  143;  42  Am.  Dec.  282;  note,  288  to  293.  But  it 
is  not  supposed  that  in  Virginia  a  different  rule  exists  as  between  joint  iiduciaries 
from  those  between  any  other  joint  fiduciaries  or  trustees.     Ante,  J  208. 

^  Evans  v.  Pearce  el  ah,  1.5  Grat.  513. 
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compelled  to  account  as  such.'  But  where  a  bill  was  filed  against 
the  personal  representatives  of  a  dead  man  tailing  for  an  account 
and  settlement  as  guardian,  and  it  did  not  appear  that  he  had 
qualified  or  acted  as  such,  although  he  received  money  of  the 
minor,  settled  his  accounts  before  a  commissioner,  and  paid  the 
money  over,  it  was  held  to  be  error  to  hold  his  estate  responsible 
for  his  failure  to  collect  certain  bonds  of  his  alleged  ward,  and  to 
decree  against  it  as  if  he  had  been  guardian  without  any  proof  of 
his  legal  appointment  and  due  qualification  as  such.^ 

II.  The  Bonds  of  Guardians. — Whether  a  guardian  is  appointed 
by  will  or  by  order  of  court,  unless  in  the  first  instance  the  will 
direct  otherwise,  he  is  required  to  give  bond  to  be  approved  by 
the  court  by  which  he  is  appointed  or  in  which  he  accepts  the 
trust,  in  such  penalty  as  shall  be  prescribed  by  the  court.' 

It  is  also  provided  by  statute  that  upon  a  report  from  a  com- 
missioner in  chancery,  who  shall  have  investigated  the  matter,  or  of 
the  clerk  of  the  court,  or  on  evidence  adduced  before  it,  the  court 
may  require  a  new  bond  with  further  security,  or  in  default  of  its 
execution,  may  revoke  and  annul  the  powers  of  the  guardian. 
Such  new  bond  shall,  without  any  express  provision  therein  to  that 
effect,  relate  back  to  the  time  of  the  guardian's  qualification  and 
bind  the  obligors  therein  for  the  faithful  discharge  of  the  duties 
of  his  office,  or  trust,  from  that  time  as  effectually  as  if  it  had 
been  then  executed ;  and  the  sureties  in  the  former  bond,  and  their 
representatives,  shall,  upon  the  execution  of  such  new  bond,  be 
forthwith  discharged,  except  as  to  any  matter  for  which  a  suit  may 
be  then  depending  on  the  former  bond  against  any  such  sureties 
or  their  representatives  ;  in  which  case  such  suit  may  be  prosecuted 
to  judgment  or  decree ;  but  as  to  any  such  matters  the  new  bond 
shall,  without  any  express  provision  therein  to  that  effect,  bind  the 

'  Van  Epps  V.  Van  Deusen,  4  Paige,  6-1;  25  Am.  Dec.  518;  Early  and  Wife  v. 
Friend  et  ah,  16  Grat.  34;  Peale's  Adm'r  v.  Thurmond,  77  Va.  753. 
'Lincoln's  Adm'r  v.  Stern,  23  Grat.  816. 
» Code,  I  2601;  Code  W.  Va.,  Ch.  82,  ?  5. 
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obligors  therein  to  indemnify  the  sureties  in  the  former  bond 
against  all  loss  or  damages  in  consequence  of  executing  the  former 
bond.' 

The  form  of  the  bond  should  recite  the  qualification  of  the 
guardian ;  is  usually  in  the  penalty  of  double  the  amount  that 
will  probably  come  into  the  guardian's  hands,  and  should  be  con- 
ditioned for  the  faithful  performance  by  him  of  his  fiduciary  du- 
ties ;  but  one  bond  may  be  talcen  for  two  wards,  and  where  the 
bond  did  not  recite  the  qualification  of  the  guardian  it  was  held 
sufficient.^ 

The  bond  must  be  approved  by  the  court  and  the  taking  it  is 
not  a  ministerial,  but  a  judicial  act,  and  hence  it  must  be  executed 
in  open  court  and  not  in  the  clerk's  office.''  Indeed  so  entirely  is 
this  the  duty  of  the  court  that  the  statute  declares  that  if  any 
court  omits  to  require  such  a  bond  or  accepts  such  person  as  surety 
or  sureties  as  do  not  satisfy  it  of  their  sufficiency,  the  judge  so  in 
default  shall  be  liable  to  the  ward  for  any  damages  he  may  sustain."* 

III.  Dealiuffs  irith  GwinUans. — Where  an  infant  lives  with  or 
under  the  control  of  his  guardian,  no  credit  is  implied  as  given  to 
the  infant,  but  is  presumed  to  have  been  given  to  the  guardian,"' 
and  while  a  guardian  is  not  personally  responsible  for  the  support 
and  education  of  his  wards,  unless  he  consents  to  become  bound 
for  them,"  yet  his  undertaking  to  pay  the  ward's  expenses  does  not 
thereby  release  the  ward's  estate,  but  a  person  with  whom  the  ward 
has  been  placed  may  proceed  in  equity  to  subject  the  profits  of  the 
ward's  estate  to  the  payment  of  her  expenses,  and  a  creditor  for 
necessaries  furnished  the  ward  may  be  substituted  to  the  rights  of 

'  Corle,  U  2686,  2687;  Code  W.  Va.,  Ch.  87,  §?  9,  10;  Savers  v.  Casaell,  23 
Grat.  525. 

2  Call  V.  Ruffin,  1  Call.  334;  Pratt  v.  AVright  ci  ak,  13  Grat.  175. 
"  Page,  Adm'r  v.  Taylor,  &c.,  2  Munf.  492. 

*  See  Austin  el  ak  c.  Richardson  et  ah,  1  (jrat.  316. 

*  Barnum  et  als  v.  Frost's  Adm'r  et  als,  17  Grat.  422. 
^  Young  1'.  Wame,  &c.,  2  Eob.  420. 
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the  ward  upon  the  guardian's  bond  against  the  guardian  and  his 
sureties  for  the  payment  of  her  debts.' 

An  exception  to  this  rule  seems,  however,  to  exist  where  the 
bond  of  the  guardian  is  avowedly  taken  in  satisfaction  of  the  debt.^ 

A  guardian  has  no  right  to  expend  the  principal  of  his  ward's 
estate,  yet  if  he  runs  up  an  account  with  a  merchant  for  goods  fur- 
nished to  his  ward,  and  then  pays  it  out  of  the  principal,  the  mer- 
chant is  not  bound  to  refund,  if  he  was  ignorant  of  that  fact,'  but 
where  the  guardian  for  his  own  purposes  transfers  bonds  belonging 
to  his  ward's  estate  to  persons  who  know  the  right  in  which  he 
holds  them,  and  that  he  is  in  failing  circumstances,  while  the 
sureties  on  the  guardian's  bond  are  primarily  responsible  to  the 
ward  for  so  much  of  the  bonds  as  the  guardian  misapplies  to 
his  own  use,  yet  the  assignees  are  bound  to  reimburse  the  sure- 
ties ;  and  if  the  sureties  fail,  the  ward  may  have  recourse  against 
the  assignees  ;  and  where  a  purchaser  of  land  from  a  guardian  exe- 
cuted his  bonds  for  the  deferred  payments  in  such  proportions  as 
the  guardian  required,  with  a  view  to  enable  the  guardian  to  trans- 
fer the  bonds  to  others  for  his  own  purposes,  it  was  held  that  if  the 
assignees  proved  unable  to  pay,  the  purchaser  of  the  land  was  bound 
to  reimburse  the  sureties  on  the  guardian's  bond,  or  to  pay  the 
amount  to  the  ward  in  case  the  money  could  not  be  made  from  the 
sureties  or  the  assignees,  each  of  said  assignees  being  severally 
liable  for  what  he  received.^ 

The  principle  upon  which  a  party  dealing  with  a  guardian  or 

'  Bamum  el  als  v.  Frost's  Adm'r  et  ak,  17  Grat.  422.  The  permission  of  the 
guardian  cannot  have  the  effect  of  charging  the  minor  personally  for  articles  which 
are  not  necessaries,  and  where  a  guardian  abuses  his  trust  by  allowing  an  infant  to 
run  up  extravagant  bills,  the  tradesman  cannot  recover  except  to  the  extent  that 
was  essential  to  the  ward's  necessities.  Johnson  v.  Lines,  6  Watts  &Sargeant,  80; 
40  Am.  Dec.  542.  What  are  necessaries.  Id.,  and  Ellenbe  v.  Ellenbe,  1  Spears' 
Eq.  328;  40  Am.  Dec.  623;  note,  p.  625;  Middleburg  College  i:  Chandler,  16  ^'t. 
683;  42  Am.  Dec.  537. 

*  Hamlin's  Adm'r  v.  Atkinson,  &c.,  6.  Eand.  579. 
'  Broadus  et  als  v.  Bosson,  &c.,  3  Leigh,  25. 

*  Broadus  et  cds  v.  Kosson,  &c.,  3  Leigh,  25. 

5' 
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other  fiduciary  is  held  responsible  is,  that  he  has  co-operated  in  the 
fraud/  and  where  a  guardian  qualified  in  1821  and  in  1825  trans- 
ferred a  bond  of  his  ward's  estate  to  a  party  wholly  innocent  of 
any  participation  in  the  fraud,  in  payment  of  a  debt,  and  the  ward, 
although  he  came  of  age  in  1832,  took  no  steps  to  obtain  his  estate 
from  his  guardian  until  1840,  when  the  guardian  was  insolvent, 
it  was  held  that  even  if  the  party  who  had  received  the  bond 
from  the  guardian  could  be  held  responsible  to  the  ward,  he  was 
not  responsible  to  the  siu-eties  on  the  guardian's  bond.^  In  this 
case,  however,  there  were  peculiar  circumstances  which  went  to  the 
exoneration  of  the  transferrer  of  the  bond,  for  the  general  rule  is, 
that  a  party  receiving  the  fiduciary  assets  in  payment  of  a  private 
debt  necessarily  has  notice  that  the  fiduciary  is  guilty  of  a  misap- 
plication.' 

IV.  The  Jlorh'  of  CompMing  Ghiardians  to  AoGOunt. — Jurisdic- 
tion in  chancery  is  given  by  statute  ■•  to  the  circuit  and  corporation 
courts  to  hear  and  determine  all  matters  between  guardians  and 
their  wards,  to  require  settlements  of  the  guardianship  accounts, 
remove  any  guardian  for  neglect  or  breach  of  duty,  and  appoint 
another  in  liis  stead,  and  to  make  any  order  for  the  custody  and 
tuition  of  an  infant  and  the  management  and  preservation  of  his 
estate. 

Independent  of  the  statute,  jurisdiction  over  these  matters  is 
inherent  in  courts  of  chancery  ;  ^  but  the  settlement  of  accounts  is 
not  confined  to  the  method  by  bill  in  chancery,  as  the  statute  * 

'  Dodson  )■.  Simpson,  2  Kand.  294;  Fisher  v.  Basset  el  ats,  9  Leigh,  119;  Pinck- 
ard  I'.  Woods,  8  Grat.  140;  Boisseau  v.  Boisseau,  79  Va.  77;  Asbeny  v.  Asberry, 
25  Grat.  463;  .Jones  v.  Clark,  25  Grat.  658. 

'  Hunter  i'.  Lawrence's  Adm'r  et  aJ,,  11  Grat.  111.  But  see  Asberry' s  Adm'r  v. 
Asberry' s  Adm'r  etab,  .33  Grat.  469. 

'  Asberry's  Adm'r  v.  Asberry' s  Adm'r  et  als,  33  Grat.  469. 

'  Code,  'i  2609.  See  also  U  2611  to  2614;  Rep.  of  Eev.,  p.  658,  I  11;  Code  W. 
Va.,  Ch.  82,  I  13. 

'Story's  Equity  Jurisprudence,  |  1341;  Leading  Cas.  in  Eq.,  Vol.  2,  Pt.  2,  p. 
1487. 

6 Code,  I  2673;  Code  W.  Va.,  Ch.  87,  I  2. 
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makes  the  same  provision  for  a  summary  proceeding  before  a  com- 
missioner to  compel  a  guardian  to  account,  as  it  does  in  the  case 
of  other  fiduciaries ;  a  subject  which  has  already  been  discussed 
in  this  chapter.' 

Where  a  bill  is  filed  it  may  be  in  the  infant's  name  by  next 
friend,  where  the  ward  is  a  minor/  or  in  his  own  name,  if  he  has 
attained  to  full  age ;  ^  but  a  second  guardian  of  an  infant  has  no 
authority  to  file  a  bill  in  his  own  name  against  a  former  guardian 
for  an  account  of  his  transactions  in  relation  to  the  ward's  estate.* 

The  right  to  file  a  bill  for  such  an  account  is  said  to  have  been 
denied  at  common  law  to  the  personal  representative  of  a  ward 
and  against  the  personal  representative  of  a  guardian,  but  this  is 
regarded  as  remedied  by  the  statute  in  Virginia.' 

An  action  at  law  may  also,  within  the  time  limited  by  the 
statute,'  be  maintained  by  the  ward  on  the  guardian's  bond  against 
him  and  his  sureties,  and  this  without  any  previous  suit  against 
the  principal,  although  upon  an  executor's  or  administrator's 
bond  no  such  action  will  lie  until  a  devastavit^  has  been  estab- 
lished.' A  settlement  and  adjustment  of  accounts  is,  however, 
generally  necessary  to  a  recovery  in  such  a  suit,  and  as  the  remedies 
provided  by  actions  are  not  sufficient  for  complicated  cases  of  ac- 
counts, a  suit  in  chancery  is  usually  necessar}'^,  even  if  after  a 

>  Ante,  I  204. 

'Code,  I  2614;  Code  W.  Va.,  Ch.  82,  ?  14. 

'  Lemon,  Guardian,  v.  Hansbarger,  6  Grat.  301. 

*  Lemon,  Guardian,  v.  Hansbarger,  6  Grat.  301.  See  also  Beall  r.  Xew  Mexico, 
16  Wall.  540;  "Wemick's  Adm'r  v.  McMurdo,  5  Band.  .51.  The  rule  does  not 
apply  to  a  suit  by  an  administrator  d.  b.  n.  against  a  curator.  Helsley  et  als  r. 
Craig's  Adm'r  ei  als,  33  Grat.  716. 

5  Code,  ?  3294;  Code  W.  Va.,  Ch.  100,  i  14;  Minor's  Institutes,  Vol.  1,  p.  445. 

«Code,  U  2920,  2921,  2922;  Code  W.  Va.,  Ch.  104,  ?  7;  Call  v.  Buffin,  3  Call. 
289. 

'  But  a  creditor  of  the  estate  may  sue  at  law  for  his  debt,  and  after  return  of  exe- 
cution nulla  bona,  and  where  assets  are  in  the  hands  of  the  executor,  he  may  hare 
judgment  on  the  executor's  bond.  Code  ?§  2658,  2659.  See  2  Matthews'  Dig. 
568-9,  note  27. 

'  Magruder  v.  Goodwyn's  Adm'r,  2  P.  &  H.  561. 
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decree  against  the  guardian  a  suit  at  law  is  brought  in  the  bond.' 
■  But  this  double  proceeding  is  not  necessary,  since  the  sureties  on 
the  bond  may  and  should  be  made  parties  to  the  suit  in  chancery 
brought  to  settle  the  guardian's  accounts,  and  a  decree  there  against 
them  all  will  be  conclusive  of  the  whole  matter.^ 

When  a  guardian  who  qualified  in  Virginia  filed  a  bill  in  West 
Virginia,  and,  under  decree  in  the  suit,  sold  his  ward's  lands  there, 
received  the  proceeds  and  brought  them  to  Virginia,  where  he 
lived,  he  was  held  liable  to  be  sued  for  a  settlement  of  his  accounts 
as  guardian  in  Virginia.' 

V.  The  Mode  of  Settling  Accounts  of  Guardians. — The  liability 
of  a  guardian  to  his  ward's  estate  for  losses  sustained  by  his  negli- 
gence or  improper  conduct,  as  fixed  by  statute,''  is  the  same  as  that 
of  any  other  fiduciary,  which  has  already  been  treated  of  in  this 
volume.'  The  receipts  and  disbursements,  however,  which  may 
be  charged  against  and  allowed  to  him,  and  the  interest  properly 
chargeable  on  balances  in  his  hands,  as  will  presently  be  seen,  are 
settled  upon  a  very  different  basis. 

'  Minor's  Institutes,  Vol.  1,  p.  463. 

'Sayers  r.  Cassell  et  ah,  23  Grat.  525;  Payne  v.  Hook,  7  Wall.  432;  Hutcher- 
son,  &c.  V.  Pigg,  8  Grat.  220;  Hedrick's  Adm'r  v.  Hopkins,  8  W.  Va.  166;  Story's 
Eq.  PI.,  i  167;  Gold's  Adm'r  v.  Bowen,  Court  of  Appeals  of  Virginia,  Staunton, 
1881,  not  reported.  In  Thurman  r.  Morgan,  79  Va.  367,  it  was  held  that  a  decree 
could  not  be  rendered  against  the  sureties  of  a  receiver,  who  are  brought  into  the 
suit,  where  the  receiver's  accounts  are  settled,  by  a  rule  to  show  cause,  but  that  the 
proper  and  only  remedy  against  the  sureties  was  by  action  at  law  on  the  bond.  This 
doctrine  was  affirmed  in  Anthony  v.  Kasey,  83  Va.  338,  where  it  was  applied  to 
the  surety  of  a  purchaser  at  a  judicial  sale.  An  attempt  is  made  to  meet  this  diffi- 
culty by  an  act  of  the  legislature,  passed  February  24,  1888,  Acts  1887-8,  p.  261. 
In  the  case  of  Walton  v.  Williams,  10  Va.  Law  Journal,  280,  the  foregoing  cases, 
as  well  as  the  statute,  are  wholly  disregarded,  and  jurisdiction  taken  against  the 
sm-eties.  And  in  Williams  v.  Newman,  93  Va.  724,  Judge  Keith  says  that  "from 
a  time  antedating  the  adoption  of  our  present  system  of  government  equity  has 
taken  jm-isdiction  over  such  controversies  in  the  settlement  of  the  estates  of  dece- 
dents, and  in  ascertaining  and  adjusting  the  liabilities  of  sureties  and  their  equities 
among  themselves,"  as  indeed  had  been  held  by  the  court  of  appeals  of  Virginia 
in  the  case  of  Gold  v.  Bowen,  decided  at  Staunton  in  1881,  but  not  reported. 

'  Einker  v.  Streit,  33  Grat.  663. 

•Code,  R  2676,  2678;  Code  W.  Va.,  Ch.  87,  i  5.  ^ Antt,  ?  206. 


§  214  SETTLEMENT   OP    GUARDIANS'    ACCOUNTS.  747 

The  inventory  and  account  of  sales  required  by  the  statute '  of 
fiduciaries  generally,  are  equally  required  of  guardians,  and  the 
time  within  which  settlements  have  to  be  made,  and  the  penalties 
for  failing  to  comply  with  the  provisions  of  the  law,^  have  the  same 
application  to  guardians  as  to  other  fiduciaries. 

As  in  other  eases  of  ex  parte  settlements,  the  commissioner  must 
give  notice  of  the  fact  that  the  account  is  before  him,  by  duly  post- 
ing the  same  at  the  front  door  of  the  court-house  for  the  requisite 
time.  He  must  not  complete  it  until  at  least  ten  days  after  such 
notice,^  but  when  completed  he  must  return  it  to  the  court,  where 
it  will  be  ordered  to  lie  for  exceptions,  and  if  none  are  made,  or 
if  they  are  not  sustained,  the  report  will  be  confirmed,  and  thence- 
forward it  is  to  be  taken  as  prima  fade  correct,  subject,  however, 
to  be  surcharged  and  falsified  by  a  suit  instituted  in  due  time  for 
that  purpose.* 

Where  there  are  several  wards,  their  accounts  should  be  stated 
severally,  especially  after  the  items  cease  to  be  identical  in  amount.' 

The  account  should  state  the  receipts  and  disbursements  during 
the  course  of  each  year,  crediting  the  guardian  with  his  commis- 
sions at  the  time  of  the  receipt  of  the  money,  striking  a  balance 
at  the  end  of  the  year,  and  keeping  the  principal  separate  from  the 
interest.*  The  commissioner  may  examine  the  guardian  upon  in- 
terrogatories, and  his  answers  are  to  be  regarded  as  if  made  to  a 
bill  filed,  the  general  rule  being  that  a  party  in  his  examinatioii 
may  charge  and  discharge  himself  in  the  same,  but  not  in  diiferent 
sentences.  "And  so,"  to  quote  from  Minor's  Institutes,  Vol.  1, 
p.  462,  "  if  by  his  answer  he  admits  a  fact,  and  insists,  on  a  dis-  < 

'  Ck)de,  ?  2673  to  §  2675;  Code  W.  Va.,  Ch.  87,  |?  2,  3,  4. 

2  Code,  ?  2678  to  §  2680;  Code  W.  Va.,  Ch.  87,  R  6,  7,  8. 

'  For  the  requirements  of  the  notice,  see  Ante,  ?  195,  note. 

*  Minor's  Institutes,  Vol.  1,  p.  453. 

'  Armstrong's  Heirs  v.  Walkup,  &c.,  9  Grat.  372;  Minor's  Institutes,  Vol.  1,  p. 
453. 

'  For  a  form  of  such  an  account,  see  Minor's  Institutes,  Vol.  1,  p.  466;  Id.,  notes, 
p.  470;  Matthews  on  Commissioners,  p.  30,  etseq.;  Snavely  v.  Harkrader  et  al,  29 
Grat.  112. 
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tinct  fact  by  way  of  avoidance,  he  must  prove  the  latter  by  other 
testimony,  whilst  the  fact  admitted  is  thereby  established  against 
him.  Thus,  if  a  guardian  admits  the  receipt  of  money  for  his 
ward,  but  claims  to  have  disbursed  it  legally,  his  admission  is  suffi- 
cient evidence  of  the  receipt,  but  the  proper  disbursement  is  to  be 
proved  by  other  satisfactory  means.  On  the  other  hand,  when  the 
guardian  states  that  the  ward's  father  gave  him  a  sum  of  'money  in 
his  lifetime,  if  advantage  is  sought  to  be  taken  of  the  statement, 
to  prove  the  receipt  of  money,  the  whole  must  be  talcen  together, 
occurring  as  it  does  in  one  sentence,  and  the  guardian  can  only  be 
charged  by  disproving  his  averment  as  a  gift." ' 

While  the  receipts  and  disbursements  are  charged  and  credited 
upon  the  same  principles  that  apply  to  other  fiduciaries  during  the 
existence  of  the  guardianship,  yet  when  it  terminates  the  account 
should  be  closed,  and  from  that  time  it  should  be  adjusted  on  the 
ordinary  principle  as  between  debtor  and  creditor.^ 

When  a  guardian  M'^as  also  administrator  of  the  estate  of  his 
ward's  father,  it  was  held  to  be  error  to  mix  his  accounts  of  receipts 
and  disbursements  in  the  two  capacities,  but  each  account  should  be 
kept  separately,  and  settlements  of  each  made  upon  the  principles 
that  apply  to  them  respectively.^  So  where  one  who  was  executor, 
after  the  settlement  of  his  accounts  as  such,  showing  his  indebted- 
ness to  his  testator's  estate,  qualified  as  guardian  of  a  legatee,  closed 
his  executorial  account  on  his  books  and  opened  a  guardian's  ac- 
count, and  transferred  the  balance  due  from  him  as  executor  to  his 
debit  as  guardian,  it  was  held  that  he  could  not  so  exonerate  his 
sureties  on  his  executorial  bond  from  liability  to  the  legatee  for 
the  amount,  and  have  it  established  as  a  guardianship  debt.* 

>  The  authorities  cited  are  2  Lorn.  Ex.  550,  552;  Beckwith  v.  Butler,  1  Wash. 
224;  Payne  v.  Coles,  1  Munf.  373;  Kirkpatrick  v.  Love,  2  Ambl.  589;  Blount  v. 
Barrow,  1  Ves.  Jr.  547;  Eidgway  v.  Darwin,  7  Ves.  405;  Thompson  v.  Lambe, 
Id.,  588;  Kobinsoni;.  Scotney,  19  Ves.  584. 

'  Cunningham  v.  Cunningham,  4  Grat.  43;  Armstrong's  Heirs  v.  Walkup  et  ale, 
12Grat.  608. 

'  Hannah's  Adm'r  v.  Boyd  and  Wife  et  als,  25  Grat.  692. 

*  Smith  et  aZs  v.  Gregory,  26  Grat.  248. 
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This  decision  was  not  intended  to  controvert  the  general  propo- 
sition, that  where  an  executor  or  administrator'  having  assets  in  his 
hands  becomes  the  guardian  of  a  legatee  or  distributee,  he  may 
elect  to  hold  the  share  of  such  legatee  or  distributee  in  his  charac- 
ter as  guardian ;  and  thus,  while  he  charges  his  sureties  on  the 
guardianship  bond  exonerate  those  on  the  administrator's  bond. 
But  it  is  settled  that  in  order  to  thus  shift  the  responsibility  from 
one  class  of  sureties  to  the  other,  some  distinct  act  or  declaration 
is  necessary  on  the  part  of  the  executor  or  administrator,  indica- 
tive of  his  intention  to  hold  the  fund  in  his  character  of  guardian  ; ' 
and  this  transmutation  cannot  be  affected  by  operation  of  law  merdy,- 
but  there  must  actually  be  funds  in  hand,  and  not  the  mere  ex- 
istence of  a  debt  for  converted  assets.* 

VI.  Surcharging  Guardians'  Accounts. — A  guardian's  accounts 
settled  ex  parte,  returned  to  the  court  and  confirmed,  is  to  be  taken 
as  prima  fade  correct,  and  as  standing  on  the  same  footing  in  this 
respect  as  accounts  of  executors  and  administrators,  and  only  to  be 
surcharged  and  falsified  upon  sufficient  proof  adduced  by  some 
party  in  interest.* 

VTI.    Investments  by  Guardians.  —  The  statute  ^  provides  that 

'  Smith  et  ah  v.  Gregory,  26  Grat.  248;  Id.  257;  Morrow's  Adm'r  v.  Peyton,  8 
Leigh,  263;  Myers  i'.  Wade,  6  Eand.  444;  Swope?'.  Chambers,  2  Grat.  319;  Alston 
V.  Munford,  1  Brock.  266,  278,  note  6. 

'  Smith  et  ah  v.  Gregory,  26  Grat.  263,  and  cases  there  cited;  Williams  &  Black- 
well  V.  Sloan,  75  Va.  147. 

'  Smith  V.  Gregory,  26  Grat.  258,  259.  When  the  same  person  is  liable  to  pay 
money  in  one  capacity  and  to  receive  it  in  another,  the  law  presumes  that  he  has 
done  his  duty  within  his  power  so  to  do,  and  it  holds  his  sureties  responsible  in  case 
he  fails  so  to  do.  Caskie  v.  Harrison,  76  Va.  85.  A  debt  due  by  an  administrator 
to  his  intestate  is,  of  course,  satisfied  when  it  is  paid  to  the  creditors,  legatees  or 
distributees ;  but  introducing  a  debt  into  his  account  as  a  charge  is  not  suflScient  to 
discharge  the  debt  or  the  liens  by  which  it  is  secured,  either  as  against  creditors, 
legatees,  or  distributees  of  the  creditor,  or  against  the  sureties  of  the  executor  or 
administrator.  TJtterback  v.  Cooper,  28  Grat.  233.  See  14  Am.  Dec.  265;  Carroll 
V.  Bosely,  6  Yerger,  220;  27  Id.  460;  note  p.  461. 

*  Newton  v.  Poole,  12  Leigh,  112;  Code,  ?  2699;  Pott,  I  215;  Suavely  u  Hark- 
rader,  29  Grat.  112.  Extent  to  which  a  guardian  is  held  liable  for  the  loss  of  in- 
vestments.    McLean  v.  Hosea,  14  Ala.  194;  48  Am.  Dec.  94. 

» Code,  ?  2608;  Code  W.  Va.,  Ch.  82,  I  12. 
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whenever  a  guardian  shall  collect  any  principal  or  interest  belong- 
ing to  his  ward,  he  shall  have  thirty  days  ^  in  which  to  invest  or 
lend  the  same,  and  shall  not  be  charged  with  interest  thereon  until 
the  expiration  of  that  time,  unless  he  shall  have  made  the  invest- 
ment previous  thereto  ;  in  which  case  he  shall  be  charged  with  in- 
terest from  the  time  the  investment  or  loan  is  made,  and  when  it 
appears  by  a  report  of  a  commissioner  that  money  is  in  the  guardian's 
hands,  the  court  before  which  the  repoi-t  is  made  may  order  it  be 
invested  or  lent  out,  or  may  make  such  order  in  respect  to  it  as 
may  seem  to  it  proper.^  To  justify  such  an  order,  however,  the 
report  must  have  been  regularly  made  up  after  the  notice  as  pro- 
vided by  the  statute.^ 

A  guardian  may  lend  out  his  ward's  funds  on  good  personal  or 
real  security,  and  if  he  takes  such  as  is  generally  regarded  as  good, 
provided  he  exercises  a  sound  and  reasonable  discretion  in  its  selec- 
tion, and  acts  in  good  faith,  and  if  under  such  circumstances  a  loss 
occurs,  he  is  not  responsible  for  the  funds.*  The  same  rules  in 
these  matters  appl}-  to  guardians  as  to  other  fiduciaries,  that  in 
whatever  they  do  they  shall  act  in  good  faith  and  with  the  same 
wisdom  and  discretion  that  a  prudent  man  is  accustomed  to  exercise 
in  the  management  of  his  own  affairs.'  The  extent  also  to  which 
other  fiduciaries  are  affected  by  losses  from  depreciated  currency 
measures  a  guardian's  responsibility."    But  where  a  guardian  failed 

'  See  Snavely  v.  Harkrader,  29  Grat.  112;  Elliott  v.  Howell,  78  Va.  297. 

^  Code,  I  2700;  Code  W.  Va.,  Cli.  87,  §  23. 

"  Whitehead  v.  Whitehead,  23  Grat.  379-80. 

*  A  guardian  lent  his  own  and  his  ward' s  money  to  one  person  and  took  only  one 
note,  without  security,  for  both  sums;  and  he  was  held  excused  from  liability, 
although  the  borrower  subsequently  became  bankrupt.  Barney  a  Parsons,  54  Vt. 
623;  41  Am.  R.  858.  In  Virginia,  however,  the  failure  to  take  security  would 
have  rendered  him  liable  for  the  loss. 

^Minor's  Inst.,  Vol.  1,  p.  448,  citing  Knight  v.  Lord  Plymouth,  3  Atk.  480; 
Thompson  v.  Brown,  4  Johns.  Chy.  R.  619-628;  Hart  v.  Ten  Eyck,  2  Id.  62; 
Taylor  v.  Benham,  5  How.  233;  Elliott  v.  Carter,  9  Grat.  541,  559-60;  Davis  v. 
Harman,  21  Grat.  200;  Myers  v.  ZeteUe,  Id.  758  to  760;  Reynolds  v.  Pettyjohn, 
79  Va.  327;  Elliott's  Adm'r  v.  Howell,  78  Va.  307. 

^Ante,  I  209;  Sallee  v.  Yates  and  Wife,  1  Wash.  226;  Hooper  v.  Royster,  1 
Munf.  119. 
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to  invest  money  which  he  had  received  for  the  benefit  of  his  wards, 
but  used  it  for  his  own  purposes,  and  did  not  settle  his  accounts 
as  guardian,  he  was  charged  with  the  amount  he  received  in  good 
money  with  compound  interest,  and  was  credited  with  payments 
made  for  his  ward  and  to  a  subsequent  guardian  at  the  scaled  value 
thereof  as  of  the  time  of  the  payments.' 

We  have  before  seen  ^  that  one  who  assumes  to  act  as  a  guardian 
will  be  chargeable  as  such,  and  so  it  was  held  that  an  administra- 
tor, with  the  will  annexed,  having  power  under  the  will  to  sell 
land,  and  being  also  guardian  of  the  testator's  children,  who  sold 
the  land  and  took  the  bonds  for  the  proceeds  payable  to  himself 
as  guardian,  was  chargeable  in  his  character  as  such,  and  the 
sureties  on  his  guardianship  bond  were  held  responsible  for  his 
default.^ 

A.  guardian  must  not  reap  any  profit  from  the  use  of  his  ward's 
money  or  from  any  contracts  relating  to,  or  purchases  or  sales  of 
the  ward's  property,  and  in  all  that  he  does  the  law  obliges  him  to 
consult  the  ward's  interests  alone,  and  whatever  advantage  is  de- 
rived therefrom  belongs  to  the  ward  and  not  to  the  guardian."' 

VIII.  Powers  and  Liabilities  of  Guardians. — The  statute  pro- 
vides that  a  testamentary  ■'  guardian  or  one  who  may  be  appointed 
by  a  court  shall  have  the  custody  of  his  ward,  and  the  possession, 
care,  and  management  of  his  estate,  real  and  personal,  and  out  of 
the  proceeds  of  such  estate  shall  provide  for  his  maintenance  and 
education ;  but  the  father  of  the  minor  if  living,  and  in  case  of 
his  death,  the  mother,  while  she  remains  unmarried,"  shall,  if  fit 

'  Jennings  v.  Jennings,  22  Grat.  313.  See  also  Bennett  v.  Claiborne,  23  Grat. 
366;  Crawford  v.  Shover  et  als,  29  Grat.  69;  Amnion's  Adm'r  v.  Wolfe  et  ah,  26 
Grat.  621. 

''  Ante,  §  214,  Div.  1.  This  seems  to  be  equally  true  of  any  one  who  assumes 
any  other  trust.     Pannill's  Adm'r  v.  Calloway's  Committee,  fS  Va.  387. 

'  Broadus  el  al  v.  Eosson  et  ux  et  al,  3  Leigh,  12. 

♦Minor's  Inst.,  Vol.  1,  p.  436. 

°  Code,  I  2597,  as  amended  by  act  of  February  16,  1892,  Acta  1891-2;  p.  431  ; 
Code  W.  Va.,  Ch.  82,  ?  7. 

^  In  West  Virginia  the  marriage  of  the  mother  does  not  affect  her  right  to  the 
custody  of  the  infant.     Code  W.  Va.,  Ch.  82,  ?  7. 
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for  the  trust/  be  entitled  to  the  custody  of  the  person  of  the  minor 
and  to  the  care  of  his  education.^ 

A  guardian  cannot  assign  his  interest,  but  if  two  or  more  are 
made  guardians  and  one  of  them  dies  or  declines  to  qualify,  the 
trust  survives ;  natural  children,  however,  are  not  included  within 
the  power  given  to  a  father  to  appoint  a  guardian,  although  it  is 
said  a  court  of  chancery  will  adopt  the  father's  nomination,  unless 
it  appears  that  some  objection  exists  to  the  person  named.^ 

So  far  as  the  guardian's  power  and  control  over  the  person  of 
the  ward  is  concerned,  it  is  similar  to,  although  not  exactly  the 
same  as  that  of  a  parent,  since  he  has  no  private  interest  in  his 
ward's  earnings,  nor  can  he  in  his  own  name  maintain  an  action 
for  the  seduction  of  a  female  ward,  nor  for  any  injury  to  his  ward's 
person  ;  *  but  he  may  protect  and  defend  his  ward,  may  with  the 
consent  of  the  court,  bind  him  out  as  an  apprentice,  control  his  or 
her  marriage,'  prevent  an  elopement,  and  maintain  a  proceeding 
by  action,  writ  of  habeas  corpus,  or  by  bill  in  chancery  for  the 
possession  and  right  to  the  custody  of  his  ward.^ 

The  guardian  has  control  over  the  ward's  real  estate  and  may 
maintain  a  suit  in  chancery  for  its  sale  ^  or  partition  ; '  he  has  the 
legal  right  to  its  possession  and  may  maintain  trespass  for  an  in- 
jury to  the  soil,'  or  ejectment  for  its  recovery '"  and  this  the  ward 
himself  cannot  do.'' 

'  Drunkenness,  blasphemy,  licentiousness,  etc.,  render  the  parent  an  unfit  custo- 
dian.    Minor's  Inst.,  Vol.  1,  p.  424. 

'  Code,  ?  2603;  Code  W.  Va.,  Ch.  82,  |  7. 

'Minor's  Inst,  Vol.  1,  p.  431. 

*  Minor's  Inst.,  Vol.  1,  p.  436. 

5  Code,  I  2218,  as  amended  by  act  of  March  8,  1894,  Acts  1893-4,  p.  976;  Code 
W.  Va.,  Ch.  63,  ?  2. 

« Minor's  Inst.,  Vol.  1,  pp.  436  to  438. 

''Ante,  Vol.  1,  ?  170;  Cooper  ti.  Hepburn  et  ah,  15  Grat.  Ill;  Code  1873,  Ch. 
124,  §  2. 

«  Zirkle  ti.  McCue  et  als,  26  Grat.  526. 

'  Or  to  its  timber.     Truss  v.  Old,  6  Band.  556. 

">  Zirkle  v.  McCue  et  ak,  26  Grat.  526. 

"Minor's  Inst.,  Vol.  1,  p.  440. 
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He  may  also  lease  the  lands  during  the  wardship,  may  dispose 
of  the  annual  proceeds/  and  must  account  for  the  income  of  the 
estate.^  He  may  sell  the  whole  or  any  part  of  his  ward's  personal 
property,  whether  it  is  perishable  or  not,  and  may  pass  a  good 
title  to  it  unless  the  sale  be  fraudulent,  and  the  purchaser  collude 
with  the  guardian  by  co-operating  in  the  fraud.^  His  rights  in 
this  respect  are  similar  to  those  of  an  executor  or  administrator.* 

A  guardian  may  reduce  to  possession  the  choses  in  action  of  his 
ward's  wife,  so  as  to  bar  her  of  her  equity  to  a  settlement,''  and 
this  was  held  to  have  been  done  by  the  guardian  surrendering  to 
the  obligors  the  bonds  received  as  the  distributable  share  of  the 
ward's  wife,  taking  from  the  obligors  other  bonds  payable  to  him- 
self as  guardian,  and  upon  which  he  recovered  judgment,  and  sued 
out  executions  which  were  levied,  forthcoming  bonds  taken  and 
forfeited,  and  executions  again  issued  and  levied,  but  no  sales  of 
property  made.  A  guardian  is  liable,  like  any  other  fiduciary,*^ 
for  debts  lost  by  his  negligence,  for  the  payment  of  debts  which 
he  might  have  successfully  resisted,  for  improperly  compromising 
or  releasing  a  debt,  for  delaying  the  payment  of  just  debts,  for 
goods  which  are  stolen  or  destroyed  by  his  fault,  for  losses  from 
depreciated  currency,'  for  the  default  of  his  agents,  and  for  sales 
imprudently  made  at  an  undervalue.^  In  these  respects,  and  in 
the  matter  of  the  liability  of  a  co-guardian,  it  is  only  necessary  to 

1  Minor's  Inst.,  Vol.  1,  p.  440. 

'  Johnson  v.  Johnson,  2  HiU's  Chy.  277;  29  Am.  Deo.  72. 

'  Minor's  Inst.,  Vol.  1,  p.  441,  citing  Dodson  v.  Simpson,  2  Eand.  294;  Truss  v. 
Old,  6  Eand.  588;  Broadus  v.  Bosson,  3  Leigh,  12;  Bank  of  Virginia  v.  Craig,  6 
Leigh,  399;  Field  v.  Schieffelin,  7  Johns.  Chy.  R.  152;  Fisher  v.  Bassett,  9  Leigh, 
119;  Pinckard  v.  Woods,  8  Grat.  140;  Hunter  v.  Lawrence,  11  Grat.  111. 

'Bank  of  Virginia  v.  Craig,  6  Leigh,  399;  Hunter  v.  Lawrence's  Adm'r  et  al, 

II  Grat.  111. 

.^  Ware  v.  Ware's  Adm'r,  28  Grat.  670. 
"  Of  which,  see  Ante,  U  206,  207. 
'  Hooper  -;;.  Eoyster,  1  Munf.  119. 
» Minor's  Institutes,  Vol.  1,  p.  446  to  449. 
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refer  to  what  has  already  been  said  of  other  fiduciaries  under  simi- 
lar circumtaanees.' 

IX.  Disbwsements  by  Guardians. — At  common  law  under  no 
circumstances  would  the  courts  sanction  an  expenditure  for  the 
ward  in  excess  of  his  income,  unless  its  approval  had  been  first 
obtained/  but  statutes  ^  now  provide  exceptions  to  this  rule  in  the 
following  instances : 

First,  When  the  ward  is  of  such  tender  years  and  infirm  health 
that  he  cannot  be  bound  out  as  an  apprentice,  or  no  suitable  person 
will  take  him  as  such  ;  or 

Secondly,  When  although  old  enough  to  be  bound  out  as  an  ap- 
prentice it  shall  be  deemed  best  for  the  ward  that  the  principal 
of  his  personal  estate,  or  a  portion  thereof,  should  be  applied  to- 
wards his  education  and  maintenance,  and  the  court  before  which 
the  accounts  of  the  guardian  may  be  settled  shall  be  satisfied  that 
such  expenditure  was  actually  made  and  was  judicious  and  proper, 
and  shall  allow  the  same. 

When  any  such  disbursement  shall  be  so  allowed,  the  court  shall, 
if  necessary,  order  the  sale  of  such  portion  of  the  personal  estate 
of  the  ward  as  may  be  necessary  to  pay  the  balance  of  such  ex- 
penditure over  and  above  the  income  of  his  estate,  and  may  sanc- 
tion any  sale  previously  made,  which,  if  it  had  not  been  so  made, 
the  court,  at  the  time  of  allowing  such  disbursements,  would  have 
ordered  ;  but  neither  the  ward  personally,  nor  his  real  estate,  shall 
be  liable  for  such  disbursements  ;  *  and  upon  its  being  made  to  ap- 
pear to  the  satisfaction  of  a  circuit  or  corporation  court  of  chancery 

'  Ante,  U  206,  207.  See  also  Minor's  Institutes,  Vol.  1,  p.  449,  450;  Asberry's 
Adm'r  v.  Asberr/s  Adm'r  et  ah,  33  Grat.  463;  Ergenbright  et  ah  v.  Ammon's 
Adm'r  et  ah,  26  Grat.  490;  Crawford  v.  Shover  et  ah,  29  Grat.  69;  Bamum  et  ah 
V.  Frost's  Adm'r  et  ah,  17  Grat.  398. 

2  Minor's  Institutes,  Vol.  1,  p.  448,  and  cases  cited;  Anderson  v.  Thompson,  11 
Leigh,  439;  Myers  et  ah  v  Wade,  6  Eand.  444;  Foreman  v.  Murray,  &c.,  7  Leigh, 
412;  Davis  !■.  Harkness,  1  Gilman,  173;  41  Am.  Dec.  184;  notes,  pp.  189-190; 
Villard  v.  Kobert,  2  Strobhart' s  Equity,  40;  49  Am.  Dec.  654;  notes,  p.  657  to  660. 

=■  Code,  U  2604,  2605,  2609;  Code  W.  Va.  Ch.  82,  ?§  8,  9. 

*  Code,  §  2605;   Code  W.  Va.,  Ch.  82,  ?  9. 
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that  the  proper  mainteuance  and  education,  or  other  interests  of  an 
infant  require  that  the  proceeds  of  his  real  estate,  beyond  the 
annual  income  thereof,  should  be  applied  to  the  use  of  the  infant, 
it  shall  be  lawful  for  such  court  to  make  such  orders  from  time  to 
time  as  may  be  necessary  to  secure  such  application,  and  to  the 
extent  that  such  proceeds  may  be  so  applied,  they  shall  be  deemed 
and  taken  to  be  personal  estate,  but  no  further.* 

The  annual  income  or  profits  of  the  estate  which  is  applicable 
to  a  ward's  maintenance  and  education  embraces  that  derived  from 
property  in  the  hands  of  the  administrator  of  the  ward's  father, 
that  in  the  hands  of  or  under  the  immediate  control  of  the  guardian, 
and  indeed  all  that  belongs  to  the  ward,  but  the  surplus  of  one 
year,  not  required  for  disbursement,  becomes  a  part  of  the  princi- 
pal, and  cannot  be  employed  by  the  guardian  to  meet  disburse- 
ments of  subsequent  years,  except  where  it  is  allowable  for  that 
purpose  to  encroach  on  the  principal.^ 

As  to  the  real  estate  until  the  act  of  1872-3,'  no  sale  could  be 
made  for  the  purpose  of  applying  the  proceeds  to  the  infant's 
maintenance  and  education  ;  and  while  a  sale  of  personalty  made, 
or  an  application  to  the  ward's  expenses  beyond  the  income  derived 
therefrom,*  without  the  order  of  court  previously  had,  may  be 
ratified  by  the  court,'  the  statute,  even  as  enlarged,  contains  no 
such  provision  for  real  estate ;  but  where  it  is  sought  to  apply  it 
to  such  a  purpose,  its  sale  is  only  authorized  on  the  previous  orders 
of  the  court  of  chancery,^  made  from  time  to  time,  as  the  exigen- 

1  Code,  I  2609. 

'Minor's  Inst.,  Vol.  1,  p.  442,  citing  Bostwick's  Case,  4  Johns.  Chy.  E.  103; 
Hooper  v.  Eoyster,  1  Munf.  129,  132;  Foreman  r.  Murray,  7  Leigh,  416,  418; 
Bennett  v.  Claiborne  et  ah,  23  Grat.  374. 

'Code,  I  2616,  as  amended  by  act  in  force  May  1,  1888,  Acts  1887-8;  Code  W. 
Va.,  Ch.  83,  ?  2. 

*  Barton  v.  Bowen  and  Wife,  27  Grat.  849. 

'Maupin's  Ex' or  v.  Dulaney's  Devisees,  5  Dana,  589;  30  Am.  Dec.  699. 

'The  learned  judge  (33  Grat,  p.  668)  says,  "circuit  courts  in  chancery,"  but 
the  corporation  courts  have  similar  jurisdiction.  Chahoon's  Case,  21  Grat.  822; 
Minor's  Inst.,  Vol.  1,  p.  442. 
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cies  of  the  case  may  require.'  This  conclusion  does  not,  of  course, 
affect  the  right  given  by  statute  to  the  courts  to  decree  the  sale  of 
lands  of  infants  for  investment,  and  not  for  support ;  ^  but  a  pro- 
ceeding for  this  purpose  cannot  be  treated  as  if  it  were  under  the 
statute  providing  for  such  sale  for  the  purpose  of  maintenance  and 
education,  and  where  a  guardian  uses  the  proceeds  of  a  sale  made 
for  a  change  of  investment,  for  the  annual  expenses  of  his  ward, 
the  amount  will  be  disallowed  him  upon  a  settlement  of  his  ac- 
counts.' 

The  guardian  will  be  credited  with  any  debt  that  he  may  have 
properly  paid  for  his  ward,  whether  contracted  by  himself  or  obli- 
gatory upon  him  as  descending  from  his  father ;  *  such  debts  for 
instance  as  those  incurred  for  the  cost  of  clothes,  education,  rea- 
sonable counsel's  fees,  taxes,  hires,  repairs,  rents,  postage,  etc. ; ' 
and  where  the  guardian  is  not  the  parent,  he  may  charge  the  ward 
with  his  support,  notwithstanding  he  may  at  a  previous  time  (with- 
out valuable  consideration)  have  declared  that  he  did  not  intend 
to  charge  him,"  and  although  he  may  have  kept  his  wards  in  his 
family  and  required  them  to  work  as  children  might  be  required.' 

Where  the  parent  is  the  guardian  the  general  rule  is,  that  if  of 
sufficient  ability,  being  under  a  legal  obligation  to  defray  his  child's 
expenses,  they  are  not  to  be  allowed  to  him  as  guardian ; '  and  so 
where  a  parent  who  was  the  guardian  of  his  two  children,  main- 
tained and  educated  them  at  his  own  expense,  making  no  charge 
against  them,  and  whose  estate  at  the  time  of  his  death  in  Febru- 
ary, 1861,  was  ample  to  pay  its  debts  but  became  insolvent  by 
losses  incurred  since  then,  on  a  question  between  his  creditors  it 

1  Rinker  and  Wife  v.  Streit,  33  Grat.  667;  Gayle  v.  Hayes'  Adm'r,  79  Va.  542; 
Cummins  v.  Simpson's  Adm'r,  1  S.  E.  E.  657. 
'  Ante,  Vol.  1,  |  170. 
'  Einker  and  Wife  v.  Streit,  33  Grat.  663. 

*  Foreman  v.  Murray  el  ux,  7  Leigh,  412;  Bennett  v.  Claiborne  el  als,  23  Grat.  374. 
^  Minor's  Inst.,  Vol.  1,  p.  456,  and  cases  cited. 
"  Evans  v.  Pearce,  15  Grat.  516;  Armstrong  v.  Walkup,  9  Grat.  372. 
'  Armstrong's  Heirs  v.  Walkup  H  ak,  12  Grat.  608. 
'  Evans  v.  Pearce,  15  (jrat.  513. 
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was  held  that  his  children  were  not  to  be  charged  in  the  guardian- 
ship account  with  the  expenses  of  their  maintenance  or  education.^ 

Where  the  infant  children  lived  with  their  mother  on  the  dower 
estate,  and  were  supported  by  her  without  charge,  but  the  net  pro- 
ceeds of  her  estate  not  being  equal  to  her  expenses,  and  the  guar- 
dian of  the  children  having  paid  those  expenses  to  a  large  amount, 
which  the  mother  had  not  repaid  to  him,  it  was  held  upon  a  bill 
by  one  of  the  children  after  he  came  of  age,  that  since  it  was  im- 
possible to  ascertain  how  much  of  the  money  advanced  by  the 
guardian  was  applied  to  the  support  of  the  wards,  a  proper  and 
reasonable  allowance  should  be  made  for  the  annual  support  of  the 
wards  and  that  sum  credited  to  the  guardian.^ 

The  principal  of  an  infant's  personal  estate  in  the  hands  of  an 
administrator  was  allowed  to  be  applied  to  the  payment  of  the  cost 
of  a  house  and  other  permanent  improvements  put  upon  the  land, 
the  guardian,  who  was  the  mother,  supporting  the  children  the 
meanwhile  from  the  income  of  the  real  and  personal  estate  in  her 
hands,*  and  this  was  held  where,  although  the  guardian  could  not 
tell  for  the  repairs  of  what  particular  houses,  materials  purchased 
by  him  were  used,  yet  he  knew  they  were  in  fact  applied  to 
the  repair  of  some  of  the  wards'  houses/ 

It  was  held '  that  a  guardian  who  received  funds  of  his  ward 
during  the  depreciated  paper  money  times  of  the  American  revo- 
lution, ought  to  be  charged  with  it  as  of  its  value  reduced  by  the 
scale  of  depreciation  applied  on  the  last  day  of  the  year  in  which 
it  was  received,  but  as  to  the  adjustment  of  receipts  and  disburse- 
ment of  Confederate  rhoney  it  was  thought  that  to  lay  down  fixed, 
unbending  rules  of  decision,  applicable  to  all  cases,  would  be  not 
only  unjust,  but  in  the  nature  of  things  impracticable ;  and  that 

'  Griffith  et  ah  v.  Bird  et  al,  22  Grat.  73;  Stigler  v.  Stigler,  77  Va.  171;  Hauser 
V.  King,  76  Va.  736. 
'  Cunningham  v.  Cunningham,  4  Grat.  43. 
'Jackson's  Heirs  v.  Jackson's  Adm'r,  1  Grat.  146. 

*  Newton  v.  Poole,  12  Leigh,  112. 

*  Hooper  t).  Eoyster,  1  Munf.  119. 
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every  case  must  depend  upon  its  particular  circumstances  and  the 
measure  of  relief  must  vary  according  to  the  equities  of  the  parties.' 

Hence  where  a  guardian  from  1860  to  1863,  paid  his  ward's 
expenses  with  money  collected  upon  ante  bellum  debts,  a  part  of  it 
his  own  and  a  part  her  estate,  in  settling  his  accounts,  his  pay- 
ments were  not  scaled  as  of  their  dates,  but  he  was  allowed  what 
would  have  been  a  just  charge  in  good  money  for  board  and  tui- 
tion.^ 

While  a  guardian,  who  received  from  a  former  guardian  depre- 
ciated Confederate  treasury  notes,  Mas  only  charged  with  its^scaled 
value  as  of  the  time  he  received  it,  yet  the  former  guardian,  who 
received  good  money,  but  did  not  invest  but  used  it  for  his  own 
purposes  and  never  settled  his  accounts,  was  charged  with  the 
amount  he  had  received  in  good  money,  and  was  only  credited 
with  payments  made  for  the  wards  and  to  his  successor  as  guardian 
at  the  scaled  value  thereof  at  the  time  of  payment.'' 

X.  Infei-e.sf  Charged  in  Cfuardiann'  Accounts. — We  have  before* 
observed  that  the  rule  for  charging  interest  against  a  guardian,  or 
one  acting  as  such,  as  fixed  by  statute, '*  is,  that  he  will  be  charged 
with  interest  on  any  balance  at  the  end  of  any  year  which  ought 
to  be  invested  or  loaned  out  within  a  reasonable  time,  and  that  in- 
terest shall  be  charged  on  such  balances,  so  on  toties  quoties  during 
the  continuance  of  the  trust  ;^  and  further,  that  whenever  a 
guardian  shall  collect  any  principal  or  interest  belonging  to  his 
ward  he  shall  have  thirty  days  to  invest  or  loan  the  same,  and 
shall  not  be  charged  with  interest  thereon  until  the  expiration  of 
that  time,  unless  he   shall   have   made  the   investment  previous 

'  Barton  r.  Bowen  and  Wife,  27  Grat.  849;  Parsley's  Adm'r  r.  Martin  el  dls,  77 
^'a.  376;  Wimbish  r.  Rawlins'  Ex' or,  76  Va.  48.  See  also  Droragoole  v.  Smith, 
78  Va.  665. 

'  Barton  i\  Bowen  and  AVife,  27  Grat.  849. 

'Jennings  v.  .Jennings,  22  Grat.  313.  See  also  Bennet  v.  Claiborne  el  ah,  23 
•  irat.  366. 

*'Ante,  i  211,  Div.  2. 

5  Code,  R  2606,  2608;  Code  W.  Va.,  Ch.  S2,  |J  10,  12, 

« Garrett,  Ex' or,  &c.  v.  Carr,  1  Rob.  208. 
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thereto,  in  which  case  he  shall  be  charged  with  interest  for  the 
time  the  investment  or  loan  is  made. 

We  have  also  observed  that  the  statute  is  construed  to  mean 
that  the  balance,  whether  of  principal  or  interest,  or  both,  remain- 
ing at  the  end  of  the  year,  shall  bear  interest,  when  such  balance 
is  in  favor  of  the  ward,'  but  when  the  balance  is  in  the  guardian's 
favor  compound  interest  is  not  allowed.^  If,  however,  the  money 
is  not  in  the  guardian's  hands,  but  is  loaned  out,  he  will  only  be 
charged  with  such  interest  as  he  does  or  ought  to  receive,  and 
when  the  guardianship  terminates,  interest  will  be  charged  only 
upon  the  principles  that  prevail  in  settlements  between  creditors 
and  debtors,  which  exclude  the  allowance  of  compound  interest.' 

Where  a  debt  is  lost  by  the  default  or  negligence  of  a  guardian, 
he  is  liable  for  interest  on  it  just  as  any  other  fiduciary  is  made 
liable  by  the  statute — a  subject  which  we  have  already  considered  ;  ^ 
but  where  a  guardian  did  not  cliarge  for  the  board  of  his  ward,  it 
was  thought  that  he  ought  not  to  be  charged  with  interest.'' 

Where  the  guardian  receives  his  ward's  money,  and  does  not 
invest  it,  but  retains  it  in  his  own  hands,  he  is  to  be  charged  witli 
interest  thereon  from  the  date  of  its  receipt,  and  not  from  the  end 
of  the  thirty  days  allowed  by  statute  for  making  the  investment.'' 

XI.  Termination  of  Guardianships. — The  office  of  guardian 
continues  until  the  minor,  being  a  male,  shall  attain  the  age  of 
twenty-one  years,  or  being  a  female,  shall  attain  that  age  or  marry, 
or  in  the  case  of  a  testamentary  guardianship  until  the  termination 
of  the  period  limited  therefor ;  ^  but  while  the  statute  provides 
that  at  the  expiration  of  his  trust  the  guardian  shall  deliver  and 
pay  all  the  estate  and  money  in  his  hands,  or  with  which  he  is 

'  Strother  et  als  r.  Hull  el  ah,  23  Grat.  652. 
^  Garrett  v.  Carr,  1  Rob.  211. 

'Minor's  Inst.,  Vol.  1,  p.  455;  Cunningham  v.  ( 'unningham,  4  Grat.  43. 
^AnU,  I  211,  Div.  3;  Code,  I  2676;  Minor's  Inst.,  Vol  I,  p.  443. 
'Sayers  v.  Cassell  e(  ah,  23  Grat.  532.     See  also  Arrington  v.  Cheatham  and 
Wife,  2  EQb.  515. 
'Suavely  v.  Harkrader  el  als,  29  Grat.  112. 
'Code,  I  2603;  Code  W.  Va.,  Ch.  82,  ?  7. 
6 
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charged,  to  those  entitled,  it  further  provides,'  as  an  exception  to 
this  requirement,  that  where  a  female  ward  marries,  it  shall  not  be 
lawful  for  the  guardian  to  pay  or  turn  over  her  estate  before  she 
attains  the  age  of  twenty-one,  notwithstanding  her  marriage. 

The  guardianship  of  course  terminates  with  the  death  or  resig- 
nation, with  the  consent  of  the  court,  of  the  guardian,  and  it  does 
not  survive  to  the  personal  representative.  As  we  have  also  before 
observed,  an  end  may  be  put  to  the  guardianship  by  his  removal 
for  cause  by  the  court,  or  upon  a  motion  to  compel  him  to  give  a 
new  bond  and  his  failure  so  to  do.^ 

If  a  guardian  commit  waste  he  is  liable  to  the  ward  at  the  ex- 
piration of  his  guardianship  for  damages,^  and  if,  after  his  powers 
as  guardian  are  revoked,  he  collects  any  money  on  account  of  any 
claim  that  was  in  his  hands  as  guardian,  he  and  the  sureties  on  his 
bond  are  accountable  to  the  parties  entitled  thereto,  provided  the 
payment  was  made  in  good  faith  by  a  person  who  was  not  informed 
of  the  revocation,  and  who  believed  when  he  made  it  that  the  party 
claiming  to  be  guardian  was  so  in  fact,  and  had  authority  as  such 
to  receive  the  money. ^ 

A  bond  given  by  a  guardian  to  his  ward  on  a  settlement  after 
he  or  she  comes  of  age,  is  no  discharge  of  the  sureties  on  the 
guardian's  bond,"  although  it  is  said  to  be  prima  facie  evidence 
against  them ; "  and  a  receipt  in  full  by  the  ward,  given  shortly 
after  attaining  his  majority,  after  a  final  settlement  with  the 
guardian,  does  not  in  equity  preclude  him  from  showing  that  the 

1  Code,  ?  2603;  Code  W.  Va.,  Ch.  82,  §  7. 

^  Ante,  I  214,  Divs.  1  and  2;  Code,  ?  2687;  Minor's  Institutes,  Vol.  1,  pp. 
424,  435,  437,  471  to  473;  Bank  of  Va.  v.  Craig,  6  Leigh,  399.  When  the  guardian 
is  appointed  on  the  nomination  of  an  infant  over  fourteen  years  of  age,  the  infant 
cannot,  at  his  own  election,  have  him  removed.     Ham  v.  Ham,  15  Grat.  24. 

'  Code,  i  2777;  Code  W.  Va.,  Ch.  92,  ?  3. 

*  Sage  el  al  v.  Hammond,  27  Grat.  651. 

*  Hamlin's  Adm'r  v.  Atkinson,  &c.,  6  Rand.  574. 

"  Minor's  Institutes,  Vol.  1,  p.  441.  A  verbal  release  of  the  guardian  does  not 
discharge  him.  Johnson  ;■.  .Johnson,  2  Hill's  Chy.  277;  29  Am.  Dec.  72;  Peale's 
Adm'r  !'.  Thurmond,  77  Va.  753. 
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guardian  is  still  indebted  to  him.'  And  where  one  qualified  as 
the  guardian  of  three  infants,  but  never  settled  his  accounts  as 
such,  and  after  they  became  of  age  they  executed  a  deed  of  release 
to  one  of  the  two  sureties  on  the  guardian's  bond,  with  a  proviso 
that  it  should  not  be  understood  to  discharge  the  co-surety,  it  was 
held  that  the  release  did  not  discharge  the  other  surety  except  as 
to  such  portion  of  the  debt  as  the  released  surety  might  have  been 
compelled  to  pay.^ 

XII.  Decrees  against  Guardiam  and  their  Sureties. — Where  a 
guardian  has  died,  a  decree  should  not  be  made  against  his  sureties 
until  the  accounts  of  the  administrator  of  the  guardian  are  settled, 
and  an  enquiry  has  been  directed  to  ascertain  whether  any  estate, 
real  or  personal,  of  the  guardian  remains,'  and  even  against  a  liv- 
ing guardian  there  must  ordinarily  be  a  settlement  of  liis  accounts 
as  such  before  a  decree  can  be  rendered  against  him  and  his  sureties  ; 
but  where  the  property  of  the  infants  consisted  of  a  single  claim, 
and  the  amount  received  iipon  it  by  the  guardian  was  ascertained, 
and  there  was  no  doubt  as  to  the  amount  due  by  the  guardian,  it 
was  held  that  there  might  be  a  decree  against  him,  although  no 
account  had  been  taken.* 

There  was  formerly  no  limitation  to  a  decree  against  a  guardian 
other  than  that  interposed  by  the  discretion  of  the  court  in  respect 
to  stale  and  antiquated  claims,  where  the  transactions  had  become 
obscure  by  lapse  of  time,  or  where  from  loss  of  vouchers  or  death 
of  witnesses,  injury  was  likely  to  result,  or  where,  from  the  mutual 
relations  of  the  parties,  a  presumption  of  satisfaction  fairly  arose,  "^ 

'  Shakelford  v.  Newbill,  2  P.  &  H.  232.  But  long  and  unexplained  acquiescence 
by  the  ward,  after  attaining  f^^ll  age,  in  a  settlement  made  after  his  majority,  is, 
in  this,  as  in  other  cases  of  like  kind,  an  effectual  bar.  Baylor  !'.  Fulkerson,  Ya. ; 
31  S.  E.  R.  64. 

'  Hewitt's  Adm'r  r.  Adams  et  ah,  1  P.  &  H.  34.  See  also  8  Am.  Dec.  679;  20 
Jd.  463;  Stanley's  Appeal,  8  Penn.  St.  431;  49  Am.  Dec.  530;  note,  p.  532. 

'  EobertB  v.  Colvin,  3  Grat.  358.  See  also  Lincoln' s  Adm'  r  v.  Stern  and  Wife,  23 
Grat.  816. 

*  Sage  et  al  v.  Hammond,  27  Grat.  651. 

°  Minor's  Institutes,  Vol.  1,  p.  468;  Ante,  Vol.  1,  I  23. 
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but  as  to  the  sureties  on  the  bond,  the  limitation  was  ten  years  after 
the  right  of  action  accrued.'  Now,  however,  the  statute  ^  applies 
to  both  the  fiduciary  himself  and  to  his  sureties,  and  a  suit  to  sur- 
charge and  falsify  the  accounts  of  a  fiduciary  can  only  be  brought 
for  any  balance  stated  in  an  account,  within  ten  years  after  the  ac- 
count has  been  confirmed. 

Before  the  adoption  of  the  Code  of  1849,  a  suit  brought  by  a 
ward  against  the  administratrix  of  her  guardian  for  an  account 
was  allowed  to  linger  for  twenty-four  years,  and  then  there  was  a 
decree  in  favor  of  the  ward.  The  ward,  not  being  able  to  obtain 
satisfaction  of  the  decree,  filed  a  bill  against  the  surety  of  her 
guardian,  and  in  reply  to  his  defense  thereto  it  was  held  that  the 
lapse  of  time  during  which  the  ward  was  prosecuting  her  claim 
against  the  administratrix  of  the  guardian  furnished  no  ground 
for  the  exoneration  of  the  surety,  and  the  statute  of  limitations 
did  not  apply  to  the  case.' 

AA^here  the  suit  is  for  the  settlement  of  accounts  with  several 
wards,  and  one  bond  has  been  given,  the  decree  should  properly 
be  in  favor  of  each  one  separately,  and  the  accounts  should  be 
stated  separately ;  and  wliere  one  of  the  wards  was  still  a  minor 
it  was  held  to  be  error  to  make  a  joint  decree  in  favor  of  him 
and  the  other  wards,  even  by  consent.'' 

A  debt  paid  by  tlie  surety  of  a  guardian,  who  was  afterwards 
discharged  in  bankruptcy,  was  held  not  to  be  a  fiduciary  debt, 
such  as  a  discharge  in  bankruptcy  did  not  bar  the  recovery  of  by 
the  surety,  for,  said  Burks,  J.,  "  a  bond  on  which  principal  and 
surety  are  both  bound,  once  paid  by  the  surety  in  the  lifetime  of 
the  principal  without  assignment  by  the  creditor,  or  agreement  to 

'  Leake  v.  Leake,  75  Va.  801;  Sharpe  v.  Kockwood,  78  Va.  24;  Hoge  v.  Vin- 
troux,  21  "W.  Va.  2;  MoCormick  c  Wright,  79  Va.  524;  Ashby  v.  Bell,  80  Va. 
811;  Peale  v.  Thurmond,  77  Va.  753. 

=  Code,  ?  2921.     The  West  Virginia  statute  is  found  in  Code,  Ch.  104,  U  6,  7. 

'  Roberts  v.  Colvin,  3  Grat.  358. 

*  Armstrong's  Heirs  v.  AValkup  et  als,  9  tlrat.  372. 
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assign,  is  forever  dead  as  a  security,  as  well  in  equity  as  at  law. 
There  can  be  no  subrogation  in  such  a  case."  ' 

The  Effect  of  an  Ex  parte  Settlement. 

§  215.  Tlie  statute  -  provides  that  the  e.v  parte  settlement  by  a 
master  commissioner  of  the  accounts  of  a  fiduciary  to  the  extent 
that  the  same  shall  be  confirmed  by  the  court  to  which  it  is 
properly  returned,  shall  be  taken  to  be  correct,  except  so  far  as 
the  same  may  in  a  suit  in  proper  time  ^  be  surcharged  and  fal- 
sified. This  was  regarded  as  the  effect  of  an  e.v  parte  settlement 
even  before  the  statute,  and  although  an  account  formally  stated 
in  pursuance  of  a  decree  of  court  in  a  suit  inter  parte.s  and  con- 
firmed by  the  court,  is  not  even  prima  facie  evidence  against  per- 
sons who  were  not  parties  to  the  suit  or  in  privit}-  with  any  party 
thereto.*  An  ex  parte  settlement  is  pjriiiia  facie  evidence  against 
creditors,^  and  even  though  great  and  numerous  errors  appear,  or 
even  though  the  executor  or  administrator  seems  to  have  taken  an 
unfair  advantage,  although  he  never  returned  to  the  court  and  did 
not  exhibit  to  the  creditor  any  inventory  and  appraisement  of  the 
estate,  the  audited  accovmts  are  yet  to  be  taken  as  prima  facie 
evidence  and  to  be  corrected  only  so  far  as  they  are  surcharged 
and  falsified.^ 

'  Cromer  v.  Cromer's  Adm'rs,  29  Grat.  285;  Powell's  Ex'ors  r.  White  et  ah,  11 
Leigh,  309,  324;  Kendrick  et  alj!  v.  Forney,  22  Grat.  748. 

^Code,  2  2699;  Code  W.  Va.,  Ch.  87,  i  22;  Newton  v.  Poole,  12  Leigh,  112; 
Corbin  v.  Mills,  19  Grat.  438;  Chapman  «•.  Shepherd,  24  Grat.  377;  Carters.  Ed- 
munds, 80  Va.  58 ;  Radford  v.  Fowlkes,  85  A^a.  820.  An  ex  parte  settlement  may 
be  impeached  when  on  its  face  it  shows  that  payments  have  been  made  on  some 
debts  in  excess  of  their  jast  shares.  McCormick  r.  'Wright,  79  Va.  524.  See 
also  Kyles  v.  Kyle,  25  W.  Va.  376;  Seabright  <•.  Seabright,  28  W.  Va.  412;  Fi- 
delity Co.  V.  Kailroad  Co.,  32  W.  Va.  215. 

'Ante,  Vol.  1,  ?  30. 

*  Minor's  Institute,s,  Vol.  4,  Pt.  2,  p.  1232;  Robertson  et  ah  v.  Wright  et  als,  17 
Grat.  534;  Newton  i'.  Poole,  12  Leigh,  112. 

^Shearman,  Adm'r,  v.  Christian  el  als,  9  Leigh,  571. 

'Newton  V.  Poole,  12  Leigh,  112,  Ante,  Vol.  1,  ?  93;  Chapman's  Adm'r  v. 
Shepherd's  Adm'r  et  als,  24  Grat.  389;  Radford  r.  Fowlkes,  85  ^'a.  845. 
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1:  th':  \<)U':hi-,rr,  nterred  to  in  th<;  '•x  /yji-f-e  yrttlcifj'^nt  'i^u!i<A  fx,- 
prodnoed  tJiey  will  t/<.-  pre-,umMj  to  liave  '^xi.-.K:;'!;  although  if  pr'>- 
daced  the  plulij^.H'  wjuy  (y^ntrovert  th'.-ir  fofy;  sm'J  'iffV.-t ;  but  in 
any  -u'.h  'si^  tli';  burd*;ii  of  proof  iij  on  lh<;  'ofj.pi^.i/jar/t  and  ri/» 
cbange  can  be  nmde  in  t},*.-  aiC-cf/i^m-  i-.x'^-.iA  on  rjniirA'is'^jjry  *■.:■',- 
deii%,  and  ihL-  rul*  I-,  adhered  t^>  v.  ith  ■.\>':<xa\  ,-,tri',-tnfe-,r.  /.  hef; 
there  has  been  a  'ooi.'dersiole  lap*;*!;  f/f'  i;/,';-;.' 

^  i\'',.  J  be  -VaiuV:"  jOrovwlfeB  iti^i*.  ih';  <»njmi!«i/>ner  Jn  -tsi'.i/ig 
and  settKriy  the  acrjouni-  of  a  fidu'-lij/y  -JiiiJl  allov  any  friivyfjabl* 
expeiL-!<i-  inearr»-<J  by  binj  a=  -uch.  and  s.jvv.  '-/.'■>■•/.  Ms  '.-a-y*  whtye 
it  is  'yiLerv.I^e  prvid-ri  a  ;  -;-■...  ;^,-  'y^Hj[jen-^  •,.'•/.'.  in  the  form  oi' 
a  'yjiijiX;l-«>/n  on  receipt'!  or  '/therv.w;. 

J ;.-  statute  in  :o.">:  pnor  to  March  1,  X"."',' }  ;•:  ..i.":/i  iJiat  a.-.y 
.•>J^''lary  wb*/  iriifAiM  vihoiiy  fiul  to  ii^;-  ;>rfore  a  ':/>iijnjitr-JO£jA/-  a  -.tit>:- 
njfcntoj'  re^yjipis  for  any  y<ijr  -.  >.;j.'.-j  -J.i  uMutiu:  <:.:v:f  >,-,  expiiatiwi 
-f.o^.'l  .Li/e  lYi  a :'j.\r-:.:^,:.  ,:.  v,:.'i'.e'.  e;  foi  bi-  .  :  .\<:t-'.  'j  ir.:..>  •j,:^:. 
•  ear.  t.  -.  -r.ould  .'i.e  r>:  eniitj'-'i  to  i  '^jiuuiL-v-uju  on  atr.  ,'i.oney  re- 
ceived  by   i,;,',:.  1/Ut   whi'.'j   be  faile<l  to  .riob^de  in  bi*  zj-.'-Jijh'..* 

.-:  •.*    -,'-...  :,  i  <C:  i^-uy^.  .  ■  A';-.-.  .-  r.  '.'.'hilti  Tr  A>fc,  -;•  «i,  H  V/.   /i  r.'j 

Ex  y  ■'/:  -^^..-i:^^-.:  ■.-■'-■■:  DO  f&ct  -i^.K.  \hk  f^t.--:-::/.:.  ■/.  ..'.-.'..-^C-^.-^-,  V^-.  aaec^f^T 

:j'-j-.  ■■--.  ii_:  "'■  a  >.rSt2*il  i.-x.',„-.t 
^'^y^ii,  5  ii^VS    CufcW    Vi.,  CI.  ^'    i  17. 

*  i.T  tfc^  ->1^  act  ^in^  tfjaasusmja  ^  v.-   '  r^.-.-'j^-.  -.t.j^.  -.h-,  :-ry.r.  « i-  -^  ..-vt.'  v^ 
■.^^  X'-.rL     <:-jg.-j::^.*  >.'■.:::  rt.?^i()^.>T.  ■  J-.r.::.  :    24  'r'V..  2-7.     Sw:  tt*  .'^Jjr 

^.?  r^jii^s  x.v. ■-'.-V-.-.- -       y..f.r::j'.s.-:.f.r/'?ici^.   >.  Vi   ;>,'.     7;_';  ii_',>vjrv>:  v,  » 

T-vTr^Tjic  r.  Ij-jS.  %  Vs.  ;i-     -■%  .<.-,->;.-.-.,■-.  ■-.  '>;...%r. %' j.-,^.  >,y  Vs.  :;'5:  v.j.-c 

r.  r-rjs«i-  V;  Vi  VVr      .1   'ifz^."^.  for  a  .•-r^-.:-.  ?«-aj^  r»  vxxi,.-.^  ifflj  4z- 

.^iA-V^.  i-.  ■4-6at:';-^-'x:.A  v---'.  7^_ -,v'.^- Ti.t -,-..••;■.  •--•r.a-..-^^ -,/ that  >-•«   f^.yjlf/m'^. 
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An  exception  to  tbLs  forfeiture  wa-,  however,  declared  to  exi-t  in 
any  cu-e  in  whicli,  within  -ix  moatks  after  the  end  of  any  year, 
-uch  fiduciary'  gave  to  the  parties  entitled  to  the  money  received 
in  such  year,  a  statement  of  the  said  money,  and  actually  -ettled 
therefor  with  thern  ;  and  also  in  any  case  in  which  ^vithin  the  said 
six  months  after  the  end  of  any  year,  a  fiduciar\-  kid  a  statement 
of  his  receipt-  within  -uch  year  before  a  commi-sioner  in  chancer% , 
who  might  in  a  pending  -uit  have  been  ordered  to  settle  his  ac- 
counts.' 

The  interpretation  given  by  tbe  court  of  appeals  to  thi-  -tatute 
was,  that  the  forfeiture  prescribed  wa^  arbitrark',  absolute,  and  not 
under  the  control  of  thf-  court- ;  -'  hence  by  an  act  ija--ed  ^^lareh 
1,  ]  8^7,^  the  legislature  of  Virginia  amended  tlie  law  <(j  as  to  pro- 
vide that  the  failure  to  make  tbe  settlement  -hould  forfeit  all  richt 
to  the  comrni-,-iou-  uideiiy  they  are  fiUoueJ  by  the  cond.  This  act 
is  not  retro.-, pective,^  and  hence  doe.^  not  applv  to  anv  t-ase  that 
occurred  prior  to  it-  pa.--age,  althotigh  it  ha^  Ijeen  decided  that  the 
act  of  March  '1,  \'<MiJ'  commonly  known  as  the  -tay  law  act,  su-- 
pended  the  operation  of  the  law  forfeiting  the  right  to  commission- 
in  all  cases  that  occurred  during  the  time  covered  bv  that  act.'' 

In  the  ease  of  Brent's  Adm'r  »■.  .Senseney  d  alt^'  it  appeared  that 

him  lo  his  ttstator's  estate  and  credited  to  the  estate  in  the  executorial  account. 
Fameyhough  r.  Dickerson,  2  Rob.  582.  The  amount  is  not  c-onfined  to  five  per 
cent.,  althotigh  that  Ls  the  asual  rate  of  compensation.  Boyd  r.  Oglrabv,  'li  Grat. 
074.  If  one  of  two  executors  perform  all  the  work,  he  may  be  allowed  all  the 
conmiU8ion.s.  Claycomb  v.  Clayoomb,  10  Grat.  -589.  The  provisions  of  the 
statute  forfeiting  the  commission  did  not  apply  to  the  case  of  an  estate  under  set- 
tlement in  a  pending  suit.     Fauber's  Adm'r  r.  Gentry,  cf  Ya.  312. 

'  There  is  substantiaUv  the  same  statute  in  West  \'irginia.  Code,  C  h.  87,  i  7 ; 
(Jodeof  Va.,  ?  2679. 

^Wood's  Ex' or  t.  Gainett,  6  Leigh,  271,-  Boyd's  Ey.' or-  r.  Boyd's  Heirs,  3 
Grat.  113;  Strother  et  ah  r.  Hull  a  cUn,  23  Grat.  670. 

=  Acts  1866-7,  p.  704.     Xow  fJode,  'i  2079. 

*Crigler's  -Vdm'r  c.  Alexander's  Ex' or,  33  Grat.  G7-1.  See  also  Strother  et  ah 
V.  Hnlf  e<  ah,  23  Grat.  670;  Lovet  r.  Thomas'  Adm'r,  81  Va.  24.j. 

*  Acts  1865-6,  p.  181;  Amended  Arts  186fr-7,  p.  726. 

'Strother  et  ah  v.  Hull  et  ah,  23  Grat.  070:  Mote--  et  a}.=  >■.  Hart's  .\dm'r,  2-5 
Grat.  804. 

"September  term,  1880  I'.Staimton),  of  f>jurt  of  .A.ppeal.'^  of  Virginia,  but  not 
reported.     Brent's  .Vdm'r  r.  f  levenger,  78  Va.  12. 
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H.  M.  Brent  qualified  in  February,  1861,  as  executor  of  Jacob 
Senseney,  deceased,  and  died  in  October,  1875,  without  having 
settled  his  executorial  accounts.  Thereupon  the  circuit  court  re- 
fused to  allow  to  his  estate  any  commissions  or  compensation  for 
settling  his  decedent's  estate,  but  upon  appeal  the  supreme  court 
of  appeals  of  Virginia  held  that  the  forfeiture  imposed  by  law 
was  suspended  by  the  act  of  March  2,  1866,  up  to  the  date  of  its 
passage,  and  that  under  all  the  circumstances  of  that  case  it  was  a 
proper  one  for  the  allowance  of  commissions  under  authority  of 
the  act  of  March  1,  1867,  and  lience  his  estate  was  only  denied 
the  right  to  commissions  upon  receipts  between  the  dates  of  March 
2,  1866,  and  March  1,  1867. 

The  allowance  of  compensation  to  a  fiduciary  has  been  said  to 
be  a  matter  of  right  and  not  of  grace,'  but  this  is  not  by  any 
means  universally  conceded  to  be  true.  Where,  however,  it  is 
given  by  statute  it  becomes  a  right,  unless  by  some  act  or  qualify- 
ing circumstance  the  claim  is  forfeited.^  When,  therefore,  a  fidu- 
ciary has  regularly  settled  his  accounts,  or  is  excused  for  his  failure 
so  to  do  by  some  of  the  exceptions  embraced  in  the  statute,  or  by 
the  judge  in  the  exercise  of  the  discretion  given  him  by  law,  he 
must  be  allowed  his  proper  commissions  or  compensation. 

Where  he  is  in  default  and  the  allowance  becomes  a  matter  for 
the  court's  discretion,'  the  general  rule  laid  down  is,  that  the 
amendment  to  the  law  in  this  respect  was  clearly  intended  to  be 
exercised  in  cases  in  which  there  should  be  some  reasonable  excuse 
for  delay  and  to  cases  in  which,  under  all  the  circumstances,  it 
should  appear  unjust  and  inequitable  to  exact  the  forfeiture.* 
Where,  therefore,  an  administrator  was  not  prevented  from  mak- 
ing his  settlement  by  accident,  inadvertence  or  other  extenuating 

^Lomax  on  Ex'ors,  Vol.  2,  p.  543;  Vanderheyden  v.  Vanderheyden,  2  Paige, 
285;  Id.,  Am.  Dec.  86,  and  note,  p.  88;  Meacham  v.  Stems,  9  Paige,  405;  Lead- 
ing Cas.  in  Eq.,  Vol.  2,  Pt.  1,  p.  543. 

'  Minor's  Inst.,  Vol.  1,  p.  458. 

3  Whitehead  v.  Whitehead,  85  Va.  870. 

*  Strother  v.  Hull,  23  Grat.  070. 
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cause,  but  his  failure  occurred  from  a  deliberate  purpose  on  his 
part  formed  and  avowed  not  to  settle  until  he  was  compelled  by 
law,  it  was  held  that  he  was  properly  refused  compensation.' 

In  the  case  of  Kee's  Ex'or  v.  Kee's  Creditors,  2  Grat.  116,  the 
executors  kept  no  accounts,  and  upon  the  settlement  a  large  balance 
was  found  against  them  and  they  were  allowed  a  commission  of 
two  and  a  half  per  cent.  Upon  appeal,  Stanard,  J.,  said  :  "  Con- 
sidering the  principle  on  which  the  executors  have  been  made 
accountable  for  the  estate  of  their  testator  (and  justly  so,  having 
reference  to  the  manner  in  which  they  have  kept  the  accounts  of 
their  administration),  they  have  been  charged  in  favor  of  those 
interested  in  the  estate,  probably,  with  as  much,  and  perhaps  more 
than  they  would  have  been  had  the  accounts  been  kept  with  the 
utmost  exactness ;  it  was  not  proper  to  inflict  on  them  the  further 
penalty  of  the  loss  of  part  of  the  customary  commission  of  five 
per  cent,  on  the  personal  estate  for  which  they  are  held  accounta- 
ble, and  the  tenth  exception  of  the  executors  to  such  reduction  of 
commission  ought  to  have  been  sustained,  and  they  should  be 
credited  for  tlie  customary  commission  of  five  per  cent." 

In  the  case  of  Brent's  Adm'r  v.  Senseney  et  ah,  Christian,  J., 
delivering  the  opinion  of  the  court,  said  :  "  It  is  true  tlie  act  of 
1867  places  the  matter  within  the  discretion  of  the  court  to  refuse 
or  allow  commissions  as  may  appear  right  and  just  in  each  par- 
ticular case.  But  it  was  not  intended  that  this  discretion  should 
be  arbitrarily  exercised  ^ — to  allow  or  refuse  comj)ensation  as  the 
judge  might  arbitrarily  determine.  But  the  act  invests  the  court 
with  the  exercise  of  a  sound  discretion,  which  is  the  subject  of 
review  in  an  appellate  court.  If  such  discretion  thus  conferred  is 
unsoundly,  unjustly  or  arbitrarily  exercised,  an  appellate  court 
may  correct  it." 

Proceeding  then  to  consider  the  circumstances  of  that  particular 
case,  the  learned  judge  further  said  :  "  The  executor  entered  upon 

'■  Strother  et  als  v.  Hull  el  ah,  23  Grat.  670. 
^  Trevelyan's  Adm'r  v.  Lofft,  83  Va.  148. 
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the  duties  of  his  office  just  before  tlie  commencement  of  the  late 
civil  war.  At  any  time  his  duties  as  executor  would  have  been 
onerous,  demanding  much  time  and  attention.  The  will  was  an 
elaborate  one,  imposing  peculiar  duties  and  trusts  upon  the  ex- 
ecutors, for  they  were  trustees  as  well  as  executors.  The  estate 
was  a  large  one,  amounting  to  upwards  of  $70,000.  The  debts  of 
the  testator  were  numerous  and  considerable,  amounting  to  over 
|1 8,000.  The  record  shows  in  the  management  of  this  large  es- 
tate the  utmost  fidelity  and  the  most  scrupulous  integrity.  There 
is  no  complaint  from  any  quarter  that  any  loss  occurred  from  a 
failure  of  the  executor  to  do  his  full  duty.  It  is  true  he  did  not 
settle  any  account  formally  before  a  commissioner,  as  he  could  not 
possibly  do,  in  the  unhappy  and  unsettled  condition  of  the  coun- 
try consequent  upon  the  civil  war,  which  commenced  immediately 
after  he  assumed  the  duties  of  executor.  But  the  record  shows 
that  he  furnished,  from  time  to  time,  elaborate  statements  to  the 
parties  in  interest  of  the  true  condition  of  the  large  estate  com- 
mitted to  him,  and  which  he  so  faithfully  administered.  No  lega- 
tee, no  devisee,  no  cesliti  que  trust,  no  creditor  complains  of  any 
loss  or  mismanagement.  Indeed  the  very  bill  in  this  case  is  filed 
by  none  of  them,  but  by  the  administrator  of  the  executor. 

"  It  may  be  said  that  even  in  ordinary  times  an  executor  who 
has  exhibited  so  much  vigilance,  fidelity  and  integrity,  ought  to  be 
fompensated  if  it  can  be  lawfiilly  done.  But  it  must  be  remem- 
bered that  this  large  estate  was  administered  daring  extraordinary 
times.  It  was  administered  amid  the  storms  of  civil  war,  and  the 
conflict  of  contending  armies.  Winchester  (the  residence  of  the 
executor,  and  where  the  personal  and  real  estate  of  the  testator 
\vas  situated),  unfortunately  lay  in  the  line  of  march  of  both 
armies,  and  was  the  gateway  of  that  rich  and  beautiful  valley, 
which  both  armies  were  seeking  during  the  whole  unhappy  struggle 
to  occupy  and  hold.  Winchester  was  held  alternately  by  Con- 
federate and  Federal  armies,  but  oftener  and  longer  by  the  latter. 
The  record  shows  that  the  executor,  Brent,  was  on  friendlv  terms 
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with  the  Federal  officers,  and  had  influence  with  them,  which  he 
constantly  used  in  the  protection  of  the  property  of  his  testator. 

«  The  record  further  shows  that  he  so  managed  the  debts  of  his 
testator  as  to  pay  off  to  the  bank,  of  which  he  was  cashier,  large 
debts  with  the  notes  of  the  bank,  with  only  fifty  cents  in  the  dol- 
lar. The  record  further  shows  that  he  renewed  from  time  to  time 
large  notes  due  the  bank  from  his  testator  by  giving  his  own 
notes  in  their  place ;  and,  indeed,  that  he  protected  the  property 
of  his  testator  so  well,  and  managed  the  large  indebtedness  so 
well,  that  in  spite  of  the  loss  of  slaves  and  bank  stock,  the  estate 
of  his  testatoi-,  worth  |70,000  when  it  came  into  his  hands,  after 
paying  debts  to  the  amount  of  $18,000,  was  estimated  in  1869 
to  be  worth  $74,000.  We  say,  therefore,  that  an  executor  so 
vigilant,  so  faithful,  and  so  skillful  in  the  management  of  his  tes- 
tator's estate  during  a  period  when  so  many  estates  were  wrecked, 
and  when  loss  and  destruction  of  property  was  the  general  rule 
and  the  general  experience,  is  entitled  to,  and  ought  to  have 
awarded  to  him,  by  way  of  compensation,  all  the  commissions 
which  may  lawfully  be  allowed  him ;  and  we  are  of  opinion  that 
if  there  ever  was  a  case  in  which  a  court  would  be  justified,  and 
in  the  exercise  of  a  sound  discretion  required  to  allow  the  executor 
all  the  compensation,  by  way  of  commissions,  it  is  lawful  to  allow, 
it  is  the  case  made  out  by  this  record."  ' 

A  personal  representative,  who  did  not  settle  his  accounts  until 
after  the  civil  war,  was  held  to  be  entitled  to  his  commissions  upon 
moneys  received  by  liim  during  the  war,-  but  where  a  guardian  did 
not  invest  money,  which  he  received  before  the  war,  but  used  it 
for  his  own  purposes,  and  did  not  settle  his  accounts,  it  was  held 
the  compensation  was  properly  refused  him.' 

The  general  rule  both  in  England  and  America  is,  that  a  fidu- 

'  This  case  is  quoted  at  this  length,  because,  although  it  discusses  so  elaborately 
the  question  of  the  proper  allowances  of  commissions,  it  is  not  reported,  and  hence 
is  not  accessible  to  the  general  reader. 

''  Moses  et  al  v.  Hart's  Adm'r,  25  Grat.  795. 

'  Jennings  v.  Jennings,  22  Grat.  313. 
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ciary  will  not,  in  addition  to  his  ordinary  compensation,  be  allowed 
payment  for  services  rendered  as  counsel,  agent  or  the  like,'  but, 
as  we  have  before  observed,^  this  rule  or  custom  does  not  prevail 
in  Virginia,  and  in  the  settlement  of  fiduciary  accounts,  reasonable 
charges  for  professional  and  other  services  rendered,  for  such  as 
the  administrator  might  justly  employ  another  at  the  expense  of 
the  estate,  are  allowed  him  if  rendered  by  himself. 

The  usual  commission  allowed  is  five  per  cent,  upon  the  receipts,^ 
but  no  law  prescribes  any  specific  rate,  and  in  some  cases  less  than 
five,  and  in  some  as  much  as  ten  per  cent,  has  been  allowed,  and 
approved  by  the  court  of  appeals.* 

When  the  estate  was  directed  to  be  kept  together  by  the  execu- 
tor, he  was  allowed,  under  the  peculiar  circumstances  of  the  case, 
a  commission  of  seven  and  a  half  per  cent. ;  °  and  where  the  debts 
were  small  and  numerous  ten  per  cent,  was  allowed,"  and  the  same 
allowance  was  made  where  the  administrator  was  put  to  great  and 
unusual  trouble.'' 

Where  money  is  received  and  paid  out  again  only  one  commis- 
sion is  allowed,"  but  an  executor  was  held  to  be  entitled  to  com- 
mission on  bonds  or  other  debts  payable  to  the  testator,  and  which 
were  received  by  the  legatees  as  cash."  A  commission  was  also 
allowed  upon  the  sales  of  crops  from  the  testator's  lands  made  by 
the  personal  representative  ;  upon  money  found  in  the  house  and 
disbursed  or  invested  ; '"  upon  grain  and  other  perishable  property 

'  Leading  Cas.  in  Eq.,  \'ol.  2,  Pt.  1,  p.  .547.     See  Ante,  I  207,  p.  720,  and  note. 

■'  Ante,  ?  207. 

'  Kee's  Ex' or  v.  Kee's  Heirs,  2  (jrat.  132;  Lomax  on  Executors,  Vol.  2,  p.  .543; 
Boyd  r.  Oglesby,  23  Grat.  674. 

'Boydt'.  Oglesby,  Ac.,  23  Grat.  689. 

^  Fitzgerald  r.  .Jones,  1  Munf.  1.50. 

"  Cavendish  v.  Fleming,  3  Munf.  198. 

'  McCall  V.  Peachy,  3  Munf.  297.  See  also  Lomax  on  Ex'ors,  &e.,  Vol.  2,  p. 
•544;  Minor's  Institutes,  Vol.  1,  p.  457. 

8  McCall  V.  Peach,  3  Munf.  297. 

"  Cairns  t'.  Chaubert,  9  Paige,  161;  Farneyliough  v.  Dickerson,  2  Eob.  R.  607; 
Hipkins  r.  Bernard,  4  Munf.  83. 

'»  Hipkins  v.  Bernard,  4  Munf.  83. 
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divided  among  the  legatees ; '  but  where  the  property  divided  was 
such  as  should  not  have  been  sold,  no  commission  was  allowed.' 

When  there  is  more  than  on'e  fiduciary,  the  commission  will  be- 
long to  him  who  does  the  labor,^  and  when  they  act  together,  if 
they  cannot  agree,  the  commission  should  be  apportioned  between 
them."* 

Under  peculiar  circumstances  an  allowance  may  be  made  in  ad- 
dition to  the  usual  commission,  but  such  additional  allowance  ought 
not  in  general  to  be  given  where  the  debtor  resides  in  or  near  the 
neighborhood  of  the  executor,  who  consequently  might  easily  col- 
lect the  money  himself  without  the  additional  cost.'' 

The  usual  commission  to  trustees,  as  well  as  to  other  fiduciaries, 
is  five  per  cent.,  but  in  the  case  of  a  deed  to  secure  the  payment 
of  debts,  unless  it  is  otherwise  provided  in  the  deed  itself,  the 
statute  ^  fixes  the  commission  at  five  per  cent,  on  the  first  three 
hundred  dollars,  and  two  per  cent,  on  the  residue  of  the  proceeds 
of  sale.  In  the  case  of  Jones  v.  Lackland  et  als,  2  Grat.  81,  the 
lower  court  allowed  to  the  trustee  a  commission  only  on  that  por- 
tion of  the  proceeds  of  the  sale  of  land  that  was  applied  to  a  debt 
secured  by  a  deed  of  trust,  but  Stanard,  J.,  who  delivered  the 
opinion  of  the  court  of  appeals,  thought  that  he  should  have  been 
allowed  a  commission  on  the  whole  amount  of  sales.  The  cause 
was  affirmed,  however,  as  it  came  from  the  court  below. 

In  England  trustees  are  entitled  to  no  compensation  whatever, 
and  this  rule  is  adopted  in  some  of  the  States  of  the  Union,"  but 
generally  a  different  rule  prevails,  and  in  all  but  two  or  three  of 
the  States  trustees  are  entitled  to  be  compensated  for  their  time 
and  trouble,  usually  in  the  shape  of  a  commission  on  receipts,  and 

'  Lomax  on  Executors,  Vol.  2,  p.  545. 

2  Id.     See  also  Leading  Cas.  in  Eq.,  Vol.  2,  Pt.  1,  p.  575  (edition  1877). 

'  Brent's  Adm'r  i'.  Senseney,  &c.,  Ante,  pp.  767  to  769. 

*  Leading  Cas.  in  Eq.,  Vol.  2,  Pt.  1,  p.  546. 

*  Carter  v.  Cutting,  5  Munf.  241. 

«Code,  I  2442;  Code  W.  Va.,  Ch.  72,  I  6. 
'  Perry  on  Trusts,  Vol.  2,  p.  546. 
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at  a  rate  generally  fixed  by  statute.'  In  Pennsylvania  it  is  held 
that  trustees  of  real  estate,  who  have  had  the  care  of  it  for  years, 
and  have  received  a  commission  upon  the  income,  are  entitled  to  a 
further  compensation  out  of  the  corpus  of  the  estate  on  the  termi- 
nation of  their  trust.^ 

Distribution  of  Assets. 

§  217.  The  distribution  and  division  of  personal  and  real  estate 
of  a  decedent  will  be  considered  under  the  following  heads  :  I.  The 
payment  of  debts  ;  II.  The  distribution  of  personal  property  ;  III. 
The  division  of  real  estate ;  IV.  The  liability  of  heirs,  legatees 
and  distributees  to  pay  debts  ;  V.  Emblements. 

I.  The  Payment  of  Debts. — The  personal  property  of  a  dead 
man's  estate  is  the  fund  first  to  be  applied  to  the  payment  of  debts, 
to  the  relief  of  the  claim  of  the  widow  and  heirs  to  the  land,'  and 
after  that  the  real  estate  in  the  same  order,^  and  unless  there  are 
specific  liens  by  deed  of  trust,  execution,  judgment  or  otherwise, 
as  the  case  may  be,  which  would  be  valid  against  such  claims  if 
the  debtor  was  alive,  the  order  of  distribution  will  be  as  follows  :' 

First.  To  pay  funeral  expenses,  charges  of  administration,  claims 
for  physicians'  fees  for  services  rendered  during  the  last  illness  of 
the  decedent,  not  exceeding  fifty  dollars,  and  druggists'  accounts 
for  articles  furnished  during  the  same  period,  not  exceeding  the 
same  amount. 

Sei-onrl.  To  pay  debts  due  to  the  United  States,  and  the  State. 

Third..  To  pay  taxes  and  levies  assessed  upon  the  decedent  pre- 
vious to  his  death. 

'  Perry  on  Trusts,  Vol.  2,  p.  547  to  553,  and  notes. 

'  Biddle's  Appeal,  83  Penn.  St.  340;  24  Am.  E.  183. 

'  Ante,  Vol.  1,  pp.  197,  291;  Elliott  ;■.  Carter  tt  ah,  9  Grat.  549;  Elliot  and  Wife 
d  ah  r.  George  el  ok,  23  Grat.  780. 

*  Code,  'i  2665;  Code  W.  Va.,  C;h.  86,  I  3;  Murphy's  Adm'r  el  ah  v.  Carter  e.l  ah, 
23  Grat.  477;  Minor's  Institutes,  Vol.  2,  p.  452;  Rogers  r.  Denham' s  Heirs,  2  Grat. 
201;  Elliott  r.  Carter,  9  Grat.  541. 

»  Code,  I  2660,  as  amended  by  act  of  February  7,  1896,  Acts  189o-6,  p.  289;  Code 
W.  A^a.,  Ch.  85,  ?  25. 
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Fourth.  To  pay  debts  due  as  personal  representative,'  trustee^ 
for  persons  under  disabilities,  guardian  ^  or  committee,  where  the 
qualification  was  in  this  State,  in  which  debts  shall  be  included  a 
debt  for  money  received  by  a  husband  acting  as  such  fiduciary  in 
right  of  his  wife. 

Fifth.  All  other  demands  ratably,  except  those  in  the  next  class.* 

Sixth.  Voluntary  obligations. 

If  a  personal  representative  pay  any  legacy  before  he  has  paid 
all  the  debts,  he  will  be  guilty  of  a  devastavit,^  and  no  payment  can 
be  made  to  creditors  of  one  class  until  all  those  of  the  preceding 
class  or  classes  have  been  fully  paid,  but  a  personal  representative 
who,  after  twelve  months  from  his  qualification,  pays  a  debt  of  his 
decedent,  shall  not  thereby  be  personally  liable  for  any  debt  or 
demand  against  the  decedent  of  equal  or  superior  dignity,  whether 
it  be  of  record  or  not,  unless  before  such  payment  he  had  notice 
of  such  debt  or  demand.^ 

The  order  of  payment  of  debts  is  regarded  as  applicable  as  well 
to  non-resident  as  to  resident  creditors,  and  they  share  pari  passu 
with  creditors  of  the  same  degree  without  regard  to  residence. '^ 

^  Fiduciary  debt  not  discharged  in  bankruptcy,  though  it  is  merged  in  a  judg- 
ment.    Wade  V.  Clark,  52  Iowa,  158;  .35  Am.  E.  262. 

''  This  does  not  apply  to  trustees  prior  to  July,  1870.  Price's  Ex' or  et  uh  v.  Har- 
rison's Ex' or  et  ah,  31  Grat.  114. 

'  Where  a  guardian  upon  his  ward's  coming  of  age,  settled  his  accounts  with  him, 
and  executed  his  bonds  for  the  amount  due  to  the  ward,  payable  in  installments 
running  through  several  yeai's,  and  during  his  lifetime  paid  to  his  former  ward  the 
interest  and  a  part  of  the  principal,  and  was,  up  to  the  time  of  the  civil  war,  able 
to  pay  the  whole,  it  was  held  that  the  giving  the  bonds  was  not  a  novation  of  the 
debt,  but  that  it  still  remained  a  fiduciary  debt,  and  entitled  to  rank  as  such  in  the 
administration  of  the  guardian' s  estate.  Smith  el  ah  v.  Blackwell  ei  ah,  31  Grat.  291. 

'  Where  there  is  a  homestead  exemption,  see  Post,  ?  291. 

^  Lomax  on  Executors,  Vol.  2,  p.  268. 

«Code,  ?  2661;  Code  W.  Va.,  Ch.  85,  i  26. 

'Tylor  V.  Thompson,  44  Texas,  497;  23  Am.  E.  600.  Payment  of  one  debt  in 
excess  of  its  share  is  a  devastavit,  for  which  another  creditor  may  be  reimbursed. 
McCormick  v.  Wright,  79  Va.  524.  But  the  voluntary  payment  by  an  adminis- 
trator of  debts  of  inferior  before  those  of  superior  dignity  does  not  entitle  him  to 
a  decree  against  the  creditor  to  refund.  Such  a  case  is  declared  to  be  unlike  to 
that  of  an  administrator  paying  legacies  before  debts.  Findlay  ».  Trigg's  Adm'r, 
83  Va.  539. 
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Although  it  its  true  that  personal  property  constitutes  the  primary 
fund  for  the  payment  of  debts,  yet  if  a  testator  by  his  will  makes 
land  and  personal  property  a  common  fund,  it  is  not  maladminis- 
tration to  use  the  proceeds  of  land  for  the  payment  of  the  debts, 
and  the  two  funds  should  be  so  applied  pro  rata  according  to  their 
respective  values.' 

II.  The  Distribution  of  Personal  Estate. — The  statute  ^  on  this 
subject  is  as  follows  : 

"  When  any  person  shall  die  intestate  as  to  his  personal  estate, 
or  any  part  thereof,  the  surplus,  after  payment  of  funeral  expenses, 
charges  of  administration  and  debts,  sliall  pass  and  be  distributed 
to  and  among  the  same  persons,  and  in  the  same  proportions,  to 
whom  and  in  which  real  estate  is  directed  to  descend,^  except  as 
follows  : 

"  First.  Alienage  in  any  person  claiming  a  distributive  share  of 
tlie  personal  estate,  shall  be  no  impediment  to  his  receiving  the 
same  share  he  would  have  been  entitled  to  if  he  had  been  a  citizen. 

"  Seroiul.  The  personal  estate  of  an  infant  shall  be  distributed 
as  if  he  were  an  adult. 

"  Third.  If  tlie  intestate  was  a  married  woman,  her  husband 
shall  be  entitled  to  the  ^vhole  of  the  said  surplus  of  the  personal 
estate. 

"Fourth.  If  the  intestate  leave  a  widow,  and  issue  by  her,  the 
widow  shall  be  entitled  to  one-third  of  the  said  surplus. 

"  Fifth.  If  the  intestate  leave  a  widow,  but  no  issue  by  her,  the 
widow  sliall  be  entitled  absolutely  to  such  of  the  personal  property 
in  the  said  surplus  as  shall  be  acquired,  after  this  act  takes  effect, 
by  the  intestate,  in  virtue  of  his  marriage  with  her,  and  remains 
in  kind  at  his  death ;  she  shall  also  be  entitled,  if  the  intestate 

'  Murphy's  Adm'r  d  als  v.  Carter  el  ah,  23  Grat.  477. 

K'ode,  ?  3557;  Code  W.  Va.,  Ch.  78,  ?  9. 

'  Post,  Div.  3.  As  to  the  right  of  set-ofF  of  a  legatee  or  distributee  who  buys 
at  a  sale  by  a  fiduciary,  see  Pulliam  v.  Winston,  5  Leigh,  324;  Hickerson's  Adm'r 
u  Helm,  2  Kob.  C57. 
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leave  issue  by  a  former  marriage,  to  one-third ;  if  no  such  issue, 
to  one-half  of  the  residue  of  said  surplus." 

So  far  as  the  wife's  interest  in  her  husband's  personal  estate 
is  concerned,  she  has  no  claim  except  as  his  favored  distributee, 
and  this  before  the  statute '  embraced  also  such  personal  estate  as 
the  husband  acquired  by  marriage  with  the  wife.  Exceptions  to 
this  rule,  however,  existed  as  to  the  wife's  paraphernalia,^  gifts  from 
relatives  and  friends,  which  were  always  taken  to  be  for  her  separ- 
ate use,  unless  the  contrary  be  declared,'  and  in  the  fact  that  the 
husband  cannot  by  will  deprive  the  wife  of  her  right  to  her  share 
of  his  personal  estate  against  her  consent,  provided  she  renounce 
the  will  within  the  time  and  in  the  manner  provided  by  statute.^ 
But  this  right  is,  of  course,  subject  to  be  defeated  by  the  husband's 
sale  in  his  lifetime  ;  ^  by  a  marriage  settlement,  or  by  the  desertion 
or  adultery  of  the  wife." 

Illegitimate  children  are  not  included  in  the  provision  for  the 
distribution  of  a  decedent's  estate,  except  that  they  may  inherit 
from  the  mother ;  but  subsequent  marriage  and  recognition  legiti- 
matizes bastards ;  and  the  issue  of  marriages  deemed  null  in  law, 
or  dissolved  by  a  suit,  are,  nevertheless,  legitimate.  So  also  any 
person  in  ventre  sa  mere  who  may  be  born  in  ten  months  after  the 
death  of  an  intestate,  is  capable  of  taking  by  inheritance  in  the 
same  manner  as  if  he  was  in  being  at  the  time  of  such  death. ^ 

Advancements  made  to  children  in  the  lifetime  of  an  intestate 
must  be  brought  into  hotchpot  with  the  whole  estate,  real  and  per- 
sonal ;  ^  but  this  is  not  done  for  the  benefit  of  the  widow,  as  she  is 

1  Acts  1876-7,. p.  333;  Acts  1874-5,  p.  442;  Ante,  Vol.  1,  ^  55. 

'  Minor's  Institutes,  Vol.  1,  p.  301.  But  see  Pratt  v.  State,  35  Ohio,  514;  35 
Am.  E.  617. 

'Minor's  Institutes,  Vol.  1,  p.  315.  *  Id.,  pp.  313,  314. 

'"  Even  though  the  sale  was  not  to  take  effect  until  his  death,  and  though  he  re- 
tained the  power  to  sell  and  reinvest,  account  or  reapportion  any  specific  objects. 
Gentry  v.  Bailey,  6  Grat.  594. 

"Code,  ?  2560.     See  Code  W.  Va.,  Ch.  78,  ?  12. 

'  Code,  ?  2552  to  ?  2560;  Code  W.  Va.,  Ch.  78,  ?  5  to  §  13. 

sCode,  ?  2561;  Code  W.  Va.,  Ch.  78,  ?  13. 
7 
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only  entitled  to  share  in  the  estate  of  the  intestate  of  which  he 
died  seized.^ 

III.  The  Dh-idon  of  Real  Estate. — Subject  to  the  widow's  right 
to  dower/  the  real  estate  of  which  an  adult '  dies  seized  and  intes- 
tate, pafsses  by  the  provisions  of  the  statute  *  in  the  following  man- 
ner, "  among  his  kindred,  male  and  female,  who  are  not  aliens  "  : 

"  Firtd.  To  his  children  and  their  descendants. 

"  Second.  If  there  be  no  child,  nor  the  descendants  of  any  child, 
then  to  his  father. 

"  Third.  If  there  be  no  father,  then  to  his  mother,  brothers  and 
sisters,  and  their  descendants. 

"  Fourth.  If  there  be  no  mother,  nor  brother,  nor  sister,  nor  any 
descendant  of  eitlier,  then  one  moiety  shall  go  to  the  paternal,  the 
other  to  the  maternal  kindred  in  the  following  course : 

"  Fifih.  First  to  the  grandfather. 

"Sixth.  If  none,  tlien  to  the  grandmother,  uncles  and  aunts  on 
the  the  same  side,  and  their  descendants. 

"  Seventh.  If  none  such,  then  to  the  great  grandfathers,  or  great 
grandfather,  if  there  be  but  one. 

"  Eighth.  If  none,  then  to  the  great  grandmothers,  or  great 
grandmother,  if  there  be  but  one,  and  the  brothers  and  sisters  of 
the  grandfatlicrs  and  grandmothers,  and  their  descendants. 

"  Ninth.  jVnd  so  on  in  other  t'ases,  without  end,  passing  to  the 
nearest  lineal  male  ancestors,  and  for  want  of  them,  to  the  nearest 
lineal  female  ancestors  in  the  same  degree,  and  the  descendants  of 
such  male  and  female  ancestors. 

'  Knight  and  Wife  c.  Oliver  et  <ils,  12  Grat.  33. 

^  Of  which,  and  of  the  circumstances  under  which  the  riffhl  to  dower  may  be 
forfeited,  see  Minor's  Institutes,  Vol.  1,  ji.  117  to  157. 

'  If  an  infant  die  without  issue,  liaving  title  to  real  estate  derived  by  gift,  de- 
vise, or  descent  from  one  of  his  parents,  the  whole  of  it  shall  descend  and  pass  to 
his  kindred  on  the  side  of  that  ]iarent  from  whom  it  was  so  derived,  if  any  such 
kindred  be  livmg  at  the  death  of  the  infant.  If  there  be  none  such,  then  it  shall 
descend  and  pass  to  his  kindred  on  the  side  of  the  other  parent.     Code,  I  2556. 

•Code,  ?i-i  2549-2550,  '2ri51 ;  Code  W.  Va.,  Ch.  78,  §?  2,  3,  4.  In  West  Vir- 
ginia tlie  same  statute  is  applicable  to  botli  adults  and  infants. 
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"  Tenth.  If  there  be  no  father,  mother,  brother  or  sister,  nor 
any  descendant  of  either,  nor  any  paternal  kindred,  the  whole 
shall  go  to  the  maternal  kindred ;  and  if  there  be  no  maternal 
kindred,  the  wliole  shall  go  to  the  paternal  kindred.  If  there  be 
neither  maternal  nor  paternal  kindred,  the  whole  shall  go  to  the 
husband  or  wife  of  the  intestate;  or,  if  the  husband  or  wife  be 
dead,  to  his  or  her  kindred,  in  the  like  course  as  if  such  husband 
or  wife  had  survived  the  intestate,  and  died  entitled  to  the  estate." 

Collaterals  of  the  half-blood  inherit  only  half  so  much  as  those 
of  the  whole  blood ;  but  if  all  the  collaterals  are  of  the  half- 
blood,  the  ascending  kindred,  if  any,  have  double  portions. 

When  the  children  of  the  intestate,  or  his  mother,  brothers  and 
sisters,  or  his  grandmother,  uncles  and  aunts,  or  any  of  his  female 
lineal  ancestors  living,  with  the  children  of  his  deceased  lineal 
ancestors,  male  and  female,  in  the  same  degree,  come  into  the  par- 
tition, they  take  per  capita ;  and  where  a  part  of  these  being 
dead,  and  a  part  living,  the  issue  of  those  dead  have  right  to  par- 
tition, such  issue  shall  take  per  stirpes — that  is  to  say,  the  shares 
of  the  deceased  parents ;  but  whenever  those  entitled  to  partition 
are  all  in  the  same  degree  of  kindred  to  the  intestate  they  take 
per  capita.. 

In  making  title  by  descent,  it  is  no  bar  to  a  party  that  any  an- 
cestor (whether  living  or  dead),  through  whom  he  derives  his  de- 
scent from  the  intestate,  is  or  hath  been  an  alien.' 

IV.  The  Liability  of  Heirs,  Legatees  and  Distributees  to  Debts 
of  the  Testator  or  Intestate.'^ — An  heir  or  deVisee  who  sells  or  con- 
veys any  real  estate  devised  or  descended  to  him,  is  made  by  the 
statute '  liable  to  those  entitled  to  be  paid  out  of  the  same,  for  the 

'  Minor's  Institutes,  Vol.  2,  p.  470  to  476.  An  interesting  aketcli  of  the  origin 
and  preparation  of  tlie  statute  may  be  found  on  p.  467,  Id.  The  statute  was 
plainly  interpreted  by  the  Court  of  Appeals  of  Virginia  in  the  case  of  Davis  r. 
Eowe,  6  Kand.  355,  which  is  approved  in  Ball  et  ah  v.  Ball  et  ah,  27  C irat.  327. 
See  also  Graves'  Notes  on  Keal  Property,  p.  64. 

=  Code,  ?  2667;  Code  W.  Va.,  Ch.  86,  ?  5. 

'  Code,  I  2667;  Easely  v.  Barksdale,  75  Va.  274.     See  also  Post,  I  321. 
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value  thereof,'  with  interest,  but  the  estate  conveyed  is  not  liable 
if  the  conveyance  was  bona  fide,  and  at  the  time  it  was  made  no 
suit  had  been  commenced  for  the  administration  of  the  assets  of 
the  estate,  and  no  report  had  been  filed  of  the  debts  and  demands 
of  those  entitled. 

It  is  further  provided  ^  that  an  heir  or  devisee  may  be  sued  in 
equity  by  any  creditor  to  whom  a  debt  is  due,  for  which  the  estate 
descended  or  devised  is  liable,  or  for  which  the  heir  or  devisee  is 
liable  in  respect  to  such  estate,  and  he  is  not  liable  to  an  action  at 
law  for  any  matters  for  which  there  may  be  redress  by  such  suit 
in  equity. 

Where  one  of  several  heirs  has  aliened  to  a  bona  fide  purchaser 
land  assigned  to  him  before  the  commencement  of  such  a  suit,  ah 
is  described  in  the  statute,  whether  such  assignment  is  absolute  or 
in  trust  to  pay  debts,  and  that  heir  has  become  insolvent,  the  rest 
of  the  real  estate,  in  the  hands  of  those  heirs  who  have  not 
aliened,  is  liable  not  only  for  the  proportionate  share  which  each 
heir  would  at  first  have  borne,  but  for  the  whole  debts  of  the 
decedent,  to  be  contributed  by  each  one  to  the  value  and  extent  of 
the  land  descended  to  him.'  Where  there  were  several  devisees, 
and  each  of  them  had  sold  a  portion  of  the  land  devised  to  him, 
it  was  held  that  the  court  should  subject  each  devisee  for  his  pro- 
portion of  the  debt  according  to  the  value  of  the  land  devised  to 
him,  and  direct  a  sale  of  his  land  not  sold,  in  the  first  instance, 
for  the  payment  of  his  proportion  of  the  debt.  If  the  land  still 
held  by  one  of  them  Hoes  not  discharge  his  or  her  proportion  of 
the  debt,  the  balance  remaining  unpaid  should  be  apportioned  in 

'  Harvey's  Adm'r,  &c.  c.  Steptoe's  Adm'r  el  ah,  17  Grat.  289. 

'  Code,  I  2668;  Code  W.  Va.,  Ch.  86,  ?  6. 

'  Ryan's  Adm'r  r.  McLeod  ei  ak,  32  Grat.  367;  Pugh  et  al  r.  Russell  et  afe,  27 
Grat.  789.  As  to  title  of  the  heir  and  the  effect  of  alienations  by  him,  see  Hyde  . 
I..  Barney,  17  Vt.  280;  44  Am.  Dec.  335;  note,  p.  338.  When  foreign  heir  not 
liable  for  ancestor's  debt.  Brown  v.  Bashford,  11  B.  Monroe,  67;  52  Am.  Dec. 
559.  See  also  Alexander  t.  Bird,  85  Va.  700;  Scott  v.  Ashland,  85  Va.  588; 
Ginter  v.  Breedin,  90  Va.  571. 


§  217  DISTEIBUTION    OF    ASSETS.  779 

the  like  manner  among  the  others,  and  the  land  of  each  sold  to 
pay  his  proportion  thereof,  and  so  on  until  the  whole  debt  is  paid, 
or  the  whole  land  sold.* 

The  heirs  are  naturally  entitled  to  the  rents  and  profits  of  real 
estate  descended  or  devised,  including  the  interest  on  the  surplus 
of  land  conveyed  in  trust  for  debts  and  sold,^  until  they  are  de- 
prived thereof  by  a  decree  of  court,^  but  the  statute*  also  provides 
that  the  rents  and  profits  of  any  real  estate,  which  executors  are 
authorized  by  the  will  to  receive,  or  which  is  devised  to  be  sold, 
shall  be  received  by  the  executors  who  qualify,  or  the  survivor  of 
them,  or  if  none  qualify,  or  those  qualifying  die  or  are  removed, 
they  must  be  received  by  the  administrator  with  the  will  annexed.'^ 
Where  certain  heirs,  however,  received  the  profits  of  real  estate 
descended  to  them,  they  were  held  bound  under  the  circumstances 
to  account  for  them  to  the  creditors  of  the  intestate ;  and  where 
certain  persons,  being  in  Virginia,  inherited  lands  in  Kentucky, 
the  laws  of  the  last-named  State  providing  that  lands  descended 
may  be  subjected  to  the  payment  of  the  debts  of  the  ancestor,  and 
the  heirs  being  bound  by  a  covenant  of  indemnity,  made  by  the 
ancestor,  it  was  held  that  a  court  of  equity  in  Virginia  might  com- 
pel the  heirs  residing  in  its  jurisdiction  to  account  for  any  lands 
in  Kentucky  descended  to  them  and  of  which  they  actually  had 
possession,  and  tlie  rents  and  profits  derived  therefrom,  less  the 
costs  and  expenses  of  recovering  the  lands,  as  a  trust  subject  for  the 
payment  of  the  debts  of  the  person  from  whom  they  descended.*^ 

'  Lewis  el  al  v.  Oglesby's  Adm'r  el  ah,  31  Grat.  601. 

'Jones  V.  Lackland  et  ok,  2  Grat.  81.  See  Ball  v.  First  National  Bank,  7  Ya. 
Law  Journal,  373;  Lightner's  Ex' or  v.  Speck,  Va.;  28  S.  E.  E.  326;  Gilmer  e. 
Sydenstricker,  42  W.  Va.  56. 

'  Hobson  V.  Yancey  et  ah,  2  Grat.  73;  Blow  v.  Maynard,  2  Leigh,  30;  Combs  v. 
Young,  4  Yerger,  218;  26  Am.  Dec.  230. 

♦  Code,  II  2663,  2664;  Code  W.  Va.,  Ch.  86,  I  1.  As  to  responsibility  of  the 
sureties  on  the  official  bond  for  rents,  see  Hutcherson,  &c.  < .  Pigg,  8  Grat.  220. 

'  Where  the  crops  were  not  properly  accounted  for,  it  was  held  that  the  adminis- 
trator's liability  could  be  ascertained  by  proof  of  the  estimated  rents.  Wills' 
Adm'r  v.  Dunn's  Adm'r,  5  Grat.  384. 

'  Dickinson  v.  Hoomee'  Adm'r  et  ah,  8  Grat.  313.     See  also  Hairston  el  als  v. 
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The  fact  that  some  of  the  heirs  are  infants,  will  not  prevent  a 
decree  for  the  sale  of  real  estate  in  their  hands  for  the  payment  of 
debts,  but  this  may  not  be  done  before  the  claims  of  the  creditors 
are  adjudicated,  and  the  amount  of  indebtedness  chargeable  upon 
the  lands  of  the  decedent  has  been  ascertained ;  and  where  a  sale 
has  been  made,  and  the  purchaser  was  seeking  to  set  it  aside,  it 
was  held  to  be  error  to  proceed  to  sequestrate  the  rents  of  the  other 
real  estate  in  the  hands  of  the  heirs  for  the  payment  of  debts  be- 
fore passing  upon  the  claims  of  the  purchaser.' 

V.  Eviblevients. — The  present  statute  of  Virginia^  is  a  large 
departure  from  the  law  as  it  has  for  a  long  time  prevailed.  It  is 
very  nearly  a  return  to  the  rule  as  it  was  at  common  law. 

It  is  iirst  provided  that  "  in  all  cases  the  right  to  emblements  shall 
be  as  at  common  law,"  and  the  statute  then  proceeds  to  make  some 
very  reasonable  and  just  modifications  of  the  common  law  rules. 

The  right  to  emblements  at  common  law'  exists  to  a  tenant  who 
knows  not  the  end  of  his  estate,  and  sows  or  plants  the  land,  and 
the  tenancy  being  terminated  by  act  of  God  (the  death  of  the  life 
tenant)  he  may  reap  the  then  growing  crop  and  have  ingress  and 
egress  to  cultivate,  reap  and  carry  it  away ;  but  he  cannot  retain 
possession  of  any  part  of  the  premises  other  than  the  fields  which 
the  emblements  occupy. 

Medley,  I  Grat.  98.  But  it  being  held  that  the  heir  was  not  bound  to  account  to 
the  creditor  for  the  rents  and  profits  received  by  him,  it  was  also  regarded  as  a 
consequence  that  he  would  not  be  heard  to  set  up  a  claim  for  improvements  of  the 
estate  to  the  creditor's  prejudice,  and  if  the  improvements  exceeded  the  value  of 
the  rents,  it  was  thought  that  he  who  made  them  should  sustain  the  loss.  Combs 
11.  Young's  Widow,  4  Yerger,  218;  26  Am.  Dec.  231.  The  statute  of  Virginia 
(Code,  §  2760)  allows  the  value  of  permanent  improvements  over  and  above  the 
value  of  the  use  and  occupation  of  the  land  to  any  defendant  against  whom  a  de- 
cree or  judgment  shall  be  rendered  for  land,  and  who,  or  the  pei-son  under  whom 
he  claims,  put  said  improvements  thereon  while  holding  the  premises  under  a  title 
believed  by  him  to  be  good.     See  Code  W.  Va.,  Ch.  91,  §  7. 

•  Cralle  et  ak  v.  Meene  et  ah,  8  Grat.  496. 

2  Code,  II  2806,  2807,  2808,  2809.  The  statute  of  West  Virginia  differs  radi- 
cally from  the  present  statute  of  Virginia.     Code  W.  Va.,  Ch.  94. 

'  Minor's  Institutes,  Vol.  2,  p.  102;  Dennet  ».  Hopkinson,  63  Me.  350;  18  Am. 
K.  227.     See  Graves  on  Ileal  Property,  49. 
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But  here  the  statute  comes  in  and  says  that  the  tenant '  who  is 
entitled  to  emblements,  or  his  personal  representative,  shall  pay  a 
reasonable  rent  for  so  much  land  as  the  emblements  shall  occupy, 
in  the  same  proportion  as  it  shall  bear  in  quantity  and  value  to 
the  entire  premises ;  and  such  rent  shall  be  apportioned  among 
the  owners  of  the  reversion,  if  there  be  more  1;han  one,  according 
to  their  respective  interests.  But  if  any  land  has  been  prepared 
by  the  tenant  previous  to  the  expiration  of  the  lease,  for  the  pur- 
pose of  putting  a  crop  into  the  ground  under  such  circumBtances 
as  would  have  entitled  the  tenant  or  his  personal  representative,  to 
emblements,  if  the  crop  had  been  put  in,  those  who  succeed  to 
the  land  shall  pay  a  reasonable  compensation  for  such  preparation. 

The  statute  further  departs  from  the  common  law  in  that  it 
provides  that  if  there  be  a  tenant  for  life  or  other  uncertain  inter- 
est, the  lessee  may  hold  all  the  land  to  the  end  of  the  current  }'ear 
of  the  tenancy,^  paying  rent  therefor ;  the  rent,  if  it  be  reser\'ed 
in  money,  to  be  apportioned  between  the  tenant  for  life  or  other 
uncertain  interest,  or  his  personal  representative,  and  those  who 
succeed  to  the  land.  If  the  rent  be  reserved  in  kind  it  is  to  be 
paid  to  the  tenant  for  life  or  other  uncertain  interest,  or  his  per- 
sonal representative,  and  this  tenant,  or  his  personal  representa- 
tive, as  the  case  may  be,  must  pay  to  those  who  succeed  to  the 
land  a  reasonable  rent  in  money,  from  the  expiration  of  the  life 
estate  or  other  uncertain  interest  to  the  end  of  the  current  year  of 
the  tenancy ;  the  rent  to  be  paid  to  those  who  succeed  to  the  land 
to  be  a  charge  in  preference  t«  other  claims  on  the  rent  received 
in  kiad  by  such  tenant  or  his  personal  representative. 

The  term  "  emblements  "  means  "  the  fruits  of  annual  agricul- 
tural industry  (fruetus  inrlndriales),  for  the  production  whereof  art 

'This  includea  a  tenant  of  a  dower  estate.  Minor's  Institutes,  Vol.  2,  p.  93. 
,See  the  rules  stated  and  the  cases  collected  in  Vol.  12,  Am.  &  Eng.  Encyc.  of 
Law,  p.  708  et  teq. 

'  If  the  tenant  declines  to  hold  the  land  to  the  end  of  the  cm-rent  year  of  the 
tenancy,  or  at  aU  after  the  death  of  the  life  tenant,  then  the  rights  of  the  parties 
in  interest  are  determined  by  the  provisions  of  chapter  129  of  the  Code. 
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combines  annually  with  nature,"  '  and  this  embraces  all  the  ordi- 
nary annual  products  of  the  ground,  but  does  not  include  clover 
or  other  grasses  that  endure  for  more  than  one  year.  It  does  not 
include  the  fruits  of  trees  growing  upon  the  land,  although  planted 
by  the  tenant,^  and  of  course  the  trees  themselves  are  not  included 
unless  they  were  planted  for  sale  by  gardeners  and  nurserymen." 

'  Minor's  Institutes,  Vol.  2,  p.  91. 

"  Id.,  p.  92;  Blackstone's  Commentaries,  Book  2,  p.  122. 

'  Id.,  p.  123.  As  to  standing  grass,  see  Eogers  v.  Elliott,  59  N.  H.  201;  47  Am. 
E.'  192.  The  term  "emblements"  includes  all  crops  that  are  of  annual  growth, 
such  as  wheat,  com,  beans,  hay,  flax,  melons,  potatoes,  etc.  Even  hops,  though 
grown  on  a  permanent  root,  are  included,  but  not  so  trees  and  natural  grasses. 
Miles  V.  Miles,  32  X.  H.  147;  64  Am.  Dec.  362;  note,  p.  369. 
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When  Depositions  nvust  be  Taken. 

§  218.  In  chancery  causes,  except  in  some  merely  formal  mat- 
ters, the  evidence  is  all  taken  by  depositions,'  and  when  the  case 
is  of  such  a  character  as  to  justify  the  oral  examination  of  a  wit- 
ness, the  method  of  an  issue  out  of  chancery  is  resorted  to.^ 

Unlike  proceedings  at  law,  the  evidence  in  chancery  causes  is 
taken  by  depositions,  whether  the  witness  be  near  to  or  distant 
from  the  place  of  trial,  and  without  regard  to  the  fact  of  his  resi- 
dence or  non-residence  within  the  State. 

The  statute  fixing  the  time  at  which  depositions  in  a  suit  in 
chancery  might  be  taken  has  been  changed  from  time  to  time.  It 
was  at  a  very  early  period  provided  that  after  the  bill  was  filed, 
and  before  answer,  upon  oath  that  any  of  the  complainant's  wit- 

'  As  to  cases  at  law,  see  Acts  1866-67,  p.  615;  Code,  I  3365;  Crawford  i:  Halsted 
&  Putnam,  20  Grat.  211. 

^  Of  issues  out  of  chancery,  see  Post,  Ch.  5.  As  to  depositions  taken  on  an  issue 
out  of  chancery,  see  §  229,  Div.  4.  Depositions  taken  under  an  original  bill  may 
be  read  under  a  cross-bUl  subsequently  filed  in  the  same  suit,  when  so  directed  by 
the  court.  Smith  v.  Profitt,  82  Va.  845.  Even  a  deposition  taken  in  the  cause 
before  an  amended  and  supplemental  bill  was  filed,  was  held  as  proper  to  be  read 
in  evidence  at  the  hearing  of  the  cause.     Hatcher  et  al.i  v.  Crews,  78  \a..  467. 
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nesses  were  aged  or  infirm,  or  going  out  of  the  country,  the  clerk 
might  issue  a  commission  for  taking  their  depositions  de  bene  esse,^ 
and  if  the  defendant  did  not  file  his  answer  within  the  time  pre- 
scribed for  that  purpose,  the  plaintiff  might  have  a  general  com- 
mission to  take  depositions." 

Wliere  there  was  an  answer  and  replication  a  general  commis- 
sion was  awarded  for  taking  depositions,  and  the  period  of  six 
months,  which  was  afterwards  reduced  to  four,  was  allowed  for 
taking  them.'  At  the  end  of  that  time  either  party  might  set  the 
cause  for  hearing,  and  as  the  law  stood  no  deposition  taken  after 
tliat  time  could  be  read  as  evidence  on  the  hearing  unless  it  was 
taken  Ijy  consent  of  parties  by  special  order  of  the  court,  or  out  of 
the  State  ;  *  but  tlie  law  ^vas  again  changed,^  so  as  to  provide  that 
any  deposition,  although  taken  after  the  four  months  had  elapsed, 
might  be  read  as  evidence  on  the  hearing."  Shortly  afterwards' 
the  law  was  re-enacted  so  as  to  declare  that  from  the  filing  of  the 
bill  until  the  final  hearing  of  any  case,  either  party  might,  with- 
out any  order  of  court,  obtain  a  general  commission,  and  take 
depositions  to  be  read  thereon. 

Tlie  present  statute "  declares  that  in  a  suit  in  equity  a  deposi- 
tion may  be  read  if  returned  before  the  hearing  of  the  cause,  or 
though  after  an  interlocutory  decree,  if  it  be  as  to  a  matter  not 
thereby  adjudged,  and  l)e  returned  before  a  final  decree. 

Prior  to  the  adoption  of  this  last  statute,  and  upon  the  con- 

'  Of  depositions  taken  de  bene  esxe,  see  Post,  ?  229,  Div.  2. 

n  K.  C.  1819,  p.  214. 

:'  1  E.  (;.  1819,  p.  216;  Acts  1822-23,  p.  3". 

n  K.  C.  1819,  p.  216;  Bullock  v.  Goodall,  &c.,  3  Call.  49;  Alexander,  &c.  v. 
Morriss,  &c.,  3  Call.  89;  Stubhs  v.  Bunvell,  2  H.  &  M.  536;  Daingerfield  v.  Clai- 
borne et  ah,  4  H.  &  M.  397. 

3  Acts  1822-23,  p.  37;  Radford  r.  Fowlkes,  85  Va.  831. 

^  But  the  cause  could  not  be  set  for  hearing,  and  depositions  taken  before  the 
four  months  expired  without  the  consent  of  both  parties.  Poling  v.  Johnson,  2 
Rob.  R.  267;  Dalby  v.  Price,  2  Wash.  191. 

'  Acts  182-5-26,  p.  217;  Acts  1827-28,  p.  21. 

8  Code,  ?  3362;  Code  ^Y.  Va.,  Ch.  130,  ?  35. 
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struction  of  that  of  March  7,  1826/  it  was  held  that  after  an 
interlocutory  decree  upon  a  hearing,  deciding  the  question  of  fact 
in  issue  between  the  parties,  neither  party  had  an  absolute  right 
to  introduce  new  evidence  touching  the  question  so  decided,  but 
the  introduction  of  such  evidence  depended  on  the  sound  discre- 
tion of  the  court,  and  upon  the  excuses  offered  for  failure  to  have 
the  depositions  in  before  the  cause  was  heard.'  This  did  not,  of 
course,  preclude  the  introduction  of  evidence  before  a  commis- 
sioner touching  any  matter  of  account  directed  by  an  interlocutory 
decree,  or  before  the  court  passing  upon  such  an  account  itself,' 
and  it  was  moreover  held  that  an  interlocutory  decree  in  chancery, 
deciding  a  question  of  fact  in  litigation,  procured  in  the  progress 
of  an  account  upon  exceptions  to  a  report  or  instructions  to  a 
commissioner  as  to  the  propriety  of  items  of  debit  or  credit,  was 
not  such  a  final  decree  as  precluded  a  party  from  taking  new  evi- 
dence touching  the  same  questions  of  fact  without  having  obtained 
a  revision  or  rehearing  of  the  decree,  and  without  showing  that 
the  new  evidence  had  been  discovered  since  the  decree."* 

The  cause  must  have  been  set  for  hearing  before  the  depositions 
are  taken,  and  the  person  to  be  affected  by  them  must  be  then  a 
party  to  the  suit,''  but  it  will  not  do  to  postpone  the  taking  of 
them  to  too  late  a  period,  for  it  has  been  held  that  where  deposi- 
tions were  taken  at  so  late  a  day,  that  the  other  party  could  not 
attend  at  the  time  and  place  of  taking  them,  and  then  get  to  the 
court  where  the  cause  in  which  they  were  taken  was  to  be  tried, 

1  Acts  1825-26,  p.  17. 

'  Moore  v.  Hilton  el  ah,  12  Leigh,  1. 

*  Dunbar,  Ex' or,  v.  Woodcock's  Ex' or,  10  Leigh,  629. 

*  Jones  V.  Williams  &  Tomlinson,  1  Wash.  230.  There  is  no  fixed  rale  in  Vir- 
ginia as  to  the  time  or  order  in  which  depositions  are  required  to  be  taken  to  be 
read  in  a  suit  in  chancery.  The  lack  of  such  a  rule  leads  to  the  taking  of  deposi- 
tions haphazard:  to  much  uncertainty  as  to  the  proof  actually  proper  ornecessary 
to  be  introduced  into  the  cause;  and  is  too  often  taken  advantage  of  by  the  party 
who  desires  to  prolong  the  suit  or  delay  the  termination  of  litigation. 
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by  the  commencement  of  the  term,  the  deposition  was  not  admis- 
sible in  evidence.' 

Even  with  the  change  made  by  the  present  statute,  and  under 
its  more  liberal  reading,  the  taking  of  depositions  after  an  inter- 
locutory decree,  is  still  a  matter  of  discretion  with  the  court,  and 
not  of  right  in  the  parties.  When,  therefore,  there  has  been  an 
interloctory  decree,  a  deposition  taken  thereafter  cannot  be  read  as 
to  any  matter  thereby  adjudicated,  unless  it  be  as  the  foundation 
for  a  motion  or  petition  to  rehear  the  cause ;  and  it  was  held  to 
be  a  proper  case  for  the  coui-t  to  I'efuse  to  read  the  deposition  when 
the  cause  had  been  referred  to  a  commissioner,  and  ample  op- 
portunity offered  to  the  parties  to  introdvice  their  witnesses,  and 
the  commissioner  had  made  his  report,  and  the  cause  was  ready  for 
a  hearing,  but  depositions  were  afterwards  taken  by  one  of  the 
parties  as  to  a  controverted  matter  in  the  report.^ 

^\'"hen  the  object  of  the  deposition  is  to  have  it  read  upon  the 
rehearing,  there  is  no  rule  of  practice  or  of  law  which  precludes 
the  party  from  taking  new  evidence  upon  a  question  of  fact  passed 
upon  by  an  interlocutory  decree,  even  before  a  rehearing  is  ob- 
tained.^ 

Before  Whom  and  Hon-  Depositions  may  he  Taken. 

§  '219.  Depositions  may  be  taken  in  the  State  without  a  com- 
mission, by  a  justice  of  the  peace,  notary  public  or  commissioner 
in  chancery,''  and  when  taken  out  of  the  State  may  be  taken,  with- 
out a  commission "  in  the  United  States,  before  any  commissioner 
appointed  by  the  governor  of  the  State,  or  any  justice  of  the 
peace  or  notary  public  of  the  State  wherein  the  witness  may  be, 
and,  if  the  deposition  is  to  be  taken  in  a  foreign  country,  before 
such   commissioner,   or   commissioners,  as   may   be   agreed   upon 

'  Unis  el  ah  v.  Charton's  Adm'r  ei  als,  12  Grat.  484. 

^  Richardson  !■.  Duble  et  ah,  32  Grat.  730. 

^Summers  v.  Darne  et  als,  31  Grat.  805;  Alexander  v.  Morris  et  als,  3  Call,  89. 

*  Code,  i  3359;  Code  W.  Va.,  Ch.  130,  §  34. 

^  Code,?  3361.     Except  in  the  case  of  the  probate  of  a  will.     Code,  ?  2537. 
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by  the  parties  or  appointed  by  the  court ;  or  if  there  be  none  such, 
before  any  American  minister  plenipotentiary,  charge  d'affairs, 
consul-general,  vice-consul,  or  commercial  agent,  appointed  by  the 
government  of  the  United  States,  or  the  mayor  or  other  chief 
magistrate  of  any  city,  town  or  corporation  in  such  country,  or 
any  notary  public  therein.' 

When  the  deposition  is  taken  in  the  State,  to  be  read  there,  it 
may  be  certified  under  the  hand  of  the  officer  without  seal  or  proof 
of  the  signature  of  such  officer,^  but  if  taken  out  of  the  State,  the 
person  before  whom  it  is  taken  must  certify  it  with  his  official  seal 
annexed ;  and  if  he  have  none,  then  the  genuineness  of  his  signa- 
ture must  be  authenticated  by  some  officer  of  the  same  State  or 
country  under  his  official  seal.^ 

The  examination  of  witnesses  may  be  conducted  in  public  or  in 
private,  as  the  officer  may  determine,  but  it  nmst  be  in  the  pres- 
ence of  the  parties  to  the  suit  or  other  proceeding,  or  their  attor- 
neys, or  of  such  of  them  as  see  fit  to  attend.' 

The  deposition  must  be  taken  down  in  writing  either  in  a  nar- 
rative form  or  in  questions  and  answers  as  the  parties  may  agree, 
but  they  are  not,  as  in  some  States,  obliged  to  be  in  a  narrative 
form.''  If  they  are  taken  by  questions  and  answers  both  must  be 
written  out.  The  rule  formerly  was  that  the  whole  of  the  deposi- 
tion of  a  witness  must  be  written  out  by  the  examiner  in  his  own 
hand,*  but  in  Virginia  it  was  usual  for  the  counsel  propounding 
the  question  to  write  it  out,  and  not  uncommonly  to  write  the  an- 
swer also.  If  this  was  done  in  the  presence  of  the  opposite  party 
or  his  counsel,  and  with  his  consent  or  without  his  objection,  an 

'  Code,  I  3360;  Code  W.  Va.,  Ch.  130,  ?  34. 

'  Id.  The  omission  of  the  usual  certificate  to  a  deposition  was  held  to  be  cured 
by  a  'reference  in  the  master's  report  to  the  taking  of  the  deposition.  Smith  r. 
Profitt,  82  Va.  832. 

^Id. 

*  Fant  V.  Miller  &  Mayhew,  17  Grat.  188. 

5  Daniel's  Chy.  Pr.,  Vol.  1,  p.  904. 

« Id.  906. 
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exception  afterwards  made  on  that  account  would  not  he  regarded  ; 
otherwise  it  would  have  invalidated  the  deposition.  But  the  rule 
now  in  Virginia  is  almost  universal  to  take  the  deposition  in  short- 
hand or  by  a  typewriter,  the  stenographer  or  typewriter  in  every 
case  V-riting  out  both  questions  and  answers.  It  is  a  common 
practice,  too,  to  waive  the  signature  of  a  witness,  but  if  not 
waived  the  deposition  should  be  signed.  A  witness  must  not, 
liowever,  come  before  the  examiner  with  his  deposition  already 
prepared  and  written  out,  even  though  it  is  copied  by  a  third  per- 
son, and  a  deposition  so  taken  will  be  excluded  on  exception.' 

Parties  or  their  counsel  may  orally  or  in  writing,  previous  to 
the  examination  of  a  witness,  direct  his  attention  to  the  facts  in 
regard  to  which  he  is  intended  to  be  examined,  and  he  may  refresh 
liis  memory  in  regard  to  such  facts  by  examining  books  or  papers, 
and  may  make  memoranda  from  them  or  otherwise  as  to  dates, 
amounts,  etc.,  and  may  use  such  memoranda  for  the  purpose  of 
refreshing  his  memory  at  the  time  of  giving  his  evidence." 

The  deposition  when  completed  should  be  signed  by  the  wit- 
ness, unless  the  signature  is  waived,  although  this  is  not  univer- 
sally required,'  and  in  Virginia,  where  a  witness  failed  to  subscribe 
his  name,  it  was  held  that  inasmuch  as  it  was  certiiied  by  the  magis- 
trates to  have  been  taken  before  them  upon  oath  it  was  sufficient.* 

7Vie  Notice,  Seijuired. 

§  220.  Eeasonable  notice  must  be  given  to  the  adverse  party 
of  the  time  and  place  of  taking  every  deposition,"  and  where 
there  are  pending  in  the  same  court  several  suits  between  several 
plaintiffs  against  the  same  defendant  or  defendants,  or  conversely 
between  the  same  plaintiff  or  plaintiffs  against  several  defendants, 

'  Daniel's  Chy.  Pr.,  Vol.  1,  p.  906,  and  cases  cited  in  the  notes;  Fant  v.  Miller 
&  Jlayhew,  17  Grat.  188. 

'  Fant  r.  Miller  &  Mayhew,  17  (Jrat.  188. 

^Daniel's  Chy.  Pr.,  Vol.  1,  p.  904,  notes. 

'  Barnett  &  Woolfolk  v.  Watson  &  Urquhart,  1  ^\'ash.  380. 

^Code,  ?  ?.362;  Code  W.  Va.,  Ch.  130,  3  35. 
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involving  the  same  controversy  or  depending  upon  the  same  facts, 
a  joint  notice  may  be  given  that  the  depositions  to  be  taken  at 
any  time  and  place  will  be  read  as  evidence  in  all  the  cases.' 

No  exact  length  of  time  for  the  notice  to  be  served  before  tbe 
time  that  the  deposition  is  to  be  taken  is  specified,  except  that  in 
the  case  of  a  non-resident  party  the  statute^  provides  that  tlie 
time  between  the  notice  and  taking  the  deposition  must  be  suffi- 
cient for  conveying  by  ordinary  course  of  mail  a  letter  from  the 
place  of  service  to  the  place  of  residence  of  the  party  and  a  replv 
from  that  place  back  to  the  place  of  service,  and  then  for  the  coim- 
sel  to  attend  at  the  place  of  taking  the  depositions.  In  cases  of 
this  sort  the  statute  expressly  provides,^  and  it  is  also  true  in  all 
other  cases,  that  the  court,  upon  exception  taken,  may  determine 
whether,  under  all  the  circumstances,  the  notice  has  been  served  in 
reasonable  time,  and  may  admit  or  reject  the  deposition  accordingly. 

The  sufficiency  of  the  notice,  in  point  of  time,  depends  upon 
the  circumstances  of  the  case,  the  distance,  travelling  conven- 
iences, conditions  of  the  roads  and  other  such  matters  as  affect  the 
ability  of  the  party  to  attend,  personally  (h-  by  counsel,  and  to 
return  in  time  for  the  trial.''  Thus,  where  a  notice  was  left  with 
the  wife  of  a  party  at  his  dwelling-house,  when  it  was  known  by 
the  adverse  party  that  he  was  absent  on  a  journey  to  another  State, 
it  appearing  also  that  the  notice  might  previously  have  been  given 
to  the  party  himself,  and  that  the  taking  of  the  deposition  might 
have  been  postponed  as  it  respected  the  trial  of  the  cause  until  his 
return,  it  was  held  that  the  notice  was  insufficient,  and  the  depo- 
sition taken  under  it  was  suppressed.'' 

So,  where  the  circumstances  existing  when  the  notice  is  given 
preclude  the  possibility  of  the  party  being  present  iv,  person  at 
the  taking  of  the  depositions,  the  notice  will  not  be  sufficient,  for 

1  Code,  i  3362;  Code  W.  Va.,  Ch.  130,  g  Sr,. 

'  Code,  ?  3363;  Trevelyan  v.  Lofft,  83  Va.  146. 

» Code,  i  3363. 

*  Abbott' 8  Practice  (U.  S.),  Vol.  2,  p.  115;  Trevelyan  «.  Loffl,  83  Va.  141. 

"Coleman  v.  Moody,  1  H.  &  M.  1. 
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it  is  not  enough  that  some  one  else  may  be  present  by  his  assent  or 
authority,'  and  it  was  therefore  held  that  if  a  party  gives  notice 
of  the  taking  of  several  depositions  at  different  places  on  the  same 
day,  so  that  the  opposing  party  cannot  be  present  to  cross-examine 
all  the  witnesses,  he  may  select  which  examination  he  will  attend, 
and  the  other  depositions  will  be  suppressed."  If,  however,  he 
attends  by  his  counsel  at  both  places,  he  cannot  except  on  the 
ground  of  want  of,  notice,  to  the  depositions  taken  at  either  or 
both  places.' 

A  notice  given  at  8  o'clock  P.  M.  to  take  a  deposition  between  8 
and  9  o'clock  A.  M.  of  the  next  day,  in  the  city  where  both  j^arties 
and  their  counsel  reside,  would  generally  be  reasonable  notice,  and 
M  here  such  a  notice  was  given  directly  the  plaintiff  learned  that 
tlie  witness  would  leave  for  a  distant  State  on  the  next  evening  liy 
3  o'clock,  and  would  not  return  again,  it  was  held  to  be  sufficient, 
although  a  court  was  in  session  in  the  city  at  the  time,  and  although 
the  defendant,  who  was  an  attorney,  and  his  counsel  had  been 
occupied  as  counsel  in  a  cause  on  the  day  of  the  notice,  and  were 
to  be,  and  were  so  occupied  on  the  next  day,  so  that  they  could 
not  attend  to  the  taking  of  the  deposition.* 

The  notice  must  not  only  give  sufficient  time,  but  it  must  be 
served  upon  the  proper  parties,  and  on  all  the  parties  ;  hence  it 
was  held  that  notice  given  to  the  overseer  of  a  party  who  resided 
part  of  the  time  in  tiie  State  and  part  out  of  it,  was  not  sufficient." 
In  a  common  law  case  it  was  held,  however,  that  a  deposition  taken 
upon  notice  to  some  of  the  parties  was  admissible  against  such  de- 
fendants as  had  been  notified,  provided  the  nature  of  the  action 

'  Waters'  Heirs  v.  Harrison  and  AVife,  4  Bibbs  R.  87 ;  Hawkinson  ei  al  v.  Lom- 
bard, 25  111.  572;  Unis  el  al  r.  Charlton's  Adm'r  ct  ak,  12  Grat.  484,  498. 

''  Fant  i:  Miller  &  Mayhew,  17  Grat.  22l3. 

"'  Latham,  by  &c.  !'.  Latham,  30  Grat.  307. 

*  McGinnis  v.  The  Washington  Hall  Ass'n,  12  Grat.  602.  AVhile  this  was,  no 
doubt,  justified  by  the  peculiar  circumstances  of  this  case,  it  can  hardly  be  properly 
cited  as  a  precedent  for  the  general  definition  of  what  is  reasonable  notice. 

»  Chapman  r.  Chapman,  4  H.  &  M.  426. 
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allowed  of  separate  verdicts.'  But  a  deposition  canaot  be  read 
against  any  party  to  whom  notice  of  the  tune  and  place  of  taking 
it  has  not  been  given/  nor  of  course  against  a  person  who,  at  the 
time,  was  not  a  party  to  the  suit.^  Notice  to  an  attorney  at  law 
of  the  party,*  unless  he  is  a  non-resident,'^  is  not  such  notice  to  the 
party  as  is  required  by  law,  but  the  attorney  at  law  may  agree  to 
receive  or  to  waive  notice,  and  he  cannot  afterwards  be  permitted 
to  allege  the  want  of  it,"  but  in  taking  an  account  a  commissioner 
in  chancery  may  take  the  depositions  of  witnesses,  to  enable  him 
to  act  upon  the  subject  under  his  general  notice,  and  a  special  notice 
is  not  necessary.'' 

The  notfce  must  be  specific.  It  will  not  do  if  it  omits  the  place 
where  the  deposition  is  to  be  taken,'  or  the  day  and  hour ; '  and 
where  a  notice  without  date  was  given,  that  depositions  will  be 
taken  "on  the  12th  of  September"  (no  year  being  mentioned),  at 
the  office  of  a  person  named  "  in  the  city  of  Guilford,  State  of 
Maine,"  it  was  held  insufficient  to  let  in  a  deposition  taken  on  the 
12th  of  September,  1867,  "in  the  tovm  of  Guilford,"  it  not  ap- 
pearing whether  the  town  or  township  of  Guilford  was  the  same 
as  the  city  of  Guilford,  and  the  opposite  party  not  having  attended 
at  the  taking  of  the  deposition  and  so  waived  the  defect  in  the 
notice.'" 

The  notice  may,  however,  specify  that  the  depositions  will  com- 
mence on  a  certain  day,  and  that  the  taking  of  them  will  be  ad- 

^  Jones  et  al  v.  Pitcher  et  al,  3  Stewart  &  Porter,  135;  24  Am.  Dec.  716. 

^  Stubbs  V.  BurweU,  2  H.  &  M.  536. 

'Shield's  Adm'r  v.  Anderson's  Adm'rs,  3  Leigh,  736. 

*  Cahill  V.  Pjntony,  4  Munf.  371. 

^  Code,  I  3363.  May  be  served  on  non-residents  by  publication,  and  after  first 
publication  none  needed  for  depositions  (Code,  ?  3232),  but  if  represented  by  resi- 
dent counsel,  notice  must  be  served  on  such  counsel.   See  Code  W.  Va. ,  Ch.  121,  |  3. 

"  Buddicum  !).  Kirk,  3  Cranch's  E.  293. 

'  McCandlish,  Adm'r,  &c.  v.  Edloe  et  als,  3  Grat.  330. 

"  Hunter  v.  FvQcher,  5  Band.  126.  See  also  Kincheloe  v,  Kincheloe,  11  Leigh, 
393. 

»  Jeter  v.  Taliaferro,  Stewart  &  Co.,  4  Munf,  80. 

"  Knode  v.  WiUiamson,  17  Wall.,  586. 
8 
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journed  from  day  to  day  ;  and  depositions  taken  upon  adjournment 
from  day  to  day,  on  such  a  notice,  may  be  read.' 

The  insufficiency  of  the  notice  does  not,  however,  nullify  the 
depositions,  for  when  they  were  taken  under  a  special  order  of 
court  requiring  notice  to  he  given  to  the  opposite  party,  but  the 
notice  was  so  short  that  the  party  and  his  counsel  were  unable  to 
confer  before  the  time  arrived,  and  to  reach  the  place  of  taking 
them,  it  was  held  that  the  depositions  might  be  admitted  condi- 
tionally, but  time  should  be  allowed  to  the  party  to  take  the  depo- 
sitions again,  and  for  a  cross-examination  of  the  witnesses  if  de- 
sired.^ 

Hoii}  the  Presence  of  Witnesses  is  Obtained. 

§  221.  The  person  before  whom  the  deposition  is  to  be  taken, 
is  authorized  by  statute  to  issue  a  writ  commanding  the  proper 
officer  to  summon  any  person  before  him  whose  attendance  as  a 
witness  is  desired,  except  that  if  the  examiner  be  a  commissioner 
or  other  person  appointed  by  authority  of  another  State,  the  sum- 
mons can  only  be  for  citizens  of  this  State,  and  their  attendance 
can  only  be  required  at  a  place  within  the  witnesses'  county.' 

If  any  person  so  summoned  fail  to  attend  or  to  produce  a  writ- 
ing or  document  called  for,  after  having  been  tendered  his  allow- 
ance for  attendance,  his  mileage  and  tolls,  the  proper  court  or 
judge,  after  service  of  a  rule  upon  the  witness,  and  no  or  insuffi- 
cient cause  against  it  shown,  may  fine  the  witness  not  exceeding 
twenty  dollars,  to  the  use  of  the  party  for  whom  he  was  sum- 
moned, and  may  also  proceed  by  attachment  to  compel  him  to 
attend  at  such  time  and  place  as  the  commissioner  may  deem  fit.* 

1  Knode  v.  WiUiamson,  17  "Wall.  586. 

2  Abbott's  U.  S.  Practice,  Vol.  2,  p.  116,  citing  Aiken  v.  Bemis,  3  Woodb.  & 
M.  348. 

» Code,  §  3352;  Code  W.  Va.,  Ch.  130,  ?  25. 

*Code,  ?  3354;  Code  W.  Va.,  Ch.  130,  §  27.  A  commissioner  acting  under  an 
order  of  reference  has  the  same  power  to  compel  attendance  a§  the  court  has,  ex- 
cept that  he  may  not  imprison  the  witness,  and  against  a  fine  imposed  the  witness 
has  the  right  of  appeal.     Act  February  12,  1894,  Acts  1893-4,  p.  235. 
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If  the  witness  attend,  and  refuse  to  testify,  or  to  produce  any 
document  required,  he  may  be  committed  to  jail  by  the  order  of 
the  proper  court  or  judge,  and  be  kept  there  until  he  shall  give 
his  evidence,'  or  produce  the  writiug  or  document. 

Adjourmiients  of  Depositions. 

§  222.  The  question  of  a  continuance  or  adjournment  in  this, 
as  well  as  other  proceedings  before  a  commissioner,  is  largely  a 
matter  for  his  discretion,  and  both  the  court,  which  will  hold  his 
proceedings  under  review,  and  the  appellate  court,  will  be  slow  to 
reverse  a  cause  on  account  of  his  action  in  this  respect.^ 

In  giving  a  notice  to  take  depositions  on  a  particular  day,  it  is 
usual  to  state  in  the  notice  that  if  the  taking  of  the  depositions 
should  not  be  completed  on  that  day,  the  same  will  be  continued 
from  time  to  time  until  the  deposition  shall  be  completed.  In  a 
case  in  which  the  notice  contained  no  such  provision,  the  deposi- 
tion was  to  be  taken  on  the  1 9th  of  December.  On  that  day  the 
taking  of  the  deposition  was  adjourned  to  the  21st  of  December, 
to  be  then  taken  at  a  place  different  from  that  mentioned  in  the 
notice,  which  place  was  stated  in  the  return  to  have  been  more 
convenient.  The  propriety  of  this  action  was  not  passed  on  by 
the  court,  as  the  deposition  was  excluded  on  other  grounds,  but 
Judge  Roane  thought  that  the  commissioners,  by  their  own  mere 
authority,  could  have  adjourned  the  taking  of  the  depositions  to 
any  other  convenient  time  and  place  in  the  event  that  it  could  not 
readily  have  been  finished  on  the  day  and  at  the  place  indicated 
by  the  notice.' 

Whether  there  be  a  provision  for  continuing  the  deposition  or 
not,  it  cannot  be  taken  on  a  day  subsequent  to  that  to  which  the 
notice  is  given  without  a  regular  adjournment  to  that  day,*  and 
where  the  notice  does  provide  for  an  adjournment  from  day  to 

'Code,  I  3355;  Code  W.  Va.,  Ch.  130,  §  28. 
'  Fant  V.  MUler  &  Mayhew,  17  Grat.  187. 

^Marshall  v.  Friable,  1  Munf.  247;  Long  v.  Perine,  41  W.  Va.  315;  23  S.  B. 
E.  613.  *  Hunter  v.  Fulcher,  5  Band.  126. 
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day,  it  is  not  proper  to  adjourn  except  from  day  to  day ;  a  depo- 
sition taken  after  an  adjournment,  skipping  a  day,  not  being  a 
compliance  ^vith  such  a  notice,  and  when  thus  taken  cannot  be 
read.^ 

By  consent  of  parties,  or  their  counsel,  an  adjournment,  no 
matter  how  made,  will  be  proper,  and  appearance,  without  objec- 
tion, will  be  regarded  as  consent. 

Where  a  notice  to  take  depositions,  at  a  place  specified,  informed 
the  opposite  party  that  they  would  be  taken  on  a  day  named,  and 
that  the  taking  would  be  adjourned  "  from  day  to  day  until  com- 
pleted," and  a  portion  of  the  witnesses  having  been  examined  (at 
whose  examination  the  opposite  party  with  his  counsel  attended), 
the  examination  of  the  other  witnesses  was  adjourned  until  the 
next  day,  when  it  was  further  adjourned  until  the  next  succeeding 
day,  and  so  on  from  day  to  day,  until  a  particular  day,  when  the 
taking  of  the  testimony  was  completed  in  the  absence  of  both  the 
opposite  party  and  his  counsel,  and  it  was  held  that  the  exclusion 
of  the  deposition,  on  the  ground  of  want  of  sufficient  notice,  was 
error.^ 

Exceptions  to  Depositions. 

§  22.3.  An  objection  for  want  of  notice  or  other  irregularity  in 
the  taking  of  a  deposition  may  be  made  before  the  trial,^  but  it  is 
too  late  to  object  on  these  grounds  after  the  hearing  has  com- 
menced,* or  in  the  court  of  appeals  ;  °  and  where  no  exception  has 

'  Chancy  v.  Saunders,  3  Munf.  51. 

'  Knode  v.  Williamson,  17  Wall.  586. 

"CoUinson  v.  Lowry  &  Co.,  2  Wash.  75;  York  Co.  v.  Central  B.  E.^  3  Wall. 
107;  Jeter  v.  Taliaferro,  4  Munf.  80.  See  also  Winans  v.  N.  Y.  &  Erie  R.  B.  Co., 
21  How.  88;  Town  v.  Needham,  3  Paige,  545;  24  Am.  Dec.  246;  Long  v.  Ferine, 
41  W.  Va.  320;  23  S.  E.  E.  613. 

*  Foster  v.  Sutton,  1  H.  &  M.  401.  In  a.  case  at  law,  see  Jones  v.  Lucas,  1 
Band.  268. 

*  Minor's  Institutes,  Vol.  4,  Pt.  1,  p.  872;  Fant ».  Miller  &  Mayhew,  17  Grat. 
228.  Attention  must  be  called  to  an  exception  in  the  trial  court,  and  if  this  is  not 
done  and  the  exception  acted  on,  it  will  be  treated  in  the  appellate  court  as  having 
been  waived.     Martin  v.  South  Salem  Land  Co.,  94  Va.  28.     This  rule  includes 
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been  noted  on  these  grounds,  the  appellate  court  will  presume  that 
everything  has  been  regularly  done.' 

In  the  case  of  Unis  d  als  v.  Charlton's  Adm'r  et  als,  12  Grat. 
491,  no  commission  and  no  notice  of  the  time  and  place  of  taking 
the  depositions  was  produced,  and  it  was  held  that  an  exception 
on  this  ground,  not  offered  until  the  deposition  was  produced  at 
the  trial,  did  not  come  too  late.  , 

A  distinction  in  these  respects  is  made  in  the  character  of  the 
exceptions,  it  being  held  that  all  exceptions  that  relate  to  defects 
and  irregularities  ^  which  might  have  been  obviated  by  retaking 
the  deposition,  must  be  made  before  the  hearing  is  begun,  but  it  is 
otherwise  where  the  objection  goes  "  to  the  testimony  of  the  wit- 
ness," ^  meaning  by  this  an  objection  to  the  relevancy  of  the  tes- 
timony. 

Where  also  a  deposition  was  unsuccessfully  objected  to  as  irreg- 
ularly taken,  at  one  time,  and  was  at  another  trial  read  without 
exceptions,  it  was  held  that  it  could  not  be  objected  to  in  the  su- 
preme court  of  appeals.* 

Of  these  rules  Judge  Moncure  in  the  case  of  Fant  v.  Miller  & 
Mayhew,  17  Grat.  228,  said :  "We  approve  the  principle  main- 
tained in  these  cases,  and  are  of  opinion  that  an  exception  to  a 
deposition  (except  upon  the  ground  of  incompetency,  in  which  case 
no  exception  is  necessary')  not  having  been  brought  to  the  notice  of 
the  court  below,  nor  passed  upon  by  that  court,  ought  to  be  con- 

an  exception  for  incompetency.  McVeigh's  Adm'r  v.  Chamberlain,  94  Va.  73. 
But  it  is  not  error  where  the  court,  and  not  the  jury,  tries  a  case,  for  the  court  to 
hear  illegal  testimony,  the  court  being  regarded  as  competent  to  discard  such  evi- 
dence.    Wells-Stone  Mercantile  Co.  v.  Truax,  W.  Va. ;  29  S.  E.  K.  1006. 

'Pollard's  Heirs  v.  Lively,  2  Grat.  216;  Hill  et  als  v.  Bowyer  et  ofe,  18  Grat. 
380;  Dickenson  v.  Davis  et  al,  2  Leigh,  401;  Steptoe  v.  Bead,  for  &c.,  19  Grat.  1; 
Coflinaii  v.  Sangston,  21  Grat.  263.  The  same  rule  applies  to  an  objection  because 
of  an  irregular  adjournment.  HiU  et  ah  v.  Bowyer  el  ah,  18  Grat.  365;  Burk- 
holder  et  als  v.  Ludlam  et  ak,  30  Grat.  255;  Long  v.  Ferine,  41  W.  Va.  320;  23 
S.  E.  E.  613. 

'  Dickenson  v.  Davis  et  als,  2  Leigh,  401. 

'Doaneu.  Glenn,  21  WaU.  33;  Tomkins  &  Co.  v.  Wiley,  6  Band.  242, 

*  Brown  v.  Tarkington,  3  Wall.  377. 
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sidered  as  having  been  waived,  and  cannot  be  noticed  by  this 
court."  In  the  same  case,  the  same  learned  judge,  approving 
decisions  to  that  effect  from  other  States,  further-  says  :  "  that  ex- 
ceptions to  depositions  for  want  of  notice,  and  other  irregularities, 
must  be  called  up  and  decided  in  the  court  below,  otherwise  it 
cannot  be  assigned  for  error  that  they  were  read.  It  is  otherwise 
wllen  the  objection  is  for  interest,  and  incompetency  to  be  proved 
liy  the  facts  in  the  case." 

.Vgain,  in  the  case  of  Statham  et  ah  v.  Ferguson's  Adm'r  et  ah, 
25  Grat.  38,  Judge  Moncure  said  :  '^  An  exception  taken  to  a 
deposition,  for  want  of  notice  or  other  irregularity,  must  be  brought 
to  the  notice  of  the  court  at  or  before  the  hearing,  in  order  that  it 
may  then  be  passed  upon,  or  it  will  be  considered  as  having  been 
waived,  and  will  not  be  noticed  in  the  appellate  court.  (Fant  v. 
Miller,  &c.,  17  Grat.  187,  227,  228,  and  cases  there  cited.)  But 
this  principle  does  not  apply  to  an  exception  to  the  deposition  of  a 
party  to  the  suit  on  the  ground  of  incompetency  ;  and  in  such  a 
case,  though  the  matter  of  the  exception  be  not  brought  to  the 
notice  of  the  court  at  the  hearing,  otherwise  than  by  the  exception, 
it  may  be  passed  upon  by  that  court,  and  whether  so  passed  upon 
or  not,  it  may  be  passed  upon  by  the  appellate  court,  and  the 
deposition  be  either  read  or  excluded  in  the  decisions  of  the  case 
by  that  court  as  may  be  proper."  ' 

'  The  authorities  cited  are  2  Eob.  Pr.  (old  ed. )  337;  Beverly  v.  Brooke,  &c.,  2 
Leigh,  425;  Mohawk  Bank  r.  Atwater,  2  Paige's  R.  54-60.  This  view  of  the  rules 
of  practice  seems  to  have  been  taken  by  the  supreme  coui-t  of  West  Virginia. 
Hill  and  Wife  v.  Proctor,  10  W.  Va.  59;  Kose  &  Co.  tt  al  v.  Brown  et  ux;  11 
W.  ^'a.  122.  For  the  rules,  where  the  objection  was  for  want  of  notice,  see 
Kules  of  Practice,  1  H.  &  M.,  p.  6,  Bule  2;  Jeter  v.  Taliaferro,  Stuart  &  Co.,  4 
Munf.  80.  The  confusion  has  probably  arisen  from  the  fact  that  the  true  rule  may 
have  been  supposed  to  be  that  an  exception  for  incompetency  must  be  taken  at  the 
earliest  stage  at  which  it  is  discovered,  but  it  might  be  considered  by  the  appellate 
court,  although  not  passed  on  by  the  court  below.  At  least  the  conflicting  cases 
may  be  reconciled  by  this  view,  although  to  permit  it  to  prevail  as  a  rule  in  prac- 
tice, would  be  to  enable  a  party,  ofiering  an  exception  for  the  incompetency  of  a 
witness,  to  refrain  from  pressing  it,  and  thus  to  take  his  chances  for  reversing  the 
cause  in  the  court  of  appeals,  whereas  if  the  exception  had  been  passed  on,  and 
the  deposition  excluded,  the  same  matter  might  be  proved  by  a  witness  whose  com- 
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It  is  not  to  be  wondered,  then,  that  the  impression  largely  pre- 
vailed that  it  was  regarded  as  unnecessary  either  to  offer  an  ex- 
ception to  the  competency  of  a  witness,  or  to  have  it  passed  on  by 
the  court  below,  in  order  that  the  matter  might  be  determined  by 
the  court  of  appeals,  and  that  this  impression  continued  until  it 
was  removed  by  the  course  of  subsequent  decisions.  In  the  case 
of  Hord's  Adm'r  v.  Colbert  et  als,  28  Grat.  49,  Judge  Staples 
said  :  "  Whether  as  a  general  rule  the  objection  on  the  ground  of 
interest  must,  in  the  common  law  courts,  be  made  before  the  ex- 
amination in  chief,  and  whether  the  same  rule  prevails  in  equity, 
are  questions  not  necessary  now  to  be  decided ;  and  no  opinion  is 
intended  to  be  given  on  that  subject.  It  is  sufficient  for  the  pur- 
poses of  this  case  to  say,  that  where  the  party  cross-examines  upon 
the  issues  involved,  with  a  knowledge  of  the  interest  of  the  wit- 
ness, he  will  not  be  permitted  afterwards  to  make  the  objection.' 
Having  made  the  objection,  however,  in  due  season,  he  may  then 
proceed  to  cross-examine  without  prejudice  to  his  right  to  move  to 
suppress  the  deposition  at  the  hearing."  ^ 

petency  was  unquestionable.  It  is  obviously  contrary  to  the  fixed  rule,  that  an 
exception  not  called  to  the  court' s  attention,  or  relied  on  in  the  court  below,  will 
be  considered  by  the  appellate  court  as  having  been  waived.  Fant  v.  Miller  & 
Mayhew,  17  Grat.  188.  See  also  Smith  v.  Profitt,  82  Va.  832.  The  case  of  Kevan 
V.  Trice's  Ex' or,  75  Va.  690,  was  peculiar  in  its  circumstances  as  affecting  the 
competency  of  a  witness.  The  deposition  of  the  defendant  in  the  suit  was  taken, 
and  closed  December  13,  1876,  the  plaintiff  being  present  in  person  and  by  coun- 
sel, and  cross-examining  the  witness.  Afterwards  the  defendant  died,  and  the 
plaintiff  gave  his  deposition;  the  plaintifi'  and  defendant  so  testifying  being  the 
original  parties  to  the  transaction,  which  was  the  subject  of  investigation  in  the 
cause,  and  it  was  held  that  the  plaintiff's  deposition  could  not  be  read,  but  that  the 
defendant's  deposition  was  admissible.  This  decision  is  based  upon  the  ground,, 
that  the  admissibility  of  a  deposition  depends  upon  the  competency  of  the  witness 
at  the  time  he  testifies,  and  by  this  rule  the  defendant  was  competent  when  he  tes- 
tified, whereas  his  death  rendered  incompetent  the  plaintiff  who  subsequently  gave 
his  deposition. 

^  Objection  to  the  competency  of  a  witness  is  not  necessarily  waived  unless  made 
before  the  examination  in  chief.  Warwick  v.  Warwick,  31  Grat.  70;  Hill  v.  Post- 
ley,  90  Va.  200. 

'  Citing  Jacobs  v.  Laybom,  11  Mees.  &  Welby  R.  684;  Moorhouse  r.  De  Passon, 
19  Ves.  E.  432;  Harrison  v.  Courtauld,  5  Eng.  Chy.  R.  428;  Donelson  v.  Taylor, 
8  Pick.  R.  390;  Graves  v.  Graves,  2  Paige's  R.  62;  1  Phillips  on  Evidence,  789. 
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In  the  case  of  Neilson  et  cds  v.  Bowman  et  als,  29  Grat.  732,  it 
was  held  that  where  a  party  to  a  cause  was  examined  in  his  own 
behalf,  and  cross-examined  at  length  by  the  other  party  without 
objection  to  his  competency,  the  objection  could  not  be  made  in 
the  appellate  court.' 

Under  the  circumstances  of  that  case,  in  the  cause  of  Warwick 
c.  Warwick  et  ah,  31  Grat.  77,  it  was  held :  that  although  the 
competency  of  a  witness  was  not  excepted  to  until  four  questions 
had  been  propounded  to  him  on  his  examination  in  chief,  that  was 
no  waiver  to  the  right  to  make  such  an  exception,  and  in  the  case 
of  Owens  et  als  v.  Riely's  Ex'or,^  the  question  did  not  disclose  the 
incompetency  of  the  witness,  but  the  answer  did,  and  an  excep- 
tion taken  after  the  witness  had  answered,  was  held  to  be  in  time, 
and  the  deposition  to  have  been  properly  excluded. 

In  th*  cause  of  Simmons  v.  Simmons'  Adm'r,  33  Grat.  460, 
the  objection  was  to  the  competency  of  the  witness,  and  the  court 
of  appeals  (Judge  Burks  delivering  the  opinion)  said  :  "  It  would 
seem  to  be  a  sufficient  answer  to  this  objection,  that  it  does  not 
appear  that  it  was  first  made  in  the  court  below.  Notwithstand- 
ing some  expressions  in  decided  cases,  which  seem  to  concede  that 
objections  to  the  testimony  of  a  witness,  on  the  ground  of  his 
competency,  may  be  properly  made  in  this  court,  although  not 
made  or  considered  or  passed  upon  in  the  court  below,  we  are  of 
opinion  that  such  objections,  unless  first  made  in  the  court  below, 
cannot  be  relied  on  here,  for  the  reason,  that  if  allowed,  parties 

'  See  the  argument  of  Moncure,  J.,  on  pp.  749,  750,  and  his  review  of  the  cases 
of  Statham  et  als  v.  Ferguson's  Adm'r  et  als,  and  Hord's  Adm'r  v.  Colbert  et  als. 

'  Court  of  Appeals  of  Virginia,  at  Staunton,  1880,  but  not  reported.  In  Smith 
i>.  Profitt,  82  Va.  832,  it  was  held  that  "objection  to  the  admissibility  of  a  depo- 
sition on  the  ground  of  the  incompetency  of  the  witness  will  not  avail  if  the  in- 
competency existed  at  the  time  the  deposition  was  given,  and  the  witness  was  then 
cross-examined  without  objection  to  his  competency,  or  if  he  was  in  fact  compe- 
tent when  the  deposition  was  taken  and  only  became  incompetent  afterwards."  In 
Vanscoy  v.  Stincomb,  29  W.  Va.  263,  it  was  held  that  no  exception  on  the  ground 
of  incompetency  need  have  been  made  in  the  court  below  to  enable  the  court  of 
appeals  to  pass  upon  the  objection.     Long  v.  Ferine,  41  W.  Va.  320. 
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might  be  taken  by  surprise.  If  made  in  the  court  of  original 
jurisdiction  :  First.  The  incompetency  might  in  some  cases  be  re- 
moved by  release  or  otherwise.  Second.  If  not  removed  and  the 
witness  be  excluded,  the  loss  of  the  testimony  might  be  supplied 
by  other  evidence."  ^  And  so  the  rule  is  now  settled.^ 
'  Where  the  objection  is  to  a  leading  question,  the  exception 
should  be  made  at  the  time  of  the  examination  of  the  witness,  if 
the  party  seeking  to  exclude  the  evidence,  his  agent  or  attorney, 
was  then  present,  or  if  he  was  not  present,  then  the  exception , 
should  be  made  within  a  reasonable  time  after  the  return  of  the 
deposition.^ 

An  exception  should  state  the  grounds  upon  which  it  rests,  and 
should  not  be  set  out  in  general  terms,''  and  it  should  be  made  bv 
each  defendant  who  relies  on  it,  for  where  an  exception  was  made 
by  one  defendant  and  was  afterwards  waived  by  him,  it  was  held 
that  another  defendant  could  not  avail  himself  of  it  in  the  appel- 
late court.  ° 

Where  an  exception  was  upon  the  ground  that  the  evidence 
was  hearsay,  but  it  did  not  indicate  the  particular  part  of  the 
deposition  to  which  it  was  intended  to  apply,  and  the  court,  while 
overruling  the  exception,  instructed  the  jury  what  part  of  the 
deposition  they  must  disregard  as  evidence  on  that  ground,  it  was 
held  upon  appeal  that  in  that  case  the  objection  to  the  form  of 
the  exception  could  not  prevail." 

When  an  exception  is  made,  whether  it  is  endorsed  on  the  depo- 
sition, or  entered  on  its  face  in  the  process  of  taking  it,  or  written 

'See  note  to  p.  460,  33  Grat.  460;  Baxter  v.  Moore,  5  Leigh,  219;  The  Mer- 
chants' Bank  of  Alexandria  v.  L.  &  M.  Seton,  1  Peters,  299;  Evans  v.  Hettich,  7 
Wheat.  R.  453. 

*  McVeigh's  Adm'r  v.  Chamberlain,  94  Va.  73. 

'  McCandlish,  Adm'r,  &c.  v.  Edloe  et  als,  3  Grat.  330. 

*Dillard  v.  Collins,  25  Grat.  344;  Harriman  v.  Brown,  8  Leigh,  697;  U.  S.  v. 
McMasters,  4  Wall.  680;  Richardson  f.  Donehoo  et  al,  16  W.  Va.  685;  Long  v. 
Ferine,  41  W.  Va.  320  (23  S.  E.  R.  613). 

*  Robertson  v.  Trigg's  Adm'r  et  als,  32  Grat,  76. 
"  Charlton  v.  TJnis,  4  Grat.  58. 
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on  a  separate  paper  and  filed  in  the  cause,  if  it  has  not  been 
brought  to  the  notice  of  the  court  below,  or  passed  on  by  that 
court,  it  will  be  considered  as  waived,  and  cannot  be  noticed  by 
the  appellate  court,  and  a  general  decree  of  the  court  below,  against 
the  party  making  the  exception  cannot  be  considered  as  involving 
a  decision  upon  the  exception.^ 

Form  and  Regularity  of  Depositions. 

§  224.  A  commission  to  take  depositions  need  not  be  issued  ex- 
cept in  the  case  of  the  proof  of  a  will.^  When  needed  it  is  ob- 
tained by  application  to  the  clerk  in  whose  court  the  proceeding  is, 
in  which  the  evidence  is  to  be  used,  and  is  granted  as  a  matter  of 
course  and  without  notice.  In  order  to  obtain  it,  however,  an 
affidavit  must  be  made  before,  or  furnished  to  the  clerk,  that  the 
witness,  or  witnesses,  whose  evidence  is  desired,  are  not  residents 
of  the  State,  or  are  out  of  it,  in  its  service,  or  in  that  of  the  United 
States,  and  such  affidavit  is  prima  facie  evidence  of  the  fact, 
although  it  is  made  by  a  party  to  the  proceeding  and  without  pre- 
vious notice.^ 

Since  an  affidavit  of  non-residence  is  required,  and  a  commission 
can  only  be  issued  where  such  affidavit  is  made,  the  name  of  the 
witness,  or  witnesses,  should  be  inserted  in  the  commission,  and  the 
depositions  of  none  other  than  those  named  should  be  taken  under 
that  commission  and  notice. 

The  deposition  *  should  properly  commence  with  a  certificate  of 
the  person  taking  it,  showing  his  official  position,  the  commission  ^ 
(if  any  is  required),  the  notice  and  the  title  of  the  cause.     In  a 

iFant  V.  Miller  &  Mayhew,  17  Grat.  188;  Summers  v.  Dame  et  als,  31  Grat. 
792.  This  was  held  particularly  of  a  leading  question  to  which  exception  was  taken 
at  the  time,  but  which  exception  was  not  brought  to  the  attention  of  the  court  be- 
low.    31  Grat.  791;  Martki  v.  South  Salem  Land  Co.,  94  Va.  28. 

2  Code,  §  3361. 

'Code,  §?  3361,  2537;  Code  W.  Va.,  Ch.  130,  §  33. 

*For  form  of  notice,  caption,  interrogatories  and  certificate,  see  Minor's  Insti- 
tutes, Vol.  4,  Ft.  2,  p.  1490;  Abbot's  U.  S.  Practice,  Vol.  2,  pp.  306,  349,  387. 

'  Butts  V.  Blunt  et  ah,  1  Eand.  255. 
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case,  however,  in  which  the  certificate  did  not  state  the  names  of 
the  parties,  or  that  it  was  taken  in  pursuance  of  a  commission,  but 
the  names  of  the  parties  having  been  given  in  the  caption,  and  the 
commission  returned  with  the  deposition,  it  was  held  to  be  suffi- 
cient.^ 

When  completed,  the  deposition  should  regularly  be  subscribed 
by  the  witness,  yet  if  the  person  taking  the  deposition  certify  that 
it  was  duly  taken  before  him  upon  oath,  that  will  be  sufficient.^ 

The  person  taking  the  deposition  should,  when  it  is  completed, 
endorse  it,  seal  it,  and  return  it  to  the  clerk's  office  of  the  court  in 
which  the  suit  is  pending ;  but  if  returned  open  by  the  person  who 
took  it,  it  may  be  read  in  evidence.  If  not  sealed,  however,  it 
should  not  be  read,  unless  either  it  was  returned  to  the  clerk  by 
the  person  who  took  it,  or  unless  it  does  not  appear  by  whom  it  was 
returned,  foi-,  in  such  case,  the  court  will  presume  that  it  was  re- 
turned by  the  person  who  took  it.^ 

When  received,  the  clerk  should  endorse  the  time  of  its  receipt, 
and  whether  or  not  it  came  to  him  under  seal. 

These  are  the  general  requirements  of  a  deposition  ;  *  it  remains 
now  to  consider  how  far  a  failure  to  meet  them  will  affect  the 
validity  of  the  deposition,  bearing  in  mind  that  the  general  rule 
is  that  the  certificate  of  the  person  taking  the  deposition  is  good 
evidence  of  the  facts  stated  therein,  and  that  when  evidence  is 
sought  to  be  admitted,  contrary  to  the  rules  of  the  common  law, 
something  more  than  a  mere  presumption  should  exist  that  it  was 
rightly  taken,  and  that  there  ought  to  be  proof  that  the  requisitions 
of  the  statute  have  been  fully  complied  with.^ 

^  Steptoe  i'.  Read,  for  &c.,  19  Grat.  2. 

''  Bamet  &  Woolfolk  v.  Watson  &  Urquhart,  1  Wash.  380;  Daniel's  Chy.  Pr., 
Vol.  1,  p.  904,  note.  A  deposition  taken  under  a  commission  to  take  the  evidence 
of  John  Priestly  may  be  read,  although  signed  John  O.  Priestly.     Id. 

'  Given  &  Reyholds  v.  Manns,  6  Munf.  191. 

*  For  the  mode  of  proceeding  under  the  English  practice,  see  Winder  v.  Diffen- 
derfer,  2  Bland,  185. 

»  Bell  V.  Morrison  et  als,  1  Peters  E.  356;  Abbott's  U.  S.  Practice,  Vol.  2,  p.  117. 
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The  object  of  the  caption  to  a  deposition  is  to  give  notice  to 
the  parties  to  the  controversy  in  which  the  deposition  is  intended 
to  be  used,  and  if  sufficient  for  this  purpose,  it  will  be  sustained. 
So  when  the  caption  of  a  deposition  described  it  as  taken  in  a  pro- 
ceeding of  "  forcible  entry  and  detainer,"  it  was  held  to  be  suffi- 
ciently accurate  to  authorize  the  reading  of  the  deposition,  although 
the  proceeding  was  for  an  unlawful  detainer.' 

Where  a  person  taking  a  deposition  under  a  regular  commission 
and  notice,  certified  that  it  was  taken  before  him,  and  signed  his 
name  to  the  certificate  with  the  addition  of  the  letters  J.  P.,  it 
was  held  that  it  sufficiently  appeared  that  he  was  a  justice  of  the 
peace.''  The  certificate  to  the  deposition  in  one  case*  failed  to 
give  the  style  of  the  suit,  but  in  the  caption  which  preceded  the 
certificate  the  names  in  fiiU  of  the  plaintiff  and  defendants  were 
given,  and  that  was  held  to  be  sufficient. 

It  is  necessary  that  it  shall  appear  by  the  record  upon  what 
authority  a  deposition  is  taken,''  but  where  a  paper  purporting  to 
be  a  commission  to  take  depositions  but  unsigned  by  the  clerk 
from  whose  court  it  issued,  was  returned  with  the  deposition,  and 
it  was  proved  by  the  clerk  that  the  deposition  with  the  notice  and 
commission  attached  was  received  by  him,  and  that  he  had  issued 
and  sent  out  the  commission  in  pursuance  of  an  affidavit  in  the 
cause,  and  that  his  failure  to  subscribe  his  name  to  it  was  from 
inadvertence,  the  deposition  was  permitted  to  be  read.' 

A  deposition  was  taken  to  be  read  in  a  case  in  which  Franklin 
Bartley  was  defendant,  and  that  was  the  name  in  the  summons 
and  to  which  he  appeared,  but  the  name  in  which  the  action  was 
carried  on  was  Wm.  F.  Bartley.     As  the  person  was  obviously 

1  Cales  V.  Miller  et  al,  8  Grat.  6. 

2  Pollard's  Heirs  v.  Lively,  2  Grat.  216.     See  also  Hobbs  v.  Shumate,  11  Grat. 
516. 

'  Steptoe  V.  Bead,  for  &c.,  19  Grat.  7. 

*  Butts  V.  Blunt  et  als,  1  Eand.  255;  Unis  et  als  v.  Charlton's  Adm'r  et  ah,  12 
Grat.  484. 

*  Steptoe  V.  Kead,  for  &c.,  19  Grat.  7. 
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the  same,  and  Franklin  was  really  a  part  of  his  name,  the  objec- 
tion to  the  deposition  on  that  ground  was  overruled.^ 

"Where  a  commission  was  issued  in  the  name  of  Richard  M. 
Meade,  the  name  of  the  party  being  Richard  "W.  Meade,  and  this 
being  a  clerical  error,  it  was  held  not  to  aft'ect  the  deposition.^ 

It  has  been  held  not  to  be  necessary  to  certify  in  whose  hand- 
writing a  deposition  was  taken  down,  nor  to  return  with  the  com- 
mission the  form  of  the  oath  administered  by  the  commissioner  to 
the  witness.* 

To  cross-examine  a  witness,  unless  the  contrary  be  expressly 
stated,  will  be  regarded  as  a  waiver  of  an  irregularity  in  the  pro- 
ceedings taking  the  depositions.^ 

Return  of  the  Depositions. 

§  225.  We  have  already  observed  that  a  deposition  should  be 
returned  under  seal,  but  that  if  returned  open  by  the  very  officer 
who  took  it,  the  lack  of  a  seal  will  not  affect  its  validity ;  and  it 
is  held  in  England  that  if  the  examiner  dies  before  signing  the 
depositions,  they  must  be  signed  by  his  successor,  and  if  he  omits 
to  sign  them  the  court  has  power,  if  it  thinks  fit,  to  order  them  to 
be  filed.^ 

When  Depositions  may  he  Read. 

§  226.  "When  a  deposition  has  been  filed,  if  not  read  on  the 
trial  by  the  party  taking  it,  it  may  be  read  by  the  other  party," 
and  where  the  plaintiff's  deposition  was  taken  and  the  defendants 
cross-examined  him,  it  was  held  that  they  could  not  have  the  ques- 

1  Bartley  v.  McKinney,  28  Grat.  750. 

^  Keene  v.  Meade,  3  Pet.  1. 

'Id. 

*  Mechanics'  Bank  of  Alexandria  v.  Seton,  1  Pet.  299-307. 

5  Daniel's  Chy.  Pr.,  Vol.  1,  p.  910,  notes.  A  deposition  need  not  be  certified 
when  it  is  taken  under  an  order  of  reference.     Smith  v.  Profitt,  82  Va.  832. 

^  Code,  I  3367;  Code  W.  Va.,  Ch.  130,  §  37.  One  party  may  read  portions  of  a 
deposition  taken  by  the  other  party,  leaving  the  latter,  if  he  chooses,  to  read  the 
residue,  provided  it  is  competent  testimony.     Calhoun  v.  Hays,  82  Va.  832. 
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tions  and  answers  on  cross-examination  struck  out,  although  they 
referred  to  the  acts  and  declarations  of  a  dead  person  under  whom 
the  defendants  claimed.'  When,  however,  the  deposition  is  taken 
in  a  cause  relating  to  the  same  subject,  but  not  between  the  same 
parties,  it  cannot  be  read  in  evidence  in  a  subsequent  suit.^ 

Where  the  deposition  is  taken  in  a  foreign  language,  it  must 
afterwards  be  translated  into  English  by  a  person  appointed  by  an 
order  of  court,  who  must  be  sworn  to  the  truth  of  his  translation.' 

If  depositions  are  read  on  a  trial  without  objection,  or  if  objec- 
tion is  made  without  exception  taken  to  their  admission  in  a  com- 
mon law  cause,  they  Avill  not  upon  another  trial  be  excluded  for 
the  failure  to  prove  notice  to  take  them,  unless  the  party  objecting 
has  given  notice  to  the  other  party  of  his  intention  to  object  in 
time  to  enable  the  party  offering  them  to  take  them  again,  and  the 
\vitnesses  are  alive  at  the  time  of  such  notice.* 

Depositions  taken  in  one  suit  can  only  be  read  in  another  when 
the  bill  shows  that  the  cause  is  against  the  same  parties,  or  those 
claiming  in  privity  with  them,'^  and  the  right  to  read  them  must 
be  reciprocal,  or  neither  party  can  claim  it."  The  issue  in  the 
cause  must  also  be  the  same,  and  upon  this  principle  evidence  taken 
in  a  cross-cause  may  be  read  at  the  hearing  of  the  original  cause, 
and  vice  versaJ 

The  mode  of  proving  depositions  taken  in  one  court  of  equity 
upon  the  hearing  of  a  cause  in  another  is  by  producing  a  certified 
copy  of  the  bill  and  answer,  if  one  has  been  put  in,  unless  the 

'  Field  V.  Brown  et  al,  24  Grat.  74. 

'  Eowe  et  als  v.  Smith,  1  Call.  487. 

'Daniel's  Chy.  Pr.,  Vol.  1,  p.  919. 

'  Peshine  v.  Shepperson,  17  Grat.  472. 

5  Marine  Ins.  Co.  v.  Hodgson,  6  Crancli,  206;  Kutherford  f .  Geddes,  4  Wall.  220; 
Layborn  v.  Crisp,  4  M.  &  W.  .320;  Tappan  v.  Beardsley,  10  Wall.  427. 

«  Rutherford  v.  Geddes,  4  WaU.  222. 

'  Daniel's  Chy.  Pr.,  Vol.  1,  p.  868.  Taken  under  the  original  bill,  may  be  read 
undei-  a  cross-bill  subsequently  filed  in  the  cause,  when  so  ordered  by  the  court 
(Smith  V.  Profitt,  82  Va.  845);  and  a  deposition  taken  before  an  amended  and  sup- 
plemental bill  was  filed,  was  held  proper  to  be  read  in  evidence  at  the  hearing  of  the 
cause.     Hatcher  v.  Crews,  78  Va.  467. 
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depositions  are  so  ancient  that  no  bill  and  answer  can  be  forthcom- 
ing. But  depositions  may  be  used  as  evidence  against  a  party  to 
the  suit,  or  for  the  purpose  of  contradicting  the  witness  without 
proof  of  the  bill  and  answer,  although  some  proof  of  the  identity 
of  the  person  will  be  required.' 

Retaking  Depositions. 

§  227.  The  general  rule  was,  that  without  the  leave  of  the  court, 
and  for  good  cause,  a  deposition  once  taken  in  a  case  could  not  be 
retaken,^  the  object  being  to  compel  a  full  disclosure  on  one  side 
before  the  other  side  proves  his  case,  and  to  prevent  the  tempta- 
tion to  perjury  that  would  be  offered  by  giving  opportunity  to 
change  the  evidence  to  suit  the  emergencies  of  the  case.  But  the 
courts  possessed  much  latitude  in  permitting  a  second  examination  ; 
and  where  the  circumstances  of  the  case  and  justice  require  it,  an 
order  for  the  second  examination  of  the  same  witness  would  be 
made,  for  which,  unless  it  was  palpably  improper  to  grant,  an  ap- 
pellate court  would  not  for  this  cause  reverse  the  decree.' 

In  accord  with  these  views,  it  was  held  not  to  be  error  to  allow 
depositions  to  be  retaken,  which  the  court,  upon  exception,  de- 
termined could  not  be  read  for  want  of  sufficient  notice,  the  order 
to  retake  being  made  at  the  term  at  which  the  matter  was  deter^ 
mined.^ 

Now,  by  staute  ^  in  Virginia,  it  is  provided  that  the  deposition 
of  a  witness  may  be  retaken  in  any  case  without  the  consent  of 
the  court  first  obtained,  and  may  be  read,  if  the  court,  upon  the 
application,  in  the  exercise  of  a  sound  discretion,  would  have  made 
an  order  for  such  re-examination. 

•Daniel's  Chy.  Pr.,  Vol.  1,  p.  866. 

'  Booth  V.  McJUton,  82  Va.  827. 

'  Fant  V.  Miller  &  Mayhew,  17  Grat.  188. 

*  Vance  v.  Snyder  et  ah,  6  W.  Va.  24;  Carter  v.  Edmonds,  80  Va.  58. 

5  Code,  §  3364. 
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The  Recital  of  the  Depositions  in  the  Decree. 

§  228.  Care  should  be  taken  that  the  evidence  read  on  the  hear- 
ing is  entered  in  the  decree  as  so  read,  or  if  rejected  as  having 
been  tendered  and  rejected  ;  ^  and  where  it  was  stated  in  a  decree 
that  "  the  cause  came  on  to  be  heard  on  the  bill,  answers,  and  ex- 
hibits "  it  was  held  that  the  hearing  must  be  understood  to  have 
been  in  exclusion  of  the  depositions  contained  in  the  record,  no 
proof  appearing  of  notice  of  the  time  and  place  of  taking  them.^ 

The  rule  in  Virginia  is  now  more  liberal  than  this,  and  where 
it  appeared  that  depositions  were  taken  and  filed  in  a  cause,  both 
parties  being  present  when  they  were  taken,  and  the  decree  being 
obviously  based  upon  them,  the  omission  to  refer  to  them  in  the 
decree  was  considered  a  clerical  mistake,  and  the  cause  was  treated 
as  having  been  heard  upon  them  as  well  as  upon  the  other  papers.' 

Depositions  in  Special  Cases. 

§  229.  The  special  circumstances  under  which  depositions  can 
be  taken,  as  they  will  be  treated  in  this  section,  are  as  follows : 

I.  Concerning  the  sales  of  property  of  persons  under  disabilities. 

II.  When  taken  de  bene  esse  ;  III.  Upon  an  issue  devisamt  vel  non  ; 
T!  V.    Upon  an  issue  out  of  chancery ;    V.  Depositions  of  non- 
residents. 

I.  Concerning  the  Sales  of  Property  of  Persons  und^r  Disabilities. 
The  depositions  in  such  cases  in  order  to  be  read,  must  be  taken 
in  the  presence  of  the  guardian  ad  litem  or  upon  interrogatories 
agreed  on  by  him  ;  and  if  it  is  clearly  shown,  independently  of  any 
admissions  in  the  answers,  that  the  interests  of  the  insane  person, 
or  beneficiaries  in  the  trust,  as  the  case  may  be,  will  be  promoted, 

•Daniel's  Chy.  Pr.,  Vol.  1,  p.  984. 

'  Shumate  t).  Dunbar,  6  Munf.  430;  Nelson's  Adm'r  v.  Cornwell,  H  Grat.  741. 

'  Day  V.  Hale  et  ah,  22  Grat.  146. 
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and  the  court  is  of  opinion  that  the  rights  of  no  person  will  be 
violated  thereby,  it  may  decree  a  sale  of  the  estate.' 

Where  the  depositions  were  taken  before  the  same  person  as 
commissioner  who  was  acting  as  guardian  ad  litem  for  the  infants, 
it  was  held  that  there  was  nothing  incompatible  with  the  interest 
of  the  infant  in  the  guardian  ad  litem  acting  as  an  officer  to  take 
the_  depositions,  nor  is  there  anything  in  the  letter  or  spirit  of  the 
statute  that  militates  against  it.^ 

II.  When  Taken  Be  Bene  Esse. — The  sense  in  which  this  term 
is  used  as  applicable  to  chancery  suits  differs  from  what  we  mean 
by  depositions  taken  de  bene  esse  to  be  used  in  an  action  at  law, 
inasmuch  as  the  excuse  for  so  taking  the  depositions  in  an  action 
is  that  the  witness  by  reason  of  age  or  infirmity  or  anticipated 
absence  from  the  State  will  not  be  able  to  attend  the  trial  in  per- 
son ;  but  since  personal  attendance  is  not  required  in  chancery 
causes,  and  a  deposition  may  on  proper  notice  be  taken  at  any  time, 
no  matter  where  the  witness  is,  the  anticipated  death,  mental  disa- 
bility or  removal  of  the  witness  to  very  remote  parts  would,  in  a 
pending  cause,  only  be  reasons  proper  to  be  assigned  for  taking  a 
deposition  under  less  than  the  usual  notice.  "Whether  a  deposition 
so  taken  shall  be  read  will  be  a  matter  to  be  determined  under  all 
the  circumstances  in  each  particular  case,  the  question  being  whether 
it  has  been  taken  on  sufficient  notice. 

But  the  statute '  makes  provision  for  perpetuating  the  testimony 
of  witnesses  as  to  matters  in  respect  to  which  there  is  no  suit,  and 

^Jnte,  Vol.  1,  p.  588.  The  statute  (Code,  U  2435,  2619)  provides  that  deposi- 
tions in  such  cases  shall  be  taken  in  the  presence  of  the  guardian  ad  litem  or  upon 
interrogatories  agreed  on  by  him,  but  this  provision  is  intended  to  be  confined  to 
proceedings  under  those  sections,  and  the  requirement  that  the  guardian  ad  litem 
shall  be  present  at  the  taking  of  the  depositions  does  not  extend  to  cases  generally 
in  which  infants  are  parties.  In  cases  not  under  these  sections  of  the  statute  notice 
of  the  taking  of  the  depositions  must  be  served  on  the  guardian  ad  litem  as  in  other 
cases,  but  his  presence  is  not  necessary  to  the  validity  of  the  depositions.  Moore 
n.  Triplett,  Va. ;  23  S.  E.  E.  69. 

'  Durret  v.  Davis,  Guardian,  24  Grat.  312. 

'Code,  i  3369;  Code  W.  Va.,  Ch.  130,  I  39. 
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we  have  already'  considered  the  necessary  proceedings  and  the 
requisites  of  a  bill  to  perpetuate  testimony. 

III.  Upon  an  Issue  Devisavit  Vel  Non. — The  evidence  upon  this 
issue  is  submitted  ore  tenus,  unless  the  circumstances  be  such  as  to 
justify  its  being  produced  by  deposition ;  but  the  record  of  what 
was  proved  or  deposed  in  court  by  witnesses  on  the  motion  to  aidmit 
the  will  to  record,  and  any  depositions  lawfully  taken  out  of  court 
on  such  motion  of  witnesses  who  cannot  be  produced  at  a  trial 
afterwards  before  a  jury,  may,  on  such  trial,  be  admitted  as  evi- 
dence, to  have  such  weight  as  the  jury  shall  think  it  deserves.^ 

IV.  Upon  an  Issue  out  of  Chancery. — The  main  object  of  award- 
ing an  issue  out  of  chancery  is  that  the  witnesses  may  appear  in 
person  before  the  jury,  where  they  may  be  seen,  and  their  capacity, 
deportment,  accuracy  and  sources  of  information  be  subjected  to 
the  test  of  a  public  cross-examination  ;  hence  it  has  been  held  that 
upon  the  trial  of  such  an  issue,  depositions  taken  in  the  cause  in 
the  chancery  court  are  not  to  be  read  to  the  jury,  unless  proof  be 
given  that  the  witnesses  are  dead,  or  abroad,  or  otherwise  unable 
to  attend  the  trial.' 

When  a  deposition  so  taken  is  intended  to  be  read  at  the  trial 
of  the  issue,  a  direction  is  generally  added  to  the  order  making  up 
the  issue,  that  the  deposition  shall  be  so  read,  if  at  the  time  of  the 
trial,  the  circumstances  that  would  justify  it,  exist ;  and  the  eifect 
of  such  an  order  is  to  leave  the  question  of  the  admissibility  of 
the  deposition  to  the  determination  of  the  judge  before  whom  the 
issue  is  tried,  who  will  require  proper  proof  before  he  admits  the 
deposition.*  In  advance  of  an  issue  being  directed,  until  otherwise 
provided  by  statute,'  the  parties  had  to  introduce  all  their  evidence, 

'  AnU,  Vol.  1,  ?  98,  p.  303. 

'  Ante,  Vol.  1,  ?  172,  p.  505. 

'Powell  and  Wife  v.  Manson,  22  Grat.  177;  Burwell  v.  Corbin,  1  Kand.  153; 
Douglas  V.  McChesney,  2  Rand.  109;  Grigsby  v.  Weaver,  5  Leigh,  197;  Cartwright 
V.  Godfrey,  1  Murphy  E.  422. 

*  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1117. 

5  Act  of  March  3,  1898,  Acts  1897-8,  p.  942,  amending  Code,  §  3381. 
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for  an  issue  would  not  be  ordered  merely  to  enable  a  party  to  pro- 
duce further  proof/  and  the  depositions  had  to  be  taken  regularly 
as  if  the  cause  was  to  be  tried  by  the  court  without  an  issue. 

In  one  case  an  issue  was  ordered  upon  depositions  taken  without 
due  notice  to  one  of  the  parties,  and  it  was  held  that  the  most  the 
court  should  have  done  would  have  been  to  suppress  the  deposi- 
tions, and  send  the  cause  back  to  give  the  parties  an  opportunity 
of  retaking  them,  but  inasmuch  as  there  was  ample  evidence  for 
the  necessity  of  an  issue  when  the  cause  was  before  the  court  of 
appeals,  it  was  determined  that  the  proper  order  was  to  send  the 
cause  back  for  a  new  trial.^ 

V.  Depositions  of  Non-residents. — As  we  have  before  observed, 
the  deposition  of  a  non-resident  may  be  taken  in  another  State 
or  country  before  some  officer  named  in  the  statute  under  a  com- 
mission (when  a  commission  is  required)  issued  from  the  clerk's 
office  of  the  court  where  the  deposition  is  to  be  taken  upon  affida- 
vit of  the  non-residence  of  the  witness,  and  upon  notice  properly 
served  of  the  time  and  place  of  taking  the  deposition.  This  sub- 
ject having  been  so  fully  discussed  it  is  not  necessary  to  consider  it 
further  here.^ 

Depositions  in  the  United  States  Courts. 

§  230.  Except  where  the  act  of  Congress  specially  makes  pro- 
vision, the  mode  of  proof  in  causes  in  equity  and  of  admiralty  and 
marine  jurisdiction  in  the  courts  of  the  United  States  is  accord- 
ing to  the  rules  prescribed  by  the  supreme  court.* 

1  Post,  Cli.  5,  i  265. 

'  Watkins  and  Wife  v.  Carlton,  10  Leigh,  573;  Duff  v.  Duff's  Ex'ora,  3  Leigh, 
523;  Cropper  v.  Burtons,  5  Leigh,  426;  Miller  v.  Argyle'a  Ex' or.  Id.  460;  Sitling- 
tons  V.  Brown  et  al,  7  Leigh,  271. 

^Ante,  ?§218,  219,  220. 

*  Dest/s  Fed.  Procedue,  I  861.  For  the  statute  as  to  taking  depositions  dc  bene 
esse,  by  a  dedimus  poleslaiem  and  inperpetuam  memortam,  see  Desty's  Fed.  Procedure, 
U  863,  864,  865,  866,  867  and  868.  See  also  Minor's  Institutes,  Vol.  4,  Pt.  2,  p. 
1280.  Li  cases  in  bankruptcy,  see  Abbot's  U.  S.  Practice,  Vol.  1,  p.  160.  For 
various  rules  as  to  the  taking  of  depositions  under  the  judiciary  act,  see  Beale  v. 
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Thompson  &  Marrs,  8  Cranch,  70;  Harris  v.  Wall,  7  How.  693;  Foster's  Fed.  Pr., 
Vol.  2,  p.  1271. 

The  following  rules  established  for  taking  depositions  in  the  United  States  courts 
are,  for  convenience,  copied  here  (Desty's  Fed.  Procedure,  p.  298),  as  amended  at 
October  term,  1891,  Vol.  144,  p.  689,  U.  S.  R.,  and  promulgated  May  2,  1892: 

BuLE  67. 

Gommissions,  when  Taken  Out. — After  the  cause  is  at  issue,  commissions  to  take 
testimony  may  be  taken  out  in  vacation  as  well  as  in  term,  jointly  by  both  parties, 
or  severally  by  either  party,  upon  interrogatories  filed  by  the  party  taking  out  the 
same  in  the  clerk's  office,  ten  days  notice  thereof  being  given  to  the  adverse  party 
to  file  cross-interrogatories  before  the  issuing  of  the  commission;  and  if  no  cross- 
interrogatories  are  filed  at  the  expiration  of  the  time,  the  commission  may  issue  ex 
parte. 

Who  to  Name  Commissioners. — In  all  cases  the  commissioner  or  commissioners 
shall  be  named  by  the  court,  or  by  a  judge  thereof ;  and  the  presiding  judge  of  the 
court  exercising  jurisdiction  may,  either  in  term-time  or  in  vacation,  vest  in  the 
clerk  of  the  court  general  power  to  name  commissioners  to  take  testimony. 

Notice  Required. — Either  party  may  give  notice  to  the  other  that  he  desires  the 
evidence  to  be  adduced  in  the  cause  to  be  taken  oraUy,  and  thereupon  all  the  wit- 
nesses to  be  examined  shall  be  examined  before  one  of  the  examiners  of  the  court; 
or  before  an  examiner  to  be  specially  appointed  by  the  court,  the  examiner,  if  he 
so  request,  shall  be  furnished  with  a  copy  of  the  pleadings.  Such  examination 
shall  take  place  in  the  presence  of  the  parties  or  theii'  agents  by  their  counsel  or 
solicitors,  and  the  witnesses  shall  be  subject  to  cross-examination  and  re-examina- 
tion, all  of  which  shall  be  conducted  as  near  as  may  be  in  the  mode  now  used  in 
common  law  courts. 

The  depositions  taken  shall  be  reduced  to  writing  by  the  examiner  in  the  form  of 
question  put  and  answer  given:  Provided  that,  by  consent  of  parties,  the  examiner 
may  take  down  the  testimony  of  any  witness  in  the  form  of  narrative.  At  the  re- 
quest of  either  party,  with  reasonable  notice,  the  deposition  of  any  witness  shall, 
under  the  direction  of  the  examiner,  be  taken  down  either  by  a  skillful  stenogra- 
pher or  by  a  skillful  typewriter,  as  the  examiner  may  elect,  and,  when  taken 
stenographically,  shall  be  put  into  typewriting  or  other  writing:  Provided,  that 
such  stenographer  or  typewriter  has  been  appointed  by  the  court,  or  is  approved  by 
both  parties. 

The  testimony  of  each  witness,  after  such  reduction  to  writing,  shall  be  read  over 
to  him  and  signed  by  him  in  the  presence  of  the  examiner  and  of  such  of  the 
parties  or  counsel  as  may  attend:  Provided,  that  if  the  witness  shall  refuse  to  sign 
his  deposition  so  taken,  then  the  examiner  shall  sign  the  same,  stating  upon  the 
record  the  reasons,  if  any,  assigned  by  the  witness  for  such  refusal. 

The  examiner  may,  upon  all  examinations,  state  any  special  matters  to  the  court 
as  he  shall  think  fit;  and  any  question  or  questions  which  may  be  objected  to  shall 
be  noted  by  the  examiner  upon  the  deposition,  but  he  shall  not  have  power  to  de- 
cide on  the  competency,  materiality,  or  relevancy  of  the  questions;  and  the  court 
shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial,  or  irrelevant 
depositions,  or  parts  of  them,  as  may  be  just. 
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In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn,  or  to  answer  any  question 
put  by  tbe  examiner,  or  by  counsel  or  solicitor,  the  same  practice  shaU  be  adopted 
as  is  now  practiced  with  respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  or  parties  of  the  time 
and  place  of  the  examination,  for  such  reasonable  time  as  the  examiner  may  fix  by 
order  in  each  case. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded,  the  original 
depositions,  authenticated  by  the  signature  of  the  examiner,  shall  be  transmitted 
by  him  to  the  clerk  of  the  court,  to  be  there  filed  of  record,  in  the  same  mode  as 
prescribed  in  section  865  of  the  Eevised  Statutes. 

Testimony  may  be  taken  on  commission  in  the  usual  way,  by  written  interroga- 
tories and  cross-interrogatories,  on  motion  to  the  court  in  term-time  or  to  a  judge 
in  vacation,  for  special  reasons,  satisfactory  to  the  court  or  judge. 

When  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  oraUy,  as  before  pro- 
vided, the  court  may,  on  motion  of  either  party,  assign  a  time  ivithin  which  the 
complainant  shall  take  his  evidence  in  support  of  the  bUl,  and  a  time  thereafter 
within  which  the  defendant  shall  take  his  evidence  in  defence,  and  a  time  thereafter 
within  which  the  complainant  shall  take  his  evidence  in  reply;  and  no  further  evi- 
dence shall  be  taken  in  the  case,  unless  by  agreement  of  the  parties  or  by  leave  of 
the  court  first  obtained,  on  motion,  for  cause  sho^vn. 

The  expense  of  the  taking  down  of  depositions  by  a  stenographer  and  of  putting 
them  into  typewriting  or  other  writing,  shall  be  paid,  in  the  first  instance,  by  the 
party  calling  the  witness,  and  shall  be  imposed  by  the  court,  as  part  of  the  costs, 
upon  such  party  as  the  court  shall  adjudge  should  ultimately  bear  them. 
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Frame  and  Nature  of  Decrees. 

§  231.  The  decree  should,  in  its  caption,  give  the  title  of  the 
cause  in  which  it  is  rendered.  Its  first  recital  should  then  be  the 
date,  and  after  that  should  follow  a  statement  of  the  pleadings, 
showing  the  course  of  the  suit  and  the  manner  in  which  it  matured 
as  to  each  party,'  whether  by  personal  process,  by  answer  or  ap- 
pearance without  service,  or  by  process  executed  on  order  of  pub- 
lication, made,  posted,  and  completed  as  the  law  requires. 

The  former  strictness  of  the  rule  as  to  recitals  in  a  decree  has 
been  somewhat  relaxed,  for  at  one  time  it  was  held,  where  the 


^  The  name  of  a  new  defendant  appearing  in  the  record  it  was  held  immaterial 
that  it  was  not  mentioned  in  the  caption,  inasmuch  as  the  caption  to  a  decree  is  not 
a  necessary  part  of  the  record.     Jones  v.  Jones,  6  Leigh,  167. 
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decree  set  forth  that  the  cause  was  heard  upon  the  bill,  answer 
and  exhibits,  saying  nothing  of  the  replication  or  of  the  deposi- 
tions, that  the  cause  would  in  the  appellate  court  be  regarded  as  if 
there  really  had  not  been  either  replication  or  depositions ;  ^  but 
since  then  the  statute''  provides  that  no  decree  shall  be  reversed  for 
want  of  a  replication  to  an  answer,  when  the  defendant  has  taken 
depositions  as  if  there  had  been  a  replication,  and  when  it  appears 
that  there  was  a  full  and  fair  hearing  on  the  merits,  and  that  sub- 
stantial justice  has  been  done,  a  decree  shall  not  be  reversed  for 
want  of  a  replication,  although  the  defendant  may  not  have  taken 
depositions ;  nor  shall  it  be  reversed  for  any  informality  in  the 
proceedings  at  the  instance  of  a  party  who  has  taken  depositions.' 
It  has  been  held,  however,  that  affidavits  and  depositions  not  re- 
ferred to  in  any  decree  or  order  in  a  chancery  suit  are  no  part  of 
the  record.  "* 

The  requirement  that  the  decree  shall  show  on  its  face  that  the 
cause  was  regularly  matured  for  hearing  is  important  to  be  com- 
plied with,  but  it  has  been  held  that  where  nothing  appeared  to  the 
contrary  it  must  be  presumed  that  the  cause  was  regularly  matured 
for  hearing  when  the  decree  was  entered,  if  it  otherwise  appear 
that  the  process  was  executed  and  the  bill  filed  a  sufficient  time 
for  the  cause  to  be  matured." 

>  Shumate  r.  Dunbar,  6  Munf.  431;  Nelson  v.  Cornwell,  11  Grat.  741;  Minor's 
Institutes,  Vol.  4,  Pt.  2,  p.  1198;  Ante,  Vol.  1,  ?  129. 

'  Code,  §  3450;  Code  W.  Va.,  Ch.  134,  ?  4. 

'  Day  V.  Hale  et  als,  22  Grat.  146;  Ante,  i  228. 

•  Hilleary  &  Johnson  et  ah  v.  Thompson  et  cU,  11  W.  Va.  113. 

5  Eiggs  V.  Lockwood,  12  W.  Va.  133;  Quarrier  v.  Carter,  4  H.  &  M.  242.  The 
usual  form  of  a  decree  is  as  follows: 

"A.  B.  C.  ) 

V.  f   1°  chancery. 

D.  E.  F.  et  cds.  ) 

This  cause  came  on  to  be  heard  this day  of (or  to  be  further  heard,  if 

it  is  not  the  first  decree  in  the  cause),  upon  the  bill  and  exhibits  filed  therewith; 

upon  demurrer  tp  the  bill  and  joinder  therein;  upon  the  answers  of  D.  E.  P , 

X.  y.  Z and  general  replication  thereto;   upon  the  bill  taken  for  confessed  as 

to  M.  L.  N upon  whom  it  appears  that  process  was  duly  served,  and  that  he 

has  failed  to  answer  the  biU  within  the  time  prescribed  by  law;  upon  the  deposi- 
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This  is  not  the  universal  rule,  however,  for  it  is  held  in  several 
of  the  States  that  it  is  not  enough  for  a  decree  to  recite  that  the 
defendant  has  been  duly  served  with  process  or  regularly  notified 
of  the  pendency  of  the  suit,  but  the  summons  or  advertisement 
should  appear  in  the  record.' 

In  the  case  of  Craig  v.  Sebrell,  9  Grat.  134,  in  order  to  settle 
some  question  of  fact  the  court  looked  into  the  papers  of  another 
suit  and  it  was  objected  that  this  was  error,  inasmuch  as  those 
papers  had  not  been  made  part  of  the  case  by  the  bill  or  answer, 
nor  made  an  exhibit  by  any  entry  on  the  order  book,  but  it  was  held 
that  the  objection  was  sufficiently  answered  by  the  decree,  which 
itself  made  the  other  set  of  papers  an  exhibit  in  the  suit. 

The  decree  must  be  confined  to  the  case  made  by  the  pleadings, 
though  the  evidence  may  show  a  right  to  a  further  decree ;  ^  and 
where  matter  appeared  in  the  answer  of  a  defendant,  which  was 
nowise  alleged  in  the  bill,  it  was  held  that  it  could  not  justify  a 
decree  for  the  plaintiff  against  the  defendant,  although  it  might 

tions  filed  in  the  cause,  and  was  argued  by  counsel;  whereupon  it  is  adjudged,  or- 
dered and  decreed,  &c.,  &c."  In  the  United  States  courts  the  necessity  for  recitals 
in  the  decree  has  been  abolished  by  rule  (Desty's  Fed.  Procedure,  p.  308,  Eule  86), 
and  the  form  prescribed  is  as  follows:  "This  cause  came  on  to  be  heard  (or  to  be 
further  heard,  as  the  case  may  be)  at  this  term,  and  was  argued  by  counsel;  and 
thereupon,  upon  consideration  thereof,  it  was  ordered,  adjudged  and  decreed,  as 
follows,  viz. : "     (Here  insert  the  decree  or  order. ) 

The  form  in  common  use  in  Virginia  recites  that  the  bill  is  taken  for  confessed 
even  against  a  defendant  summoned  by  publication,  but  who  has  not  answered;  but 
inasmuch  as  no  personal  decree  can  be  rendered  on  such  service,  it  follows  that  a  bill 
cannot  be  taken  for  confessed  against  a  person  summoned  by  publication.  Barret  v. 
McAlister,  33  W.  Va.  738.     See  also  Anle,  Vol.  1,  ?  37;  Code,  i  3284;   Code  W. 

Va.,  Ch.  125,  I  44.     In  such  case  the  decree  shall  recite,  "and  O.  P.  Q ,  a 

defendant  to  this  suit,  being  non-resident,  and  having  been  duly  summoned  by  no- 
tice published  and  posted  as  provided  by  the  statute,  the  cause  is  set  for  hearing  as 
to  him." 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  1002,  and  note  citing  Randal  v.  Sniger,  16  111. 
27;  Hanson  v.  Patterson,  17  Ala.  738. 

"  Ante,  Vol.  1,  p.  452;  Crocket!).  Lee,  7  Wheat.  522;  Camealt).  Banks,  10  Wheat. 
181;  Munday  v.  Vawter  et  als,  3  Grat.  518;  Wefly  v.  Shenandoah  I.  L.  &  M.  Co., 
83  Va.  768;  Handlan  v.  Handlan,  37  W.  Va.  486;  Roberts  v.  Coleman,  37  W.  Va. 
143;  Bieme  v.  Ray,  37  W.  Va.  571. 
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have  been  groiind  for  such  decree  if  it  had  been  alleged  in  the 
bill.' 

Where  the  decree  directs  the  payment  of  money  or  any  specific" 
acts  to  be  done,  it  should  be  precise  and  exact  in  its  provisions  as 
to  amounts  or  sums  of  money,  the  persons  to  pay  and  receive  the 
same,  and  the  time  and  manner  in  which  the  things  decreed  to  be 
done  shall  be  performed ;  but  it  is  not  unusual,  in  directing  the 
distribution  of  a  fund,  to  refer  to  a  report  or  papers  in  the  cause 
from  which  the  exact  sums  to  be  paid  may  be  definitely  ascer- 
tained ; "  the  recitals  in  any  event,  however,  should  not  be  argu- 
mentative, but  should  state  merely  the  conclusions  of  law  and  fact.' 

The  depositions  and  documentary  proof  from  which  the  facts  are 
concluded  are  generally  set  forth,  but  it  is  not  usual  to  recite  the 
facts  on  which  the  decree  is  founded.'  Sometimes,  too,  the  writ- 
ten opinion  of  the  judge  is  filed  in  the  record,  and  is  by  the  decree 
directed  to  be  read,  as  if  it  was  a  part  of  the  same. 

When  the  suit  is  on  a  contract,  the  decree  may  be  for  interest 
on  the  principal  sum  until  such  principal  is  paid.° 

Conditions  and  Reservations  in  a  Decree. 

§  232.  Unlike  proceedings  at  law,  wherein  the  final  judgment 
must  be  positive  and  certain,  one  way  or  the  other,  a  decree  in 
chancery  may  be,  and  often  is,  made  dependent  on  conditions,  and 
this  is  done  whenever  the  justice  of  the  case  requires  it.  Hence, 
a  decree  against  a  personal  representative,  if  there  is  no  admission 
of  assets,  or  account  showing  assets  to  be  in  his  hands,  ought  to  be 
de  bonis  testatoris  ;  when  a  legacy  is  required  to  be  paid,  it  will  be 

*  Eib  V.  Martin,  5  Leigh,  132. 

^  This,  however,  was  held  to  be  error  in  the  case  of  Hull  v.  Hull,  35  W.  Va.  155, 
wherein  it  was  said  that  the  decree  should  specifically  state  and  set  out  the  debts 
reported,  their  order,  priority,  etc. 

5  Dey  V.  Dunham,  2  Johns.  Chy.  K.  182. 

*  Whitney  el  cd  v.  The  Bank  of  the  U.  S.,  6  Peters,  6. 

*  Code,  §  3391.  In  West  Virginia  the  statute  (Code,  Ch.  131,  ^  16)  requires  the 
principal  and  interest  to  be  aggregated,  and  the  aggregate  to  bear  interest  from  the 
date  of  the  decree.     Grocer  Co.  i>.  Fruit  Packing  Co.,  42  W.  Va.  359. 
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on  condition  of  a  refunding  bond  being  executed ;  and  when  a 
writing  is  required  to  be  executed,  it  may  be  on  condition  of  the 
'plaintiff  executing  one  himself,  or  procuring  some  third  person  to 
do  80.^  Reservations  may  also  be  made  in  the  decree  in  favor  of 
infants,^  and  likewise  to  either  party,  to  apply  for  further  relief,  in 
order,  for  instance,  to  enforce  the  payment  of  future  instalments 
of  an  annuity ;  or,  in  case  of  a  decree  for  a  legacy  quando  accAde^ 
rint,  that  is,  when  assets  come  to  the  hands  of  the  personal  rep- 
resentative, to  compel  the  payment  of  a  legacy ;  or  in  case  of  a 
decree  for  divorce,  to  direct  from  time  to  time  the  custody  of 
children  or  payment  of  alimony  ;  and  under  such  reservations  it  is 
competent  to  either  party  to  ask  the  interposition  of  the  court  in  a 
summary  way,  upon  motion,  or,  if  it  be  preferred,  the  relief  may 
be  had  upon  a  new, bill  to  carry  the  former  decree  into  effect.' 

Interlooutory  Decrees. 

§  "233.  An  interlocutory  decree  is  defined  to  be  one  where  the 
consideration  of  the  particular  question  to  be  determined,  or  the 
further  consideration  of  the  cause  generally,  is  reserved  until  a 
future  hearing ;  *  and  a  decree  is  declared  to  be  interlocutory,  not- 
withstanding it  may  dispose  of  the  merits  of  the  cause,  when  by 
the  decree  something  still  remains  to  be  done  by  the  court  before 
all  the  rights  of  the  parties  in  the  premises  are  fixed,'  and  the 
prevailing  party  has  an  order  for  execution.^ 

1  Minor's  Institutes,  Vol.  4,  Pt.  2,  pp.  1200-1202,  and  cases  cited. 

=  Post,  I  246. 

«  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1203,  citing  Marshall  v.  Thompson,  2Munf. 
412;  Sheppard  v.  Starke,  3  Munf.  29;  Jones  f.  Hobson,  2  Eand.  483;  Thornton  v. 
Fitzhugh,  4  Leigh,  213;  Kraker  v.  Shields,  20  Grat.  403. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  986.  For  the  form  of  an  interlocutory  decree, 
see  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1205;  Ante,  J  231,  note.  For  an  exhaust- 
ive discussion  of  the  subject  of  final  and  interlocutory  decrees,  and  instances  of 
almost  aU  circumstances,  see  notes,  p.  427  to  p.  439,  to  the  case  of  Williams  v. 
Field,  2  Wis.  421,  as  reported  in  Vol.  60,  Am.  Dec,  p.  426. 

*  See  also  Post,  I  234;  Sands'  Suit  in  Equity,  p.  505,  and  oases  cited. 

"Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1283;  Id.,  p.  1204,  citing  Daniel's  Chy. 
Pr.,  pp.  1192,  1199  and  notes;  Young  i^.  Skjpwith,  2  Wash.  300;  Allen  v.  Belches, 
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In  conformity  with  this  definition  it  is  considered  in  Virginia 
that  a  decree  for  sale  under  a  mortgage,  or  otherwise,  is  interlocu- 
tory, because  the  sale  is  not  consummated  until  approved  by  the 
court,'  but  the  supreme  court  of  the  United  States  and  the  general 
tenor  of  American  authority  is  to  the  effect  that  such  a  decree  is 
final.2 

In  a  suit  for  the  administration  of  an  estate,  the  commissioner 
classed  a  certain  debt  among  the  general  creditors,  and  there  was 
a  decree  confirming  the  report  and  distributing  the  fund  in  court 
pro  rata  among  the  creditors.  There  were  several  other  decrees 
for  accounts  of  further  debts,  and  still  a  fund  in  court  to  be  dis- 
tributed when  the  creditor,  whose  debt  had  been  put  in  the  general 
class,  made  himself  a  defendant  in  the  suit,  and  filed  his  petition 
insisting  that  his  was  a  fiduciary  debt.  On  objection  to  his  peti- 
tion it  was  held  that  the  decree  confirming  the  report  was  an  in- 
terlocutory decree,  and  the  petition  was  not  barred  by  it.'  In  this 
cause  not  only  was  the  report  of  the  master  commissioner  classify- 
ing the  debts  confirmed,  but  the  report  of  sales  was  also  confirmed, 
except  one  sale  which  was  reserved  for  the  future  action  of  the 
court,  but  in  the  same  decree  there  was  a  reference  to  the  commis- 
sioner to  make  report  to  the  court  of  further  debts,  and  while  the 
special  commissioner  was  directed  to  collect  the  purchase  money 
bonds,  there  was  no  decree  for  distribution  or  disbursement,  and  it 
was,  therefore,  considered  that  there  was  no  such  final  disposition  of 
the  subject  as  rendered  the  decree  other  than  interlocutory.  For,  said 

2  H.  &  M.  595;  Alexander  v.  Coleman,  6  Munf.  337-340;  Thornton  v.  Fitzhugh, 
4  Leigh,  213;  Harvey  v.  Branson,  1  Leigh,  108;  Cocke  v.  Gilpin,  1  Kob.  26  et  seq.; 
Vanmeter  v.  Vanmeters,  3  Grat.  148;  Bixfft).  Starke,  Id.  134;  Fleming  v.  Boiling, 
8  Grat.  -292.     See  also  Bee,  &c.  et  al  v.  Eussell,  19  How.  283. 

1  Jd.,  citing  Fairfax  v.  Muse,  2  H.  &  M.  568;  Ellzy  u  Lane,  2  H.  &  M.  558; 
Allen  V.  Belches,  2  H.  &  M.  595.     See  also  Summers  v.  Dame  et  als,  31  Grat.  792. 

'  Id.,  citing  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1199,  note  1;  Bay  v.  Laws,  3  Cranch, 
179;  Cocke  v.  Gilpin,  1  Eob.  35  et  seq.  See  Code  of  W.  Va.,  Ch.  132,  for  the  pro- 
visions of  the  law  in  that  State,  and  the  case  of  Eader  v.  Adamaon,  37  W.  Va.  582. 

^ Smith  et  al  v.  Blackwell  et  ah,  31  Grat.  291;  Eepass  v.  Moore,  Va.;  30  S.  E. 
E.  458. 
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the  court,  citing  the  decided  cases'  on  this  subject,  "  VYhen  the  further 
action  of  the  court  in  the  cause  is  necessary  to  give  completely  the 
relief  contemplated  by  the  court,  then  the  decree  is  to  be  regarded 
not  as  iinal,  but  interlocutory.  Further  action  of  the  court  in  this 
case  was  necessary  to  give  complete  relief,  because  the  decree  pro- 
vided for  only  a  partial  distribution  of  the  decedent's  estate,  and 
directed  enquiry  as  to  outstanding  and  unreported  debts." 

The  following  instances,  held  to  be  merely  interlocutory  decrees, 
further  exemplify  the  definition  given.  When  the  decree  of  the 
county  court,  after  declaring  that  the  judgment  liens  had  priority 
over  a  deed  of  trust,  directed  the  sale  of  land  at  public  or  at  pri- 
vate sale  on  certain  credits,  and  that  the  commissioners  should 
report  their  proceedings,  and  that  a  commissioner  should  ascertain 
and  report  the  several  liens  on  the  land  and  their  priorties ;  ^  where 
the  order  directed  the  special  commissioner  to  pay  money  to  gen- 
eral creditors  according  to  priorities,  "  if  any  there  be,"  but  did 
not  designate  the  creditors  by  name ; '  where  the  decree  settled  a 
question  of  fact  as  to  certain  items  of  an  account  before  a  com- 
missioner for  settlement ;  *  where  the  decree  denied  to  the  com- 
plainants the  specific  performance  asked  for  in  the  bill,  but  author- 
ized them  to  amend  the  bill  within  a  certain  time  if  they  should 
so  elect  and  ask  for  other  relief,  and  this  was  held  to  be  an  inter- 
locutory decree,  although  no  such  amendment  was  ever  made,  or 
other  relief  asked,  and  the  cause  was  eventually  dismissed.' 

The  same  has  been  held  where  the  court  rendered  a  decree  that 
the  heirs  of  a  decedent  who  had  not  aliened  the  land  of  their 
father  were  liable  only  each  for  his  or  her  proportions  of  the  de- 
cedent's debts ;  fixed  the  amount  to  be  paid  by  each  of  them,  and 
in  default  of  such  payment  directed  certain  commissioners  to  sell 

'  Harvey  and  Wife  j;.  Branson,  1  Leigh,  108;  Ambrouse's  Heirs  v.  Kellers,  22 
Grat.  769-774. 
^  Summers  v.  Dame  et  als,  31  Grat.  792. 
5  Butler  V.  Butler's  Adm'r,  8  W.  Va.  674. 
*  Dunbar's  Ex' or  v.  Woodcock's  Ex' or,  10  Leigh,  647. 
5  Ambrouse's  Heirs  v.  Keller,  22  Grat.  769. 
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the  land  upon  terms  named  in  the  decree  and  to  report  their  pro- 
ceedings to  the  court  at  the  next  term.^  In  this  case  Judge  Sta- 
ples, considering  the  question  of  whether  a  decree  might  be  inter- 
locutory in  some  particulars  and  final  in  others,  and  reviewing  the 
decided  cases  on  this  subject  ^  declared  that  "  whatever  may  be  the 
rule  where  there  are  several  parties '  having  distinct  interests,  it 
may  be  safely  assumed  that  a  decree  cannot  be  in  part  final  and  in 
part  interlocutory  in  the  same  cause  for  or  against  the  same  parties 
who  remain  in  court.  Wherever  a  particular  relief  is  contem- 
plated, if  something  remains  to  be  done  by  the  court  to  make  the 
relief  effectual,  that  is  an  interlocutory  decree."  '' 

In  the  case  of  Ray  v.  Law,  3  Cranch,  179,  it  was  held  that  a 
decree  for  sale  under  a  mortgage  was  a  final  decree,  but  the  court 
of  appeals  of  Virginia,  passing  vipon  that  case,  diifered  from  that 
conclusion,  and  held  that  a  decree  for  sale  was  merely  interlocu- 
tory, and,  inasmuch  as  it  gave  no  authority  to  the  marshal  who 
made  the  sale  to  convey  to  the  purchaser  the  title  vested  in  the 
parties,  the  case  came  within  the  rule  that  where  the  further  action 
of  the  court  in  the  cause  is  necessary  to  give  the  relief  contem- 
plated by  the  court,  the  decree  is  not  final  but  is  interlocutory. 
But,  as  we  have  said,  the  decisions  of  the  supreme  court  of  the 
United  States,  and  the  general  tenor  of  American  authority,  are 
to  the  effect  that  a  decree  for  sale  is  final.'' 

A  decree  which  awarded  a  patentee  a  permanent  injunction  and 
an  order  for  an  account  of  gains  and  profits,  and  that  the  cause  be 
referred  to  a  master  to  take  and  state  the  account  and  to  report  to 

I  Eyan's  Adm'r  i'.  McLeod  e,t  ah,  32  Grat.  367. 

=  Templeman  r.  Steptoe,  1  Munf.  339;  Young  v.  Skip  with,  2  ^^'ash.  300; 
Grymes  v.  Pendleton  and  McCall  v.  Peachy,  1  Call.  54,  55;  .Alexander's  Heirs  v. 
Coleman  and  Wife,  6  Munf.  328;  Eoyall's  Adm'r  v.  Johnson,  1  Kand.  421;  Hill's 
Ex' or  V.  Fox's  Adm'r,  10  Leigh,  587;  Bowyer  v.  Lewis,  1  H.  &  M.  557. 

'  As  to  which  see  Post,  I  234. 

*  Eyan's  Adm'r  v.  McLeod  et  als,  32  Grat.  380. 

'Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1204;  Post,  ?  233.  Such  a  decree  is  ap- 
pealable.    Buster,  &c.  v.  Holland,  27  W.  Va.  510. 
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the  court,  was  held  not  to  be  a  final  decree ; '  and  a  decree  is  in- 
terlocutory wherever  an  enquiry  as  to  matters  of  law  or  fact  is 
directed  preparatory  to  a  final  decree.^ 

A  decree  in  a  lower  court  reversing  a  decree  where,  on  a  bill  to 
foreclose  a  mortgage,  a  court  below  it  had  decided  in  favor  of  the 
complainant,  and  "  remanding  "  the  case  to  such  inferior  court  for 
"  such  other  and  further  proceedings  as  to  law  and  justice  shall 
appertain,"  was  held  not  to  be  a  final  decree ; '  and  where  an  ap- 
peal was  taken  from  an  interlocutory  decree  of  a  county  court  to 
the  court  of  chancery,  as  it  was  formerly  organized  in  Virginia, 
and  that  court  affirmed  the  decree,  and  an  appeal  was  taken  to  the 
court  of  appeals,  it  was  held  that  the  decree  of  the  court  of  chan- 
cery would  be  considered  interlocutory.'' 

A  decree  directing  the  trial  of  a  question  of  fact  by  a  jury  is 
interlocutory ; '  and  where  the  court  of  appeals  of  Maryland  af- 
firmed the  decree  of  a  lower  court,  and  remanded  the  cause  to  that 
court,  the  decree  of  the  lower  court  being  merely  interlocutory,  it 
was  held  upon  appeal  to  the  supreme  court  of  the  United  States 
that  although  the  State  law  allowed  an  appeal  to  State  courts  from 
such  an  order,  yet  this  did  not  enlarge  the  jurisdiction  given  to 
the  supreme  court  by  acts  of  congress,  or  make  the  decree  appealed 
from  in  any  degree  final." 

Final  Decrees. 

§  234.  There  is  no  intermediate  class  between  final  and  inter- 
locutory decrees ;  ^  those  that  do  not  belong  to  the  one  are  neces- 
sarily of  the  other  class. 

'  Humiston  f.  Stainthorpe,  2  Wall.  106. 

'Beebe  et  al  v.  Eussell,  19  How.  283;  Farelly  et  cd  v.  Woodfolk,  Id.  288.  See 
also  U.  S.  V.  Fossatt,  21  How.  445;  Daniel's  Chy.  Pr.,  Vol.  2,  p.  987,  note. 

»  Moore  v.  Bobbins,  IS^Wal.  588. 

*  Fretwell  r.  Wayt  and  Winn,  1  Rand.  415. 

5  Daniel's  Chy.  Pr.,  Vol.  2,  p.  986,  note. 

« ReddaU  v.  Bryan  et  a/,  24  How.  420. 

'  Ryan's  Adm'r  d.  McLeod  el  ah,  32  Grat.  380.  No  final  decree  can  be  rendered 
in  vacation.  Rollins  v.  Fisher  et  al,  17  W.  Va.  578.  Contra,  Pace's  Assignee  v. 
Ficklui's  Ex' or,  &c.,  76  Va.  292. 
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The  definition  then  of  a  final,  is  the  reverse  of  that  of  an  in- 
terlocutory decree,  and  as  the  character  of  the  latter  is  determined 
by  the  fact  that  it  does  not  conclude  the  whole  matter,  but  some- 
thing is  still  reserved  for  a  future  hearing,'  so  the  decree  is  final, 
when  by  it  all  the  rights  of  the  parties  are  fixed,  and  nothing  is 
left  open  for  further  consideration.^  Or,  to  use  language  very 
much  to  the  same  efPect :  "  When  a  decree  finally  decides  and  dis- 
poses of  the  whole  merits  of  the  cause,  and  reserves  no  further 
questions  or  directions  for  the  future  judgment  of  the  court,  so 
that  it  will  not  be  necessary  to  bring  the  cause  again  before  the 
court  for  its  final  decision,  it  is  a  final  decree." ' 

In  the  case  of  Eawlings'  Ex'or  v.  Rawlings  et  ak,  75  Virginia 
Reports,  76,  Judge  Burks,  giving  a  general  definition  of  a  final 
decree,  says  :  "  In  Harvey  and  Wife  v.  Branson,  1  Leigh,  108,  118, 
Judge  Carr  remarked,  that  'where  a  decree  makes  an  end  of  a 
case,  and  decides  the  whole  matter  in  contest,  costs  and  all,  leav- 
ing nothing  for  the  court  to  do,  it  is  certainly  a  final  decree.'  And 
in  the  same  case  (page  1 24)  Judge  Green  said  :  '  In  my  judgment 
every  decree  which  leaves  nothing  more  to  be  done  in  the  cause, 
no  subject  to  be  acted  on  or  disposed  of,  no  question  to  be  decided 

'  Sands'  Suit  in  Equity,  p.  505,  and  cases  cited.  For  definition  of  final  decree, 
see  also  Smith  v.  Woolfolk,  115  U.  S.  E.  143;  Dainese  v.  Kendall,  119  U.  S.  R. 
53;  Series  v.  Cromer,  88  Va.  426;  Noel  v.  Noel,  86  Va.  112;  Jameson  v.  Jameson, 
Id.  54;  Jones  v.  Turner,  81  Va.  709;  BattaUe  v.  Maryland  Hospital,  76  Va.  63; 
Thomson  v.  Burke,  Id.  160;  Pace,  Assignee,  v.  Ficklin,  Id.  292;  AVright  i'. 
Strother,  Id.  857;  Winthrop  Iron  Co.  v.  Meeker,  109  U.  S.  R.  180;  R.  R.  Co.  r. 
Southern  Express  Co.,  108  U.  S.  R.  24;  Ex  parte  Newton,  Id.  237;  Norfolk  Trust 
Co.  u.  Foster,  78  Va.  413;  Meier's  Adm'rr.  Cook's  Adm'r,  77  Va.  806;  Yates  v. 
Wilson,  86  Va.  625;  Williams  v.  Field,  2  Wis.  421;  60  Am.  Dec.  426;  note,  p. 
427  to  p.  439;  Teaffn.  Hewitt,  1  Ohio,  511;  59  Am.  Dec.  634;  note,  p.  657;  Sex- 
ton V.  Patterson,  Vol.  8,  Va.  Law  Journal,  p.  73.  If  a  bill  is  dismissed  as  to 
one  defendant  the  decree  is  final  as  to  him.  Dick  v.  Robinson,  19  W.  Va.  159. 
See  also  Parker  v.  Logan,  82  Va.  376;  Sims  r.  Sims,  94  Va.  580. 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1204,  and  cases  cited;  Tennent's  Heirs  v. 
Pattons,  6  Leigh,  196;  Vanmeter's  Ex' org  v.  Vanmeter,  3  Grat.  148.     _ 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  993,  note,  and  cases  there  cited.  For  the  final 
decree  which  confers  appellate  jurisdiction  on  the  supreme  court  of  appeals  of  the 
United  States,  see  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  E.  429. 
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by  the  court,  is  in  its  nature  final.'  And  in  Cocke's  Adm'r  v. 
Gilpin,  1  Rob.  E.  20,  28,  et  seq.,  the  question  is  very  fully  and 
ably  discussed  by  Judge  Baldwin,  and  the  proper  criterion  by 
which  the  two  kinds  of  decrees  may  be  distinguished  is  stated 
thus  :  '  Where  the  further  action  of  the  court  in  the  cause  is  nec- 
essary to  give  completely  the  relief  contemplated  by  the  court, 
then  the  decree  upon  which  the  question  arises  is  to  be  regarded 
not  as  final  but  interlocutory.  I  say  the  further  action  of  the 
court  in  the  cause,  to  distinguish  it  from  that  action  of  the  court, 
which  is  common  to  both  final  and  interlocutory  decrees — to-wit : 
those  measures  which  are  necessary  for  the  execution  of  a  decree 
that  has  been  pronounced,  and  whicli  are  properly  to  be  regarded 
as  adopted,  not  in,  but  beyond,  the  cause,  and  as  founded  on  the 
decree  or  mandate  of  the  court,  without  respect  to  the  relief  to 
which  the  party  was  previously  entitled  upon  the  merits  of  his 
case.'  " 

A  final  decree  need  not  be  the  last  decree,  for  after  all  matters 
in  the  case  are  decided,  it  is  often  true  that  the  court  must  super- 
intend ministerially  the  execution  of  the  decree,  and  enter  its 
further  orders  accordingly.' 

As  of  interlocutory  so  of  final  decrees,  the  definition  must  nec- 
essarily be  given  in  such  general  terms,  that  for  a  full  understand- 
ing of  its  nature  resort  must  be  liad  to  an  examination  of  those 
decrees  which  the  courts  have  determined  to  be  final. 

Thus  it  is  frequently  held  that  a  decree  to  sell  mortgaged  prem- 
ises is  final,"  although,  as  we  have  seen,'  such  a  decree  is  held  in 
Virginia  to  be  interlocutory.  So  likewise  the  following  have  been 
held  to  be  final  in  their  nature  :  A  decree  directmg  a  reference  to 
a  master,  if  all  the  consequential  directions  depending  upon  the 

1  Minor's  Institutes,  Vol.  4,  Pt.  1,  p.  860;  Mills  v.  Hoag,  7  Paige  Chy.  E.  18; 
31  Am.  Dec.  271;  Bank  of  Mobiles.  Hall,  6  Ala.  141;  41  Am.  Deo.  41. 

2  DanieVs  Chy.  Pr.,  Vol.  2,  p.  993,  note;  Abbot's  U.  S.  Pr.,  Vol.  2,  p.  223,  and 
cases  cited;  Kailroad  Co.  v.  Soutter,  2  Wal.  440;  Kepass  v.  Moore,  Va. ;  30  S.  E. 
R.  459. 

'  Ante,  I  233. 
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result  of  the  master's  report  are  contained  in  the  decree,  so  that 
no  forther  decree  of  the  court  will  be  necessary  upon  the  confir- 
mation of  the  report  to  give  the  parties  the  entire  and  full  benefit 
of  the  previous  decision  of  the  court ;  ^  a  decree  on  a  bill  for 
specific  performance  ascertaining  the  quantity  of  land  to  be  con- 
veyed, the  balance  of  money  to  be  paid,  and  that  the  conveyance 
should  be  executed  on  such  balance  being  tendered ;  ^  a  decree 
dismissing  a  bill  upon  the  merits ;  ^  an  award  which  settles  a  con- 
troversy, and  is  adopted  by  the  court  as  its  decree ;  ^  a  decree 
manumitting  certain  slaves,  but  reserving  liberty  to  them  to  resort 
to  the  court  for  a  distribution  of  any  surplus  or  profits  of  the 
property  involved  in  the  suit ; '  a  decree  against  two  persons  for 
one-half  each  of  a  particular  sum,  reserving  leave  to  the  plaintiif, 
if  the  decree  should  prove  unavailing  against  either,  to  resort  to 
the  court  for  a  further  decree  against  the  other ;  '^  a  decree  dispos- 
ing of  the  whole  subject,  deciding  all  questions  in  controversy, 
ascertaining  the  rights  of  all  parties,  and  awarding  the  costs,  although 
it  appointed  a  commissioner  to  sell  part  of  the  subject,  and  to  ac- 
count for  and  pay  the  proceeds  to  the  parties,  with  liberty  to  them 
to  apply  to  the  court  to  add  others,  or  substitute  new  commis- 
sioners, or  for  a  partition  of  the  subject  directed  to  be  sold  ;  ^  a 
decree  passing  upon  the  whole  subject,  although  an  order  was 
added  suspending  the  decree  as  to  the  amount  of  an  item  of  the 
account  involved  in  the  cause  until  the  decision  of  another  suit 
brought  by  another  party  against  both  plaintiffs  and  defendants  in 
the  first  suit,  in  which  the  amount  of  that  item  was  claimed  by  the 
plaintiff;'  a  decree  directing  the  payment  of  a  certain  sum  of 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  993,  note.     But  in  Virginia  an  order  of  reference 
is  always  deemed  interlocutory.     Ante,  p.  784. 
'Daniel's  Chy.  Pr.,  Vol.  2,  p.  793,  note;  Travis  v.  Waters,  1  Johns.  Chy.  85. 
'Id. 

*  Davis  V.  Crews,  1  Grat.  407. 
'  Paup's  Adm'r  et  ah  v.  Mingo  et  ak,  4  Leigh,  163. 
« Thorntons  v.  Fitzhugh,  4  Leigh,  209. 
'  Harvey  and  Wife  v.  Branson,  1  Leigh,  108. 
«  Fleming  et  ah  v.  Boiling  et  ah,  8  Grat.  292. 

10 
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money,  although  that  decree  was  afterwards  modified  as  to  pay- 
ments under  it  between  the  several  parties ;  ^  a  decree  which  set- 
tled all  matters  in  dispute  in  the  cause,  but  omitted  to  decree  upon 
a  claim  set  up  in  the  bill,  but  which  after  circumstances  had  ren- 
dered unimportant,  and  the  plaintiff  did  not  insist  upon  ;  ^  a  de- 
cree which  adjudged  a  certain  sum  of  money  to  be  due  from  an 
administrator  to  each  of  the  distributees  of  his  intestate's  estate, 
and  awarded  execution  to  collect  it,  although  there  was  added  a 
direction  that  the  defendant  be  allowed  as  payment  to  each  of  the 
distributees  the  amount  of  any  note  held  by  him  against  them ; ' 
where  the  decree  settled  the  whole  law  of  the  case,  and  left  nothing 
to  be  done,  unless  a  new  application  should  be  made  at  the  foot 
of  the  decree ;  *  a  decree  that  ordered  an  injunction,  previously 
granted,  to  restrain  a  sale  under  a  deed  of  trust  to  be  dissolved, 
and  directed  a  sale  according  to  the  deed  of  trust,  and  that  the 
proceeds  be  brought  into  court ; '  where,  upon  libel  to  recover 
damages  against  ship-owners,  a  decree  passed  against  them  for 
over  two  thousand  dollars,  with  leave  to  set  off  a  sum  due  them 
for  freight,  which  would  reduce  the  amount  decreed  against  them 
to  less  than  two  thousand  dollars,  and  the  party  elected  to  make 
the  set-off,  saving  his  right  of  appeal  to  the  supreme  court ;  and 
when  the  decree  adjudged  that  the  defendant  should  pay  a  certain 
sum  in  court  within  a  limited  time,  or  in  default  thereof,  the  court 
would  appoint  a  receiver.^ 

A  decree,  final  in  its  terms,  is  not  rendered  interlocutory  by  the 
retention  of  the  cause  on  the  docket,  and  the  rendition  of  a  sub- 
sequent decree  in  the  same  cause ; ''  but  there  can  be  no  final  de- 
cree until  all  the  defendants  have  answered,  or  the  case  is  in  a 

^  Eogers  v.  Strother  et  ah,  27  Grat.  417. 

'  Euff  D.  Starke's  Adm'x,  3  Grat.  134. 

'  Stovall  V.  Banks,  10  Wal.  583. 

♦French  v.  Shoemaker,  12  Wal.  86. 

5  KaOroad  Co.  v.  Bradleys,  7  Wal.  575. 

*  Sampson  el  al  v.  Welsh  et  ah,  24  How.  207. 

'  Wabash  and  Erie  Canal  v.  Beers,  1  Black,  54. 
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situation  to  have  the  bill  taken  for  confessed  against  those  defen- 
dants who  have  not  answered.' 

A  decree  may  be  final  as  to  one  party  to  a  suit,  and  interlocu- 
tory as  to  another/  for  it  has  been  held  that  where  a  decree  is 
made  as  to  one  of  several  defendants,  whose  interests  are  not  at 
all  connected  with  each  other,  with  direction  for  the  payment  of 
costs  as  to  that  defendant,  such  decree  was  final  as  to  him,  although 
the  case  may  still  be  pending  in  court  as  to  others.'  But  it  has 
further  been  held  that  a  final  decree  on  the  merits  cannot  be  made 
separately  against  one  of  several  defendants  upon  a  joint  charge 
against  all,  where  the  case  is  still  pending  as  to  the  others.* 

Decree  from  which  an  Appeal  Lies. 

§  235.  The  difference  of  views  between  the  supreme  court  of 
the  United  States  and  the  court  of  appeals  of  Virginia  as  to  what 
constituted  an  interlocutory  and  what  a  final  decree,  which  differ- 
ence especially  arose  in  determining  in  the  respective  courts  the 
nature  of  a  decree  for  the  sale  of  encumbered  property,  led  the 
legislature  of  Virginia "  to  change  the  law,  which,  like  the  statute 
of  the  United  States,  only  permitted  an  appeal  from  a  final  decree, 
and  to  pass  an  act  declaring  that  it  should  be  lawful  for  the  high 
court  of  chancery,  upon  an  interlocutory  decree,  where  the  right 
claimed  shall  have  been  affirmed  or  disapproved,  to  grant  in  its 
discretion  an  appeal  to  the  court  of  appeals,  if  the  high  court  of 
chancery  should  be  of  opinion  that  the  granting  of  such  appeal 
would  contribute  to  expedition,  the  saving  of  expense,  the  further- 
ance of  justice,  or  the  convenience  of  the  parties.     A  too  liberal 

'  Nelson  v.  Jennings  et  al,  2  P.  &  H.  369. 

'  Bradley  v.  Bradley,  83  Va.  75.  But  unless  there  be  several  parties  having 
distinct  interests  a  decree  cannot  be  in  part  final  and  in  part  interlocutory  in  the 
same  cause.     Ante,  pp.  819,  821. 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  994,  citing  Eoyal  v.  Johnson,  1  Band.  421;  Mc- 
Conn  V.  Delaney,  2  Bibb,  441. 

*  Frow  V.  De  La  Vega,  15  Wal.  552. 

s  Acts  1797-8,  p.  6,  Ch.  5,  ?  1- 
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construction  being  put  upon  this  statute,  the  legislature  passed 
another  act  declaring  that  no  appeal  should  be  granted  until  final 
decree,  unless  the  court  in  which  the  cause  might  be  depending 
should  think  it  necessary  to  prevent  a  change  of  property." 

Under  the  act  of  1798,  it  was  held  that  neither  a  decree  granting, 
nor  one  reinstating  an  injunction,  was  a  subject  for  appeal ; '  and 
this  inasmuch,  too,  as  the  statute  did  not  provide  for  an  appeal 
from  an  order  dissolving  or  refusing  to  award  an  injunction,  un- 
less perhaps  when  the  order  dissolving  the  injunction  was  made 
upon  a  hearing,  and  the  effect  of  it  was  to  produce  a  change  of 
property,  or  unless  the  order  was  followed  by  a  dismission  of  the 
bill.' 

In  order  to  meet  the  difficulty  about  injunctions,  the  law  was 
again  changed,*  so  as  to  authorize  the  judges  of  the  court  of  ap- 
peals, or  any  one  of  them,  to  award  an  injunction  when  refused 
by  the  chancellor,  or  to  allow  an  appeal  from  an  order  dissolving 
an  injunction.  It  was  held,  however,  that  none  of  the  acts  pro- 
vided for  the  case  of  an  order  or  motion  refusing  to  dissolve  and 
continuing  an  injunction ;°  but  this  was  regarded  as  coming  within 
the  provisions  of  the  act  subsequently  passed,^  and  was  made  more 
explicit  by  the  Code  of  1849.' 

By  an  act  of  February  26,  1816,*  the  right  of  appeal  was 
changed,  so  as  to  declare  that  it  should  be  lawful  to  grant  an  ap- 
peal from  any  interlocutory  order  or  decree  in  the  same  manner 

'  Acts  1806-7,  p.  14,  2  2. 

'  Price  V.  Strange,  2  H.  &  M.  617.  For  a  discussion  of  the  subject  of  appeals 
from  injunction  orders,  see  Ante,  Vol.  1,  pp.  447,  502,  504. 

"Pitts,  Ex' or  of  Eowzee,  v.  TidweU,  3  Munf.  88;  Anderson,  &c.  t.  Ellington,  2 
H.  &  M.  16. 

•Acts  1809-10,  p.  12,  Cli.  11,  §  2;  Present  Act,  Code,  §  3454;  Code  W.  Va., 
Ch.  135,  2  1. 

'  Lomax  v.  Picot,  2  Baud.  251,  252. 

•Acts  1815-16,  p.  17,  Ch.  8,  §  3;  1  E.  0.  1819,  p.  208,  ?  57;  Tally  v.  Tyree,  2 
Kob.  E.  500. 

'  Code  1849,  Ch.  182,  2  2;  Code  1873,  Ch.  178,  i  2;  Code  1887,  ?  3454;  Code 
W.  Va.,  Ch.  135,  5  1. 

"  Acts  1815-16,  p.  17,  Ch.  8,  ?  3, 
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and  upon  the  same  conditions  as  if  a  final  decree  had  been  made  : 
provided,  that  by  such  interlocutory  order  or  decree  money  was 
required  to  be  paid,  or  the  possession  or  title  of  property  to  be 
changed,  or  that  the  court  should  think  such  appeal  proper  in 
order  to  settle  the  principles  of  the  cause,  or  to  avoid  expense  and 
delay ;  and  if  the  superior  court  of  chancery  should  refuse  an  ap- 
peal from  any  such  interlocutory  order  or  decree,  it  should  be 
lawful  for  the  court  of  appeals,  or  any  judge  thereof  in  vacation, 
upon  petition,  to  grant  an  appeal  from  such  interlocutory  order  or 
decree  for  any  error  therein,  and  to  award  the  proper  process  there- 
upon in  the  manner  and  upon  the  conditions  prescribed  by  law  for 
granting  appeals  from  final  decrees.  The  present  statute^  provides, 
that  any  person  who  is  a  party  to  any  case  in  chancery,  wherein 
there  is  a  decree  or  order  dissolving  an  injunction  or  requiring 
money  to  be  paid,  or  the  possession  or  title  of  property  to  be 
changed,  or  adjudicating  the  principles  of  a  cause,  or  to  any  civil 
case  wherein  there  is  a  final  judgment,  decree  or  order,  may  pre- 
sent a  petition,  if  the  case  be  in  chancery,  for  an  appeal  from  the 
decree  or  order.^ 

^  What  is  a  decree  "  adjudicating  the  principles  of  a  cause,"  such 
as  will  justify  an  appeal,  is  sometimes  a  matter  of  difficulty,  but  a 
subject  upon  which  the  court  of  appeals  has  not  very  often  passed. 

'Ckide,  I  3454;  Code  W.  Va.,  Ch.  135,  ?  1. 

'  The  court  of  appeals  has  no  jurisdiction  to  entertain  an  appeal  from  an  inter- 
locutory decree,  except  as  it  is  given  by  statute.  Elder*  8  Ex'  ors  et  ah  v.  Harris  et 
ah,  75  Va.  68.  Appeal  does  not  lie  from  an  interlocutory  decree  which  does  not 
adjudicate  the  principles  of  the  cause.  Smith  v.  Evans,  42  W.  Va.  352.  Pending 
a  petition  to  rehear  on  a  bUl  of  review  no  appeal  lies.  Maxwell  v.  Martin,  35  W. 
Va.  384.  While  an  appeal  lies  from  a  decree  settling  the  principles  of  a  case,  a 
party  may  wait,  if  he  chooses,  until  there  is  a  final  decree  (Harper  v.  Vaughn,  87 
Va.  426),  for  to  such  a  decree  the  statute  of  limitations  does  not  apply.  Jameson 
*.  Jameson,  86  Va.  51.  A  decree  deciding  that  a  deed  attacked  as  fraudulent  was 
not  so,  ^vas  held  to  be  appealable.  Norris  v.  Lake,  89  Va.  513.  See  Sexton  v. 
Patterson,  8  Va.  Law  Journal  72;  Lancaster  v.  Lancaster,  86  Va.  201.  A  decree 
overruling  a  demurrer  to  a  bUl  held  not  to  be  appealable.  Id.  To  be  appealable 
an  interlocutory  decree  must  be  one  adjudicating,  not  some,  but  all  of  the  principles 
of  a  cause;  all  questions  raised.  Wood  v.  Harrison,  41  W.  Va.  376;  23  S.  E.  B. 
560;  Shirey  v.  Musgrove,  29  W.  Va.  131.     See  Code  W.  Va.,  Ch.  135,  ?  1. 
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It  has  been  held,  however,  that  a  decree  overruling  certain  ex- 
ceptions to  a  commissioner's  report,  and  thereby  deciding  the  real 
matters  involved  in  the  litigation,  was  such  a  decree,  although  the 
report  was  recommitted  as  to  other  matters  which  did  not  affect 
the  question  ; '  but  where  a  suit  was  for  the  specific  performance 
of  a  contract  for  the  sale  of  one  hundred  and  fifty  acres  of  land, 
part  of  a  large  tract  of  two  thousand  six  hundred  and  eighty-four 
acres,  which  was  claimed  by  two  persons,  the  court  holding  in  favor 
of  the  right  of  one  of  them  to  recover,  directed  a  surveyor  named 
to  go  on  the  land  and  lay  off  the  one  hundred  and  fifty  acres  by 
metes  and  bounds,  and  report  to  the  court ;  and  before  the  survey 
was  made  an  appeal  was  obtained  from  the  decree.  Under  these 
circumstances,  it  was  held  that  the  appeal  should  not  have  been 
allowed  until  the  report  was  made,  and  it  was  therefore  dismissed.* 

Except  as  provided  by  the  act  of  1891  as  amended,  an  appeal 
lies  to  the  supreme  court  of  the  United  States  and  to  the  circuit 
courts  of  appeals,  only  from  a  final  decree,^  which,  in  this  sense, 
has  been  defined  to  mean  a  decree  which  has  finally  determined  all 
matters  within  the  pleadings,  so  that  an  affirmance  of  the  decree 
will  end  the  suit;*  but,  nevertheless,  it  does  not  mean  the  la«t 
decree  in  the  suit,  for,  as  we  have  seen,  the  supreme  court  of  the 
United  States  has  held  a  decree  for  sale  under  a  mortgage,  to  be  a 
final  decree,  notwithstanding  it  must  subsequently  be  confirmed  by 

'Garrett's  Adm'x  d.  Bradford,  28  Grat.  612;  Farneyhough' s  Ex'orsr.  Dicker- 
son,  &c.,  2  Kob.  607. 

'  Higginbotham  v.  Brown,  22  Grat.  323.  It  has  been  held  that  neither  an  order 
overruling  a  demurrer,  nor  an  order  of  reference  to  a  master  commissioner  to  ascer- 
tain liens,  the  value  of  real  estate,  and  its  rents  and  profits,  is  ordinarily,  within 
the  class  of  appeals,  authorized  by  the  statute  of  West  Virginia.  Buehler,  Bow- 
right  &  Co.  t'.  Chererout  &  Co.  et  al,  1.5  W.  Va.  479.  But  a  decree  ascertaining 
and  fixing  the  amounts  and  priorities  of  liens  on  real  estate,  and  providing  for  the 
sale  thereof  by  a  special  commissioner  unless  such  liena  are  paid  by  a  future  day 
named  in  the  decree,  is  appealable,  and  such  a  decree  is  res  adjudicata  as  to  all  pay- 
ments made  prior  to  its  date  on  account  of  any  claim  therein  decreed  to  be  paid. 
Lehman  v.  Hinton,  W.  Va. ;  29  S.  E.  K.  984. 

''Desty's  Fed.  Procedure,  p.  94,  §  692,  and  cases  cited. 

*  Abbott's  U.  S.  Pr.,  Vol.  2,  p.  223. 
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the  court,  a  deed  directed  to  be  made,  and  the  proceeds  distributed 
under  the  court's  supervision.^ 

Where  the  decree  does  not  completely  determine  the  rights  put 
in  issue  by  the  pleadings,  but  a  further  enquiry  is  necessary  to 
ascertain  them,  then  the  cause  has  not  reached  the  stage  at  which 
an  appeal  is  allowable.^ 

Hence  it  has  been  held,  that  although  an  appeal  will  ordinarily 
lie  from  a  decree  of  foreclosure  and  sale,  yet  this  is  not  true,  un- 
less the  amount  due  upon  the  debt  has  been  determined,  and  the 
property  to  be  sold  ascertained  and  defined.* 

Void  Decrees. 

§  236.  We  have  before  had  occasion  to  notice  the  character  of 
decree  rendered  in  a  case  where  the  party  to  be  affected  by  it  has 
not  been  personally  served  with  process.^  Such  decrees  operate 
in  rem,  but  do  not  bind  the  person,  and  are  not  conclusive  in  any 
collateral  proceeding  out  of  the  State  in  which  they  are  rendered. 

A  decree  against  an  alien  enemy,  unless  he  voluntarily  leaves 
his  residence  to  engage  in  hostilities  against  his  country,  is  void,° 
and  a  notice  addressed  to  him  by  publication  in  a  newspaper  is 
regarded  as  an  idle  form ;  ^  but  this  does  not  mean  that  an  alien 
enemy  may  not  sue  or  be  sued  in  the  courts  of  the  hostile  country, 
for  the  contrary  is  true  ^  in  certain  cases. 

Applying  these  principles  to  suits  against  persons  who  were  en- 
gaged on  the  Confederate  side  in  the  war  between  the  States,  the 
supreme  court  of  the  United  States  has  held  that  judicial  pro- 
ceedings during  that  war  within  the  lines  of  the  Federal  army  by 
a  private  person  on  a  mortgage  ending  in  a  judgment  and  sale  of 

'  For  the  kind  of  decree  from  which  an  appeal  lies  to  the  supreme  cowt,  see 
Post,  ?  361,  Div.  3. 
2  Abbott' sU.  S.  Pr.,  Vol.  11,  p.  224. 

'  Railroad  Co.  v.  Swasey,  23  Wal.  405.  See  also  French  v.  Shoemaker,  12  Wal.  86. 
*.iln(e,  Vol.  1,  p.  151  to  156,  and  notes. 
'  Ludlow  V.  Eamsey,  11  Wal.  589. 
« Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1198. 
'  McVeigh  v.  United  States,  11  Wal.  267. 
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mortgaged  premises,  against  one  who  had  been  expelled  by  the 
military  authority  of  the  United  States  into  the  Confederacy,  and 
who  had  no  power  or  right  to  return  to  his  home  during  the  war, 
were  nidi,  and  a  judgment  which  refused  to  vacate  them  was  re- 
versed/ This  principle  was  held,  however,  not  to  apply  where  no 
judicial  process  was  required  to  eifect  a  sale,  as  in  the  case  of  a 
deed  of  trust ;  '^  but  the  court  of  appeals  of  Virginia  has  held  that 
a  sale  under  such  circumstances  cannot  be  enforced,  the  court 
basing  its  opinion  upon  the  view  that  the  pendency  of  the  war  by 
the  laws  of  his  country  and  the  laws  of  nature  forbade  the  debtor 
from  making  payment  to  his  creditor,  who  was  within  the  opposite 
hostile  lines ;  and  hence,  as  during  that  interdiction  there  could 
be  no  default,  there  could  consequently  be  no  enforcement  of  the 
lien  given  by  the  deed  of  trust." 

A  decree  obtained  by  fraud  or  unlawful  combination  is  void, 
and  the  deed  of  a  sheriff,  made  under  authority  of  such  a  decree, 
passes  no  title  to  the  purchaser,*  and  this,  of  course,  is  true  of  any 
void  grant.' 

The  proper  manner,  however,  of  attacking  a  decree  obtained  by 
fraud  is  by  bill  of  review,*  or  else  by  original  bill,''  which  must  be 
properly  supported  by  deposition.* 

Conclusiveness  of  Decrees. 

§  237.  Until  the  end  of  the  term  every  decree  is  in  the  breast 
of  the  court,  and  may  be  amended,  enlarged  or  rescinded  in  the 
court's  discretion,  without  a  petition  for  rehearing  or  bill  of  re- 
view ;  ^  but  after  the  adjournment  of  the  court  a  decree  upon  the 

•  Lasere  v.  Kochereau,  17  Wal.  437;  Bern  v.  Nelson,  10  Wal.  158. 
^  University  of  Missouri  v.  Finch,  18  Wal.  106. 

'  Walker  v.  Beauchler,  27  Grat.  516. 

*  Underwood  v.  McVeigh,  23  Grat.  409. 

'  Samppyreac  and  Stewart  v.  The  United  States,  7  Pet.  222.    This  is  true  also  of 
a  decree  for  divorce.     Adams  v.  Adams,  51  N.  H.  388;  12  Am.  B.  134. 
^McMickie's  Ex'ors  v.  Perrin,  24  How.  282. 
'  French  v.  Shotwell,  5  Johns.  Chy.  E.  564. 
'  Terry  v.  Commercial  Bank  of  Alabama,  2  Otto,  454. 
« Lingle  et  ak  v.  Cook's  Adm'r,  32  Grat.  268. 
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merits  is  conclusive,  and  until  set  aside  or  reversed,  is  a  bar  to  any 
otter  original  bill  between  the  same  parties  for  the  same  matter,^ 
and  even  if  it  be  erroneous,  or  obtained  by  collusion,  it  cannot  be 
examined  into  in  any  collateral  proceeding ;  ^  and  a  decree  of  the 
supreme  court  where  the  judges  were  equally  divided  in  opinion 
on  the  law  and  the  facts  was  held  to  be  as  conclusive  and  binding 
in  every  respect  upon  the  parties  as  if  it  had  been  rendered  with 
the  concurrence  of  all  the  judges  upon  every  question  involved  in 
the  case.  These  rules  do  not,  however,  render  a  decree  conclusive 
unless  the  court  rendering  it  had  jurisdiction,  and  the  proceedings 
have  been  such  as  to  bind  the  parties  to  it.^ 

The  decrees  of  the  court  of  appeals  are  conclusive,  and  cannot 
be  reversed,*  and  where  the  special  court  of  appeals  decided  a  case 
regularly  sent  to  that  court,  reversed  the  decree  of  the  court  below 
and  sent  the  cause  back  for  further  proceedings,  it  was  held  that 
there  could  not  afterwards  be  complaint  of  error  in  the  decree  of 
the  special  court,  or  in  the  proceedings  before  that  decree.^ 

The  decree  of  the  court  in  bankruptcy  being  final,  is  alike  con- 
clusive and  binding  on  all  the  parties,^  but  in  this  and  any  other 

'■Ante,  Vol.  1,  p.  359;  Holmes,  &c.  v.  Eemsen,  &c.,  7  Johns.  Chy.  K.  286; 
Penine  v.  Dunn,  4  Id.  140;  Shelton  v.  Jones's  Adm'r  et  als,  26  Grat.  891;  Quarles, 
&c.  V.  Kerr  et  als,  14  Grat.  48;  Wilson  and  Wife  v.  Smith,  22  Grat.  493;  Estep  v. 
Watkins,  1  Bland,  489;  Hannah  K.  Chase's  Case,  1  Bland,  220;  Story's  Eq.  PL, 
I  793;  Brengle  v.  Bichardson,  78  Va.  406;  Wilcher  v.  Eobertson,  Id.  602;  HUl  v. 
Woodward,  Id.  765;  Mason  v.  Harper's  Ferry  Bridge  Co.,  20  W.  Va.  223;  Pugh 
V.  MoCune,  86  Va.  475;  Ferguson  v.  Teal,  82  Va.  690.  "A  decree  is  conclusive 
as  to  the  existence  or  non-existence  of  every  fact  on  which  it  depends,  upon  the 
parties  to  the  suit  and  those  claiming  through  them."  Bodkm  v.  Arnold,  W.  Va. ; 
30  S.  E.  K.  154. 

"Baylor's  Lessee  v.  De  Jamette,  13  Grat.  152;  Franklin's  Adm'r  d.  Depriest, 

Id.  257. 
''Ante,  Vol.  1,  p.  400;   Williamson  et  cd  v.  Berry,  8  How.  495;  Pennmgton  r. 

Gibson,  16  How.  65. 

*  Campbell's  Ex'ors  v.  Campbell's  Ex' or,  22  Grat.  649.  As  to  when  such  a  de- 
cree may  be  reversed  for  after-discovered  evidence,  see  Ante,  Vol.  1,  pp.  359-604; 
Woodson  V.  Leyburn,  83  Va.  847. 

5  BoUing  V.  Lersner,  26  Grat.  36.     See  also  Washington  Bridge  Co.  v.  Stewart, 

3  How.  413. 
« Bussell  V.  Eandolph  et  al,  26  Grat.  705. 
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court,  reservations  in  the  decree  may  keep  it  open  for  further  in- 
vestigation/ 

The  effect  of  a  decree  in  a  suit  where  one  or  more  of  the  parties 
has  died,  married  or  become  non  compos  mentis,  has  already  been 
considered,^  and  need  not  be  further  mentioned  here  than  to  say 
that  it  has  been  held  that  where  the  complainant  dies  after  the 
term  at  which  the  cause,  on  its  submission  for  a  final  hearing  upon 
the  pleadings  and  proofs,  was  continued  by  an  order  of  curia  advi- 
sare  vuU,  the  decree  in  his  favor  entered  as  of  that  term,  cannot 
be  impeached  by  the  defendants  upon  the  ground  that  it  was  ren- 
dered subsequently  to  his  death.' 

Estoppel  by  Decree. 

§  238.  Acquiescence  in  a  decree  affecting  the  rights  of  a  party 
sometimes  concludes  him,  and  this  was  the  case  where  one  took  a 
part  of  the  fund  affected  by  the  decree,  and  made  no  objection  to 
it  until  after  the  final  decree  in  the  cause,  rendered  twenty-two 
years  afterwards.*  So,  where  a  decree,  in  the  year  eighteen  hun- 
dred and  seven,  directed  commissioners  to  sell  land,  but  did  not 
authorize  them  to  execute  a  deed  to  the  purchaser,  yet  as  they  did 
execute  the  deed,  and  the  court  by  its  final  decree,  in  the  year 
eighteen  hundred  and  thirty-six,  ratified  and  confirmed  it,  it  was 
held  that  this  order  of  confirmation  gave  full  effect  and  validity  to 
the  deed,  and  related  back  to  the  time  of  its  date,  so  as  to  invest 
the  purchaser  with  the  legal  title  of  the  original  owner,  to  the 
land.= 

In  a  suit  for  partition,  between  joint  tenants,  pending  the  suit 
by  agreement  of  the  parties,  a  sale  was  made  which  was  afterwards 
approved  and  confirmed  by  the  court,  and  it  was  held  to  be  as 
valid  as  if  it  had  been  made  under  a  previous  decree  of  the  court 

1  Young  and  Wife  et  ak  v.  Cabell's  Ex' or,  27  Grat.  761. 

'  Ante,  Vol.  1,  p.  176. 

'  Mitchell  V.  Overman,  13  Otto  (103  U.  S.  R.),  62. 

•  Burton  v.  Brown's  Ex' or  et  als,  22  Grat.  1. 

'  Evans  and  Wife  v.  Spurgin,  6  Grat.  107. 
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in  the  suit,  and  could  no  more  be  impeached  collaterally  than  if 
so  made.' 

Decree  by  Consent.^ 

§  239.  By  act  of  the  legislature  of  Virginia,  approved  January 
14,  1873,^  it  was  provided  that  after  that  date  causes  in  chancery 
might,  by  consent  of  parties  given  in  open  court  and  entered  of 
record  (and  now  by  consent  also  in  vacation),  be  submitted  to  the 
judge  of  the  court  in  which  such  cause  is  pending,  for  decision  or 
decree  to  be  made  therein  in  vacation,  and  that  all  decrees  so  made 
thereafter  and  entered  by  the  clerk  in  vacation  should  be  deemed 
and  taken  to  be  as  valid  as  though  they  had  been  made  and  entered 
in  open  court.  This  statute  was  passed  in  consequence  of  a  division 
of  the  court  of  appeals  upon  a  ruling  to  the  effect  that  a  circuit 
court  had  no  authority  to  make  a  decree  in  a  cause  in  vacation,  and 
that  consent  of  the  parties  could  not  give  jurisdiction.* 

The  statute  referred  to  was  meant  to  give  to  the  parties  the  right 
to  agree  that  the  judge  might  render  a  decree  in  vacation  in  any 
cause  then  ready  for  decision,  and  which,  before  the  statute,  could 

1  Wilson  and  Wife,  &c.  v.  Smith,  22  Grat.  493. 

^  For  the  subject  of  decrees  by  confession,  see'-4mte.  Vol.  1,  p.  258;  Fost,  |  254. 

'  Code,  ?  3426.  "An  appeal  will  not  be  dismissed  upon  the  ground  that  the  de- 
cree from  which  it  was  taken  was  rendered  by  consent;  but  no  errors  will  be  con- 
sidered here  which  were  in  law  waived  by  such  consent."  Eailroad  Co.  v.  Ketchum, 
101  U.  S.  B.  790.  A  consent  decree  is  a  bar  to  a  subsequent  suit.  BaUroad  Co.  v. 
United  States,  113;  U.  S.  E.  261.  But  a  decree  by  consent  does  not  bind  an  infant. 
Daingerfield  v.  Smith,  83  Va.  81.  See  Kisports  v.  Eanson,  W.  Va. ;  1  S.  E. 
B.  85.  A  decree  by  consent  is  binding  unless  it  was  procured  by  fraud  or  mistake, 
in  which  case  relief  is  had  by  original  bUl.  Darraugh  v.  Blackford,  84  Va.  509. 
Such  a  decree  cannot  be  set  aside  upon  a  rehearing,  review  or  appeal,  unless  for 
clerical  error,  inserting  something  which  was  not  in  fact  consented  to.  Stewart  v. 
Stewart,  W.  Va.;  20  S.  E.  B.  862.  Now,  by  statute  (Code,  i  3427,  as  amended 
by  act  of  March  3,  1898,  Acts  1897-8,  p.  754)  a  cause  may,  by  consent  given  in 
term  time  or  in  vacation,  be  submitted  for  decision  in  vacation,  or  the  court  in  term- 
time  may  so  order,  without  consent,  when  it  desires  further  time  to  consider  of  its 
judgment.  And  under  the  provisions  of  §  3426  of  the  Code,  as  amended  by  act  of 
March  3,  1898,  Acts  1897-8,  p.  744,  on  notice  the  court  may  make  in  vacation 
any  proper  decree  preparatory  to  the  hearing  of  a  cause  on  its  merits,  or  confirm- 
ing or  refusing  to  confirm  a  sale,  etc. 

*  Tyson's  Ex'ors  v.  Glaize  et  ah,  23  Grat.  799. 
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not  be  decided  except  in  term ;  but,  independent  of  the  statute, 
parties  who  are  sui  juns  have  the  right  to  consent  to  the  entry  of 
any  decree  to  be  entered  in  term,  and  such  decree  will  bind  them 
both  in  the  court  in  which  it  is  entered,  and  in  the  court  of  appeals.' 

A  decree  entered  in  this  way  cannot  be  set  aside '  either  by  re- 
hearing or  appeal,  or  by  bill  of  review,  unless  by  clerical  error 
something  has  been  inserted  in  the  order  as  by  consent,  to  which 
the  party  had  not  consented,  in  which  case  a  bill  of  review  will 
lie ;  or,  if  the  decree  has  been  obtained  by  fraud,  relief  may  be  had 
against  it  by  original  bill.' 

It  is  further  said  that  the  consent  of  counsel  to  a  decree  is  to  be 
given  upon  their  own  conception  of  their  instructions  ;  ^  but  it  is 
not  intended  by  this  to  exclude  a  party  from  showing  that  his 
counsel  acted  beyond  his  just  privileges  as  such,  or  against  the 
wishes  and  instructions  of  his  client.'' 

Where  infants  are  concerned,  the  coui't  does  not  usually  make 
a  decree  by  consent  without  first  enquiring  whether  it  will  be  for 
their  benefit,  yet  in  some  cases  it  has  the  power  so  to  do,  and  if 
such  a  decree  is  made  the  infants  will  be  bound  by  it." 

The  entry  of  a  decree  without  objection  is  not  a  decree  by  con- 

1  Water  Works  Company  v.  Barret,  13  Otto  (103  U.  S.  K. ),  516. 

'  It  is  an  adjudication  of  the  case.  Lockwood  v.  Holliday,  16  West  Va.  651; 
Rose  &  Co.  et  al  v.  Brown  et  ux,  17  W.  Va.  649;  Marrion  v.  Tabry,  11  W.  Va.  482. 
A  judge  of  a  circuit  court  has  no  power  or  autliority  to  render  a  decree  in  vacation 
which  purports  to  be  final  as  to  any  subject  embraced  by  it.  EoUins  v.  Fisher,  et 
al,  17  W.  Va.  578;  but  see  contra  under  the  Virginia  statute.  Pace's  Assignee  v. 
Ficklen's  Ex' or,  76  Va.  292. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  pp.  978,  974,  1575,  and  cases  cited.  But  see  Mar- 
rion V.  Tabrj',  11  W.  Va.  482,  wherein  it  is  held  that  the  remedy  is  only  by  origi- 
nal bill. 

*  Daniel's  Chy.  Pr.,  Vol.  2,  p.  974,  and  notes. 

*  But  see  Abbot  v.  Dutton,  44  Vt.  548;  8  Am.  E.  394.  Appearance  by  consent 
is  at  least  prima  facie  evidence  of  authority  to  do  so.  Piggott  r.  Addicks,  3  G. 
Greene,  427;  5C  Am.  Dec.  547.  Testimony  is  admissible  to  prove  that  the'person 
claimed  to  be  represented  by  an  attorney  who  has  appeared  for  him  never  employed 
him  or  authorized  the  appearance.  Eaub  v.  Otterback,  89  Va.  645.  See  the  sub- 
ject discussed  and  authorities  collected  in  note  4,  p.  274,  Barton's  Law  Practice. 

°  Daniel's  Chy.  Pr.,  Vol.  2,  p.  974.  An  attorney  cannot  consent  for  infants. 
Walker  v.  Grayson,  86  Va.  337. 
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sent/  and  the  consent  may  extend  to  some  part  of  the  decree  and 
not  to  the  other.  Thus  where  a  decree  recited  that  the  cause  came 
on  to  be  heard  by  consent,  and  an  interlocutory  order  was  entered 
directing  a  sale  of  the  land  in  the  bill  mentioned,  it  was  held  that 
the  consent  related  only  to  the  hearing  of  the  cause  at  that  time, 
and  not  to  the  decree  of  sale.^ 

Decree  by  Default. 

§  240.  We  have  already  seen^  that  upon  the  failure  of  a  de- 
fendant, who  has  been  served  with  process  to  appear  and  plead, 
demur  or  answer,  the  bill  will  be  taken  for  confessed  as  to  him.^ 
It  remains  now  to  consider  more  particularly  the  nature  of  the  de- 
cree that  should  be  entered  under  such  circumstances. 

The  same  necessity  for  reciting  the  pleadings  and  evidence  (if 
there  be  any)  exists  where  the  bill  is  taken  for  confessed,  as  where 
the  decree  is  rendered  upon  an  issue  made  up,'  and  it  lias  been 
thought  that  a  decree  on  a  case  set  for  hearing  against  a  non-resident 
should  state  the  facts  necessary  to  show  that  publication  has  been 
made  agreeably  to  the  rules  of  practice,  and  that  it  is  not  enough  to 
recite  that  the  defendant  has  been  duly  served  with  process,  or 
regularly  notified  of  the  pendency  of  the  suit,  but  the  summons 
or  advertisement  should  appear  in  the  record.*     The  court  of  ap- 

*  Hershee  v.  Hershey,  15  Iowa,  185. 

'  Buchanan  v.  Clark  el  ok,  10  Grat.  178. 

^  A-nU,  Vol.  1,  p.  256,  257;  Minor's  Institutes,  Vol.  4,  Ft.  2,  p.  1119-1121. 

'  The  practice  in  the  United  States  courts  is  by  rule  as  follows:  Dest>-'s  Fed. 
Procedure,  p.  280,  Rule  19.  "  Decree  by  Default.  — "Where  the  bill  is  taken  for  con- 
fessed, the  court  may  proceed  to  a  decree  at  the  next  ensuing  term  thereof,  and  such 
decree  rendered  shall  be  deemed  absolute,  unless  the  court  shall,  at  the  same  term, 
set  aside  the  same,  or  enlarge  the  time  for  tiling  the  answer,  upon  cause  shown  upon 
motion  and  afiidavit  of  the  defendant.  And  no  such  motion  shall  be  granted,  unless 
upon  the  payment  of  the  costs  of  the  plaintiff  in  the  suit  up  to  that  time,  or  such 
part  thereof,  as  the  court  shall  deem  reasonable,  and  unless  the  defendant  shall  un- 
dertake to  file  his  answer  within  such  time  as  the  court  shall  direct,  and  submit  to 
such  other  terms  as  the  court  shall  direct,  for  the  purpose  of  speeding  the  cause." 

^  As  to  which,  see  Ante,  J  231. 

«  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1002,  note,  citing  Keiffer  v.  Barney,  31  .-Ua.  192; 
Randall  v.  Songer,  16  lU.  27;  Hanson  r.  Patterson,  17  Ala.  73S. 
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peals  of  Virginia,  however,  has  held/  that  while  no  decree  should 
be  rendered  affecting  the  interest  of  an  absent  defendant,  unless 
it  appears  (if  he  be  not  otherwise  brought  before  the  court)  that 
he  has  been  regularly  proceeded  against  by  order  of  publication, 
duly  published  in  a  newspaper  and  posted  at  the  front  door  of  the 
courthouse,^  and  that  the  objection  for  want  of  due  publication 
against  the  absent  defendant  may  be  taken  by  other  defendants, 
who  may  be  affected  by  the  decree  against  him,  and,  if  made  in  the 
appellate  court,  will  prove  fatal,  although  the  absent  defendant  was 
not  a  party  in  the  appeal,^  yet  when  the  party  was  treated  as  an 
absent  defendant  in  the  bill,  and  the  subpcena  against  him  was  re- 
turned not  found,  and  the  decree  stated  that  the  cause  was  heard 
on  the  bill,  etc.,  and,  upon  the  order  of  publication  returned  duly 
executed,  it  was  held  sufficient  to  justify  a  decree  against  the  absent 
defendant.^ 

If  the  claim  sued  on  is  founded  upon  contract  against  several, 
if  any  one  of  them  successfully  impeaches  the  foundation  of  the 
contract  or  obligation  upon  a  ground  common  to  all  the  parties,  it 
enures  to  the  benefit  of  all,  notwithstanding  the  others  may  have 
allowed  a  decree  to  go  against  them  by  default,  or  even  have  in 
terms  confessed  the  liability.'  This  rule  rests  upon  the  same 
grounds  that  govern  in  the  case  of  a  joint  judgment  at  law,  and 
neither  at  law  or  in  chancery  does  it  apply  to  defences  which  are 
purely  personal  to  the  party  resisting  the  decree,  such  as  infancy, 
bankruptcy  and  the  like.' 

'  Craig  V.  Sebrell,  9  Grat.  133. 

^  Hadfield  v.  Jameson,  2  Munf.  53. 

'Hunter's  Ex'ors  r.  Spotswood,  1  Wash.  145;  Gibson  v.  White,  3  Munf.  94. 

■*  But  see  Ante,  p.  813,  note  5. 

5  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1206,  citing  5  Bob.  Pr.,  255;  Qason  v. 
Morris,  10  Johnson,  538;  Cartinge  v.  Raymond,  4  Leigh,  579;  Brown  v.  Johnson, 
13  Grat.  644;  Steptoe  v.  Eead,  19  Grat.  10,  11. 

6  Moffett  V.  Bickle,  21  Grat.  285;  Bush  v.  CampbeU,  26  Grat.  426;  Muse  e(  cd  v. 
Farmers  Bank  of  Virginia,  27  Grat.  252.  But  the  effect  of  the  statute  in  Virginia 
(Code,  II  3212,  3395,  3396),  is  to  alter  the  common  law  as  to  the  effect  of  a  judg- 
ment against  one  or  more  of  several  parties  to  a  joint  contract  and  to  determine 
that  a  judgment  may  be  rendered  against  one  of  two  or  more  obligors  on  the  joint 
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The  decree  entered  by  default '  must  be  for  the  true  amount 
claimed,  and  the  allegations  of  the  bill  must  be  suiBcient  to  sup- 
port the  decree/  from  which  an  appeal  lies,  although  the  defendant 
did  not  appear,  provided  he  shall  ha*re  -first  proceeded  under  the 
statute '  to  ask  for  a  correction  of  the  deci'ee ;  and  such  decrees 
may  also  be  set  aside  by  bill  of  review,  or  by  original  bill,  in 
proper  cases.^ 

Rehearing  Decrees. 

§  241.  The  subject  of  rehearing  decrees  has  already  been  dis- 
cussed under  the  heads  of  bills  of  review  and  petitions  for  rehear- 
ing ;  ^  and  we  have  also  considered  the  time  within  which  decrees 
may  be  reheard,*  and  who  should  be  parties  to  proceedings  for  that 
purpose.'  It  is  necessary,  therefore,  to  give  this  subject  but  little 
further  consideration. 

The  decree  that  may  be  reheard  must  be  interlocutory  in  its 
nature,  but  a  final  decree  may  be  reviewed  upon  bill  filed  for  that 
purpose  within  the  allotted  time,  and  a  bill  of  review  to  a  decree 

bond,  without  the  cause  of  action  being  merged  in  the  judgnaent  and  the  judgment 
becoming  thereby  a  bar  to  a  recovery  in  a  future  proceeding  against  the  other  obli- 
gors. Gaboon  v.  McCulloch,  92  Va.  179.  But  this  does  not  affect  the  rule  that 
where  the  suit  is  on  a  joint  obligation  and  the  bill  is  taken  for  confessed,  and  one 
of  several  defendants  appears  and  disproves  plaintiff's  case,  unless  it  be  on  some 
matter  of  defence  purely  personal  to  himself,  the  plaintiff  is  not  entitled  to  a  de- 
cree against  the  others,  but  the  bUl  must  be  dismissed.    Ashhy  v.  Bell,  80  Va.  811. 

^  For  decrees  by  confession  see  what  is  said.  Ante,  Vol.  1,  p.  258. 

^  Masterson,  Assignee,  v.  Howard,  18  Wall.  99. 

'  Code,  I  3451,  as  amended  by  act  of  February  20,  1894,  Acta  1893-4,  p.  376; 
Code  W.  Va.,  Ch.  134,  §  5.  When  the  error  in  the  decree  is  obvious.  Shipman 
V.  Bailey,  20  W.  Va.  140;  Forest  v.  Stephens,  21  W.  Va.  316.  The  error  need 
not  be  specified  in  the  notice.  Saunders  v.  Grigg,  81  Va.  506.  The  decree  is  in 
the  breast  of  the  court  for  coi-rection  during  the  term.  Keltz  v.  High,  &c.,  29  W. 
Va.  381.  The  staute  is  confined  to  judgments  by  default.  Thompson  v.  Car- 
penter, 88  Va.  702.  See  the  subject  fully  discussed  in  J  136,  Vol.  1,  Barton's 
Law  Pr.,  and  notes. 

♦  Post,  I  243. 

Mnte,  Vol.  1,  ?|107,  108. 

« Ante,  Vol.  1,  ?  33. 

'  Ante,  Vol.  1,  i  64. 
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by  default  may  be  treated  as  a  petition  for  rehearing,  although 
such  a  decree  may  make  a  proper  case  for  a  bill  of  review.' 

The  statutory  remedy,  of  which  we  will  presently  '^  speak,  is 
cumulative,  and  has  not  abolished  petitions  for  rehearing,  which 
may  still  be  had,  according  to  the  course  of  equity,  in  the  same 
manner  as  before  the  statute.' 

Corrections  of  Decrees. 

§  242.  The  statute  of  Virginia*  provides  that  the  court  in 
which  there  is  a  decree  on  a  bill  taken  for  confessed,  or  the  judge 
of  said  court  in  the  vacation  thereof  may,  on  motion,  reverse  such 
decree  for  any  error  for  which  an  appellate  court  might  reverse  it, 
if  the  statute  was  not  enacted,  and  may  give  such  decree  as  ought 
to  be  given ;  and  it  is  further  provided  that  no  appeal  shall  be 
allowed  by  an  appellate  court  or  judge  for  any  matter  for  which  a 
decree  is  liable  to  be  reversed  or  amended  on  motion  by  the  court 
which  rendered  it,  or  the  judge  thereof,  until  such  motion  has  been 
made  and  overruled  in  whole  or  in  part.  And  if  there  be  in  an 
appellate  court  a  case  wherein  an  appeal  or  supersedeas  has  been 
allowed,  if  it  appear  that  either  before,  or  since  the  same  was 
allowed,  the  decree  has  been  so  amended,  the  appellate  court  shall 
affirm  the  decree,  unless  there  be  other  errors ;  and  if  it  appear 
that  the  amendment  ought  to  be,  and  has  not  been  made,  the  ap- 
pellate court  may  make  such  amendment,  and  affirm  in  like  man- 
ner the  decree,  unless  there  be  other  errors.  The  matters  for 
correction,  as  enumerated  by  the  statute  are,  where  there  is  in  the 
decree  any  mistake,  miscalculation,  or  misrecital  of  any  name,  sum, 
quantity,  or  time,  where  the  same  is  right  in  any  part  of  the  record 
or  proceedings,''  or  where  there  is  any  verdict,  report  of  a  commis- 

'  Sands  v.  Lynham,  Escheator,  27  Grat.  291 .  '  Post,  I  243. 

'  Kendrick  et  als  v.  Whitney  el  ah,  28  Grat.  646. 

*  Code,  I  3451,  as  amended  by  act  of  February  20,  1894,  Acts  1893-4,  p.  376; 
CodeW.  Va.,  Ch.  134,  §6. 

'  It  must  be  a  clerical  error  or  error  in  fact  for  which  a  decree  may  be  reversed 
or  corrected  on  motion  or  on  writ  of  error  coram  nobis.     Stewart  v.  Stewart,  W. 
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sioner,  bond  or  other  writing,  whereby  such  decree  may  be  safely 
amended.  In  any  such  case,  too,  the  party  obtaining  the  decree 
may,  in  the  same  court,  at  any  future  term,  by  an  entry  of  record, 
or  in  the  vacation,  by  a  writing  signed  by  him,  attested  by  the 
clerk,  and  filed  among  the  papers  of  the  cause,  release  a  part  of 
the  amount  of  the  decree,  and  such  release  shall  have  the  effect  of 
an  amendment,  and  make  the  decree  operate  only  for  what  is  not 
released. 

Every  motion  under  this  statute  must  be,  after  reasonable  notice, 
to  the  opposite  party,  his  agent  or  attorney,  in  fact  or  iu  law,  and 
must  be  within  five  years  from  the  date  of  the  decree. 

VTe  have  already  observed  that  this  remedy  provided  by  statute 
is  not  exclusive  but  cumulative,^  and  that  a  party  aggrieved  may, 
if  he  pleases,  still  resort  to  his  petition  for  rehearing,  and  an  ap- 
peal will  lie  from  a  decree  on  such  petition,  although  no  motion 
has  been  made  vmder  the  statute ;  the  bill  of  review  or  petition 
for  rehearing  being  regarded  as  a  sufficient  compliance  vrith  the 
statute,  requiring  that  application  to  correct  the  error  be  made  to  the 
court  which  rendered  the  decree,  before  an  appeal  can  be  taken.- 

The  onlv  efFect  of  the  statute  then  is  to  require  that  application 
to  correct  the  error  be  made  before  an  appeal  will  He,  and  to  pro- 
vide, in  addition  to  the  remedies  by  rehearing  and  re^-iew,  a  sum- 
mary mode,  by  motion,  of  accomplishing  the  same  result.  Inde- 
pendent of  the  statute,  a  defendant  who  has  suffered  a  bill  to  be 
taken  pro  confesso,  and  a  decree  by  default  to  be  entered  may,  in 

Va. ;  20  S.  E.  E.  862.  .^though  no  process  was  eerTed  on  a  defendant,  he  iras 
held  not  entitled  to  relief  from  a  decree  against  him  in  the  absence  of  proof  that 
he  did  not  hare  actual  notice  of  the  proceeding  before  the  decree  iva.s  rendered, 
and  that  he  had  a  meritorious  defence.  In  this  case  the  return  of  the  officer  and 
the  recitals  of  the  decree  showed  that  process  was  served  on  the  defendant.  Pres- 
ton V.  Kendrick,  94  Ta.  760.  A  judgment  by  default  wiU  be  set  aside  for  usury, 
although  the  statute  now  declares  that  usurious  contracts  shall  be  deemed  to  be  for 
an  illegal  consideration,  instead  of  void,  as  formerly.  Greer,  Keceiver,  t.  Hale, 
95  Ya.  533. 

1  Staples,  X,  in  Kendrick  ei  als  r.  "Whitney  ei  als,  2S  i>rat.  6o-. 

'  Sands  r.  Lynham.  Escheator,  -1  Grat.  30.3. 
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a  proper  aaae,  be  let  into  a  defense  on  terms,  it  resting  in  tlie 
sound  discretion  of  the  court  to  relieve  the  party  or  not  from  the 
consequence  of  his  default.' 

The  general  rule  is,  that  after  the  term  at  which  a  final  decree 
has  been  rendered,  the  court,  rendering  such  decree,  has  no  power 
to  set  the  same  aside  on  motion.^  An  exception  to  this  general 
rule  was  held  to  exist  in  a  case'  in  which  a  decree  for  a  convey- 
ance had  been  obtained  by  default;  and  it  was  shown  that  the 
party  against  whom  the  decree,  was  rendered  had  been  prevented 
from  attending  and  filing  his  answer,  at  one  time  by  a  mistake  as 
to  the  day  for  the  session  of  the  court,  and  at  another  by  a  per- 
sonal disability  produced  by  accident ;  and  the  party  asking  the 
decree  to  be  opened,  stated  further,  that  he  was  prepared  to  show 
that  his  title  to  the  land  was  good,  and  paramount  to  the  claim  of 
the  plaintiff  or  any  other  defendant. 

The  application  being  to  the  grace  and  favor  of  the  court,  it 
will  look  to  the  nature  of  the  defence  as  stated  in  the  petition ; 
and  if  admitting  the  truth  of  all  that  is  stated,  it  shall  appear  that 
the  defence  is  founded  on  a  fraudulent  speculation,  undeserving  of 
favor,  the  court  will  not  set  aside  a  decree,  fairly  and  regularly 
obtained,  to  let  in  that  defence.'' 

In  respect  to  opening  decrees,  a  distinction  is  drawn  by  the 
authorities  between  a  decree  nid  by  default — an  order  that  the  bill 
be  taken  pro  oonfesso,  and  actual  decrees  pro  eonfesso,  the  court 
being  much  stricter  in  the  last  than  under  the  other  class  of  de- 
crees.^ 

Where  the  decree  is  not  by  default,  it  may  be  corrected  in  the 

^  Wooster  et  als  v.  Woodhull,  1  Johns.  Chy.  E.  539.  But  there  must  have  been 
surprise,  mistake,  accident  or  fraud,  without  default  on  the  defendant's  part. 
Howstrd  V.  Stephenson,  33  W.  Va.  116. 

'  Cameron  v.  McKoberts,  3  Wheat.  591. 

'Erwin  v.  Vint,  6  Munf.  267.  See  also  Kemp  v.  Squii-e,  1  Ves.,  Sr.,  205,  and 
as  to  the  time  within  which  an  answer  may  be  filed  in  a  cause.  Ante,  Vol.  1,  pp. 
404,  405. 

*  Parker  t).  Grant,  &c.,  1  Johns.  Chy.  K.  630. 

"Daniel's  Chy.  Pr.,  Vol.  2,  p.  1026,  note  3. 
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mode  previously  discussed — that  is,  by  bill  of  review,  petition  for 
rehearing,  and  frequently  by  mere  motion ; '  but  the  proceeding 
by  motion  is  confined  to  the  correction  of  decrees  during  the  term 
at  which  they  are  rendered,  or  else  to  interlocutory  decrees  at  some 
subsequent  term,^  where  the  motion  to  correct  has  not  been  un- 
reasonably delayed.'  Decrees  obtained  by  fraud,  or  by  surprise, 
without  the  existence  of  laches  on  the  part  of  the  person  com- 
plaining may  be  impeached  by  original  bill,*  which  must  state  the 
decree  and  the  proceedings  which  led  to  it,  with  the  circumstances 
of  fraud  or  surprise  on  which  it  is  impeached ;  ^  and  in  both  that 
case,  and  where  the  object  is  to  suspend  or  avoid  the  execution  of 
a  decree,  because  of  matter  occurring  subsequent  to  it,  it  is  often 
necessary,  besides  the  prayer  for  special  relief,  to  pray  for  an  in- 
junction to  prevent  the  enforcement  of  the  decree.^ 

It  is  generally  laid  down  that  a  decree  obtained  by  fraud  or  sur- 
prise can  be  impeached  only  by  original  bill,  and  not  by  bill  of 
review  or  petition  for  rehearing  ; ''  but  in  practice  in  Virginia  relief 
has  not  always  been  confined  to  original  bills,  and  a  very  reasona- 
ble distinction  is  suggested  by  the  case,  in  which  it  is  said  that 
"  either  there  is  enough  before  the  court  already  to  determine  upon 
or  not ;  if  there  is,  it  may  be  done  by  a  rehearing  ;  if  not,  the  new 
matter  must  be  brought  before  the  court."  * 

'  Marrion  v.  Tabry,  11  W.  Va.  482;  Stor/s  Eq.  PI.  408;  Bank  of  Va.  v.  Craig, 
6  Leigh,  460;  Camen  ti.  McRoberts,  3  Wheat.  391.  For  the  practice  as  to  motions 
and  petitions,  see  Ante,  Vol.  1,  p.  134.  See  also  Marr's  Adm'r  v.  Miller's  Ex' or 
et  als,  1  H.  &  M.  204. 

2  Barry  v.  Barry,  1  Md.  Chy.  Dec.  20;  Marrion  v.  Tabry,  11  W.  Va.  482;  Bank 
of  Va.  V.  Craig,  6  Leigh,  406;  Camen  v.  McEoberts,  3  Wheaton,  591;  Story's  Eq. 
PI.,  5  408  a.  "  Barry  v.  Barry,  1  Md.  Chy.  Deo.  20. 

*  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1031,  note.  =  Story's  Eq.,  PL,  ^  428. 

'*  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1137-38,  citing  Callaway  v.  Alexander,  8 
Leigh,  114;  Anderson  t).  Woodford,  Id.  328;  Dean  n.  Nelson,  lOWal.  172;  Daniel's 
Chy.  Pr.,  Vol.  2,  p.  1029,  and  notes. 

'Story's  Eq.  PI.,  §  426.  See  also  Marrion  v.  Tabry,  11  W.  Va.  482;  Biirch  v. 
Scott,  1  Bland.  112. 

*  Story's  Eq.  PL,  |  426,  notes,' citing  Lord  Thurlow  in  Sheldon  i.  Fortescue 
Aland,  3  P.  Wms.  104.  But  see  Daniel's  Chy.  Pr.,  Vol.  1,  p.  173,  note  2;'  Id., 
Vol.  2,  p.  1027,  notes,  pp.  1028,  1029;  Lingle  et  ais  v.  Cook's  Adm'rs,  32  Grat.  268. 
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A  decree  obtained  without  making  the  persons  whose  rights  are 
affected  thereby  parties  to  the  suit  in  which  it  is  rendered,  is  re- 
garded as  void  as  to  those  parties  ;  and  even  a  purchaser  under  it, 
having  notice  of  the  defect,  is  not  protected  by  such  a  decree,  "  for 
otherwise  the  decree  of  the  court  might  be  used  as  an  engine  for 
the  purpose  of  affecting  the  grossest  fraud."  It  is  also  said '  that 
where  an  improper  decree  had  been  made  against  an  infant,  al- 
though it  was  not  gained  by  fraud,  collusion  or  surprise,  it  ought 
to  be  impeached  by  original  bill,  and  the  infant  aggrieved  by 
it  need  not  stay  until  he  is  of  age,  but  may  apply  to  review  it 
as  soon  as  he  thinks  fit.^  But  the  doctrine  in  Virginia  upon  this 
subject  is  fully  discussed  hereafter.' 

Sometimes  a  correction  is  made  by  entering  a  decree  nunc  pro 
tunc,  and  this  is  always  advisable  where  a  decree  was  ordered  or 
intended  to  be  entered,  and  was  omitted  only  by  inadvertence ;  but 
a  decree  which  was  not  actually  meant  to  be  made  in  a  final  form 
cannot  be  entered  in  that  shape  nunc  pro  tunc,  in  order  to  give 
validity  to  an  act  done  by  a  judicial  officer,  under  a  supposition 
that  the  decree  was  final  instead  of  interlocutory.* 

In  one  case  an  order  was  made  that,  on  the  motion  of  plaintiffs 
and  by  consent  of  parties,  the  case  came  on  to  be  heard  upon  the 
bill  and  exhibits,  and  answer  and  exhibits,  on  consideration  whereof 
the  court  takes  time  to  consider,  and  in  fact  a  number  of  deeds 
and  records  had  been  placed  by  the  clerk  among  the  papers  by 
direction  of  plaintiff's  counsel,  but  had  not  been  endorsed  as  filed, 
and  which  were  intended  to  rebut  the  defence  set  up  in  the  answer. 
Before  the  case  was  decided,  the  plaintiff's  counsel,  discovering 
the  error  in  the  order,  moved  the  court  to  set  it  aside,  that  the 
cause  might  be  brought  on  on  replication  to  the  answer  and  on  the 
evidence  ;  and  it  was  held  that  the  entry  was  not  an  order,  but  a 

»  But  see  Post,  §  246. 

'Story's  Eq.  PI.,  §427. 

» Post,  I  246. 

*  Gray  v.  Brignardello,  1  Wal.  627.     See  also  Post,  J  255. 
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mere  statement,  and  should  be  set  aside,  and  the  cause  heard  upon 
the  pleadings,  as  they  were  intended  to  be,  and  on  all  the  evidence.' 

Persons  Affected  by  a  Decree. 

§  243.  The  statute  ^  provides,  that  if  a  suit  in  equity  be  set  for 
hearing  as  to  any  defendant,  it  should  be  heard  as  to  him,  unless 
his  interests  be  so  connected  with  those  of  other  defendants  in  the 
suit  that  it  would  be  improper  to  decide  upon  their  interests  sep- 
arately ;  and  although  there  be  such  connection,  a  defendant,  as  to 
whom  the  cause  has  been  set  for  hearing,  may  have  an  order  upon 
the  plaintiff  to  use  due  diligence  to  mature  the  cause  for  hearing 
as  to  the  other  defendants,  and  unless  it  be  so  matured  within  such 
time  as  the  court  may  deem  reasonable,  shall  be  entitled  to  a  hear- 
ing or  dismission  of  it  as  to  him. 

In  a  court  of  chancery  a  decree  may  be  rendered  in  favor  of 
either  party  to  the  suit,  whether  he  is  plaintiff  or  defendant,  for 
by  applying  to  a  court  of  equity  for  relief,  the  plaintiff,  according 
to  the  law  of  that  forum,  consents  to  subject  himself  to  a  decree 
for  any  balance  found  against  him.  Hence,  in  equity,  the  plaintiff 
is  not  at  liberty  to  discontinue  his  suit  without  the  defendant's 
consent,  any  more  than  he  can  at  law  under  the  statute  of  set-offs 
after  an  account  is  filed.' 

But  no  decree  can  be  rendered  in  favor*  of,  or  against,  a  person 
who  is  not  a  party  to  the  suit,'^  unless  he  is  represented  in  such 
manner  as  that  his  interests  may  be  properly  passed  upon ;  ^  and, 
except  further,  that  a  decree  in  rem  may  be  rendered  against  the 
estate  of  a  non-resident  person  in  a  suit  in  admiralty,^  and  in  cer- 
tain cases  against,  or  in  favor  of,  unknown  persons.* 

^  Harrison' s  Ex'  ors  et  cds  v.  Price' s  Ex'  ors  et  als,  25  Grat.  553. 
'iCode,  §  3292;  Code  W.  Va.,  Ch.  125,  ?  51. 
=  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1199. 
*  Bailey's  Adm'x  v.  Eobinson,  1  Grat.  4. 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1199;  Moseley  v.  Cocke,  7  Leigh,  224. 
^AnU,  Vol.  1,  pp.  47,  48,  49,  60,  62,  69;  Story's  Eq.  PI.,  §  81  to  |  91,  ?  94 
to  §  126. 
'  Ante,  Vol.  1,  ?  37.  » Id.;  Daniel's  Cky.  Pr.,  Vol.  1,  pp.  150-250. 
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To  be  bound  by  a  decree,  however,  process  need  not  be  served, 
but  the  person  may  appear  at  the  hearing,  and  this  will  dispense 
with  the  necessity  for  process ;  but  where  a  person,  not  a  party  to 
the  suit,  but  who  was  interested  in  the  question,  appeared  by  coun- 
sel, and  submitted  to  be  bound  by  the  decision,  it  was  held  that  he 
could  not  be  heard  without  the  consent  of  the  other  defendants.' 
If  one  has  been  made  a  party,  but  has  not  been  served  with  pro- 
cess, the  court  will  always  upon  his  appearing  ^  permit  him  to  be 
entered  as  such,  and  to  have  all  the  benefits,  and  to  be  bound  by 
all  the  requirements  of  the  decree,'  and  as  we  have  before  seen, 
where  necessaj-y,  persons  have  not  been  made  parties,  the  courts 
will  not  permit  the  proceedings  to  go  on  until  they  are  brought  in. 

A  decree  in  equity  has  all  the  force  and  binding  effect  of  a  judg- 
ment at  law,^  and  under  the  statute  ^  a  decree  for  land  or  specific 
personal  property,  and  a  decree  or  order  requiring  the  payment  of 
money,  has  the  effect  of  a  judgment  for  such  land,  property  or 
money,  and  is  embraced  by  the  word  "judgment,"  where  used  in 
the  statute. 

Like  a  judgment,  it  cannot  be  collaterally  assailed,  but  is  con- 
clusive of  the  rights  and  liabilities  of  the  parties  until  reversed 
by  the  appellate  court  or  impeached  for  fraud  in  obtaining  it,  or 
set  aside  on  bill  of  review ;  ^  nor  is  the  conclusiveness  of  a  decree 
affected  by  any  difference  between  its  having  been  obtained  by 
consent,  or  by  a  decision  of  the  court  on  the  legal  principles  in- 
volved.' 

Persons  who  are  parties,  who  are  representatives  of  parties,  or 

1  Daniel's  Chy.  Pr.,  Vol.  1,  p.  539. 

^Id.,  Vol.  2,  p.  997,  note. 

3  Ante,  Vol.  1,  p.  211. 

*  Story's  Eq.  PI.,  ?  790;  Hutcherson  v.  Grubbs,  80  Va.  251. 

5  Code,  i  3557;  Code  W.  Va.,  Ch.  139,  §  1. 

"Allan  V.  Hoffman,  83  Va.  129;  Seamster  v.  Blackstock,  83  Va.  232.  But  this 
is  not  true  if  tbe  court  had  no  jurisdiction  to  render  the  decree.  Anthony  v.  Kasey, 
83  Va.  338.  See  also  Eogers  v.  Eogers,  37  W.  Va.  407;  Foster  v.  Manchester,  89 
Va.  92,  and  Barton's  Law  Practice,  Vol.  1,  p.  535,  et  seq.,  and  notes. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  986,  notes. 
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who  are  privies  to  a  decree,  are  bound  by  it.'  We  have  already 
considered  who  are  representative  parties ;  ^  the  question  of  who 
may  be  regarded  as  privies  is  also  a  matter  of  interest  and  import- 
ance. Tjhe  general  rule  may  be  said  to  be,  that  those  are  deemed 
parties  whose  names  appear  in  the  record ;  those  are  privies  who 
take  from  parties  by  contract,  by  devise,  or  by  operation  of  law. 
Sureties  and  joint  contractors  are  not  considered  as  claiming  under 
their  principal,  nor  under  each  other,'  and  this,  to  such  an  extent, 
that  sureties  upon  a  sheriff's  bond  are  not  held  bound  by  a  judg- 
ment rendered  against  him  in  a  case  to  which  they  were  not  parties. 
But  upon  a  motion  against  a  sheriff  to  recover  money  collected  by 
his  deputy,  and  not  accounted  for,  and  judgment  rendered  by  con- 
fession, the  record  of  such  judgment  is  proper  testimony  in  a 
proceeding  by  the  sheriff  against  the  sureties  of  his  deputy,  if  it 
be  shown  that  the  deputy  assented  in  court  to  the  confession, 
although  the  liability  of  the  deputy  may  still  be  disproved  by  his 
sureties.''  This  case  proceeds  upon  the  idea  of  an  admission  in 
open  court  by  the  party  against  whom  the  claim  is,  and  does  not 
affect  the  rule  of  the  competency  of  evidence  against  persons  not 
parties  or  privies.  If  there  be  an  action  on  an  indemnifying  bond 
by  a  sheriff,  he  may  introduce  in  evidence  a  judgment  against  him 
for  having  sold  property  under  an  execution,  and  the  parties  to  the 
indemnifying  bond  are  so  far  bound  by  that  judgment  that  they 
cannot  contradict  the  verdict  against  the  officer  by  showing  what 
was  the  real  value  of  the  property  sold.' 

In  an  action  against  the  surety,  in  an  appeal  or  supersedeas  bond, 
no  objection  can  be  taken  for  the  want  of  technical  form  in  the 
original  decree  of  affirmance — any  error  therein,  clerical  or  other- 
wise, can  only  be  corrected  by  the  appellate  court,  and  until  so 

'  Daniel' s  Chy.  Pr. ,  Vol.  2,  p.  986,  and  caseB  cited. 
^  Ante,  Vol.  1,  §  69. 

'  Munford,  &c.  v.  Overseers  of  Poor,  2  Kand.  313. 
*  Jacobs  V.  Hill  et  als,  2  Leigh,  393. 

5  Crawford  v.  Jarrett's  Adm'r,  2  Leigh,  639;   Kobinson's  Pr.,  Vol.  6,  Ch.  2, 
pp.  142-147. 
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corrected,  the  court,  in  which  the  suit  is  brought  on  the  bond, 
must  consider  the  proceedings  as  r^ular  and  obligatory  upon  the 
parties.' 

These  are  apparent  exceptions  to  the  rule,  and  arise  from  the 
very  natnre  of  the  proceedings ;  th^  are  more  upon  the  principle 
of  estoppel  in  cases  in  which  it  is  essential  that  the  proceedings 
should  be  final  and  conclusive,  and  yet,  from  the  very  condition 
of  their  undertakings,  the  parties  to  be  bound  thereby  cannot  be 
made  parties  in  form,  their  contract  in  substance  being,  that  they 
shall  be  bound  by  such  proceedings,  without  being  in  name  upon 
the  record ;  for  courts  will  look  beyond  the  nominal  party,  and 
treat  as  the  real  party  him  whose  interests  are  involved  in  the 
issue,  and  who  conducts  and  controls  the  action  or  defence,  and 
will  hold  him  concluded  by  any  judgment  which  may  be  rendered.^ 

In  equity  no  decree  can  be  rendered  affecting  the  rights  of  a 
cestui  que  trust  unless  he  is  a  party  to  the  suit,  and  as  a  general 
rule  he  is  not  bound  by  a  decree  rendered  against  his  trustee  in  a 
suit  to  which  he  is  not  a  parly,'  but  there  are  certain  exceptions 
which  we  have  already  considered.^  Where  one  was  executor 
under  a  will,  and  also  guardian  of  the  l^atee,  and  had  a  suit 
brought  by  his  ward,  by  her  next  friend,  against  him  as  executor 
and  guardian,  for  the  settlement  of  his  accounts,  and  in  it  had  a 
report  confirmed  that  settled  his  executorial  accounts  up  to  a  certain 
date,  and  then  transferred  the  balance  due  from  him  as  executor, 
to  himself  as  guardian,  it  was  held  that  the  ward  having  no  agency 
in  bringing  or  conducting  the  suit,  and  the  sureties  of  the  guardian 
not  being  parties  to  it,  neither  the  ward  nor  the  sureties  were 
bound  by  it* 

A  testator,  by  his  will,  directed  that  after  the  payment  of  his 
debts,  his  whole  estate  should  be  divided  among  his  children. 

'  Miller  v.  McLner,  Gilm.  338. 

'Eobinson's  Pr.,  VoL  7,  Ch.  2,  p.  152. 

'  CoUins  V.  Lofihis  &  Co.,  10  Leigh,  5;  Comm'lth  v.  Bicks  el  alt,  1  Giat.  425. 

*  Ante,  VoL  1,  p.  233.     See  also  Fanlkner  adUii.  Davia  el  ah,  18  Grat  248. 

'  Smith  etahv.  Qte^fsrj,  26  Grat.  248. 
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Tlie  personal  ^tate  being  exhausted,  a  creditor  filed  a  bill  against 
the  executor  alone,  to  sabject  the  land  to  the  payment  of  his  debts, 
and  a  decree  iras  made  for  tire  sale  of  die  land,  ivhich  was  sold, 
and  tiie  sale  confirmed;  and  it  was  held  that  the  devisees  were 
not  boond  by  the  decree,  and  the  sale  did  not  po^  the  legal  title, 
althoag^  as  the  land  was  bonnd  for  the  ddbfs,  and  the  purchaser 
bought  in  good  &idi,  npon  a  disaffiimance  of  the  sale  he  was  held 
to  be  sabstitoted  to  the  ri^t  of  die  creditors  to  charge  the  land 
with  the  amount  of  Hie  debts  paid  bv  him.' 

A  decree  of  the  court  of  appeals  does  not,  ordinarily,  conclude 
or  in  any  manner  affect  the  ri^ts  of  parties  not  before  the  court, 
and  is  only  conduave  betweei  the  parties  as  to  matters  involved ;  * 
but  where  (he  interests  of  one  person  or  party  to  the  appeal  are 
identical  widi  diose  of  another  persbn  who  was  a  party  to  the  suit 
in  the  court  below,  but  not  to  the  appeal,  the  decision  of  tlie  rights 
of  the  first-named  party  is  held  to  bind  and  determine  Aose  of 
thfe  other.' 

Decrees  bdtceen  Go-D^endants. 

I  244.  The  general  mle  governing  decrees  between  co-defend- 
ants is,  tbat  they  can  be  rendered  only  when  the  equities  between 
the  defendants  arise  out  of  the  pleadings  and  the  proo&  between 
the  plaintiff  and  die  defendants,^  and,  substatttiatty,  the  decree  is 
in  fevor  of  the  plaintiff;  as,  for  instance,  when  a  surety  files  a  biU 
against  the  creditor  and  the  principal  debtor  to  compel  the  creditor 
to  make  his  debt  out  of  certain  property  of  the  principal,  subject 

"Hndginse.  Hodgm^  Es'or  etalg,6  Giat.  320. 

'  In  the  matta  (£  Howard,  9  WaL  175. 

'Arnle,  ToL  1,  p.  167.  T^irtfiit  to  which  a  purchase,  pendente  lite,  is  boond  b^  a 
deczee^  see  Peal,  g  323,  and  Keir  HaUt.  Watts,  6  ^Hieat.  B.  530. 

*  WfRthingtm  «l  Stanntoo  ei  o^  16  W.  Ya.  208;  HoSnan  c  Byan,  21  W.  Va. 
416;  TaTomeT  t  Batrof,  21 W.  Va.  fr57,  585;  Batdine  b.  C3anjtheis,  33  W.  Va. 
694;  Yates  e.  Stewarfs  AArfr,  39  W.  Va.  124.  But  see  the  statute  of  Wst  Vir- 
^nia,  Cbde,  Cii.  125,  2  35,  and  Go? n.  Vws,  42  W.  Va.  460;  dam  r.  Oa^  21 
Giat.  35;  Steed  r.  Baker,  13  Giat.  380;  Yertiy  c.  Gogsb^,  9  Lo^  387. 
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to  a  prior  specific  lien,  a  decree  may  be  made  accordingly,  as  be- 
tween the  two  defendants.^ 

The  disposition  of  the  courts  is  against  the  extension  of  this 
rule/  but  to  the  extent  that  it  has  been  established  it  is  binding 
and  obligatory  upon  them,  for,  said  Lord  Eldon,'  "  When  a  case 
is  made  out  between  defendants  by  evidence  arising  from  pleadings 
and  proofs  between  plaintiff  and  defendants,  a  court  of  equity  is 
entitled  to  make  a  decree  between  the  defendants — further,  my 
Lords,  a  court  of  equity  is  bound  so  to  do.  The  defendant  charge- 
able has  a  right  to  insist  that  he  shall  not  be  made  a  defendant,  in 
another  suit,  for  the  same  matter  that  may  then  be  decided  between 
him  and  his  co-defendant.  And  the  co-defendant  may  insist  that 
he  shall  not  be  obliged  to  institute  another  suit  for  a  matter  which 
may  be  then  adjusted  between  the  defendants.  And  if  a  court  of 
equity  refuse  to  decree,  it  would  be  good  cause  for  appeal  by  either 
defendant."  * 

Nevertheless,  a  decree  between  co-defendants  will  only  be  made 
upon  a  clear  case  within  the  settled  principles,  and  so  strictly  is 
the  rule  applied  that  even  in  a  case  where  the  suit  is  caused  by  the 
default  of  one  of  the  defendants  there  cannot  be  a  decree  for  costs 
in  favor  of  one  of  them  against  the  other,  for,  say  the  authorities, 
"  that  would,  in  effect,  be  a  decree  between  co-defendants."  * 

It  has  further  been  held  that  the  only  method  of  compelling  the 
delinquent  defendant  to  pay  the  costs  of  the  other  defendant  in 
such  a  case,  is  to  order  the  plaintiff  to  pay  them,  and  then  to  per- 
mit him  to  receive  them  again  from  the  defendant  whose  delin- 
quency has  given  rise  to  the  litigation.    An  exception  is,  however, 

1  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1202,  and  cases  cited;  Ould  &  Carrington 
V.  Myers,  23  Grat.  383. 

■'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1370;  Glenn  v.  Qark,  21  Grat.  35;  Ould  &  Car- 
rington V.  Myers  et  als,  23  Grat.  404. 

'  Chamley  v.  Lord  Dunsany,  2  Sch.  &  Lef.  718. 

*  Cited  in  Motte  v.  Schult,  1  Hill's  Chy.  146;  26  Am.  Dec.  194.  See  also  Blair 
T,.  Thompson,  11  Grat.  446;  Strother's  Adm'r,  &c.  v.  Strother' s  Adm' r,  &c.,  Va. 
Law  Journal,  1879,  p.  631;  Burden,  Trustee,  v.  Quarrier  etal,  16  W.  Va.  108. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1407.     But  see  Post,  §  259. 
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said  to  exist  in  interpleader  suits,  where  costs  may  be  ordered  to 
be  paid  by  one  defendant  to  another.^ 

When  the  equities  between  the  defendants  do  not  arise  out  of 
the  pleadings  and  proofs  between  the  plaintiif  and  defendants,  there 
can  be  no  decree  between  the  co-defendants,^  nor  can  there  be  such 
a  decree  in  a  case  wherein  there  is  no  decree  in  favor  of  the 
plaintiff ; '  but  although  there  is  no  such  decree,  when  a  case  goes 
to  the  court  of  appeals,  yet,  upon  its  being  affirmed,  there  may 
be  a  decree  between  the  co-defendants  when  the  case  comes  back 
to  the  lower  court,  if  it  is  a  proper  case  for  such  a  decree.'' 

Where  judgment  creditors  sought  to  subject  the  land  of  the 
debtor,  which  had  been  conveyed  in  trust  to  secure  a  debt,  and  in 
their  bill  charged  that  the  deed  was  intended  by  the  grantor  to 
defraud  his  creditors,  and  the  trustee  and  creditor  secured  in  the 
deed  were  cognizant  of  the  fraudulent  intent  at  the  time,  it  was  held 
that  it  was  a  proper  case  for  a  decree  between  defendants,  and  the 
debt  of  the  trust  creditor  having  been  established,  for  a  decree  in  his 
favor  for  his  debt.' 

In  a  bill  by  a  creditor  against  an  administrator  and  his  sureties, 
charging  a  devastavit  by  the  administrator,  and  the  liability  of  his 
sureties  for  it,  although  some  of  the  sureties  insisted  in  their  answer 
that  under  the  circumstances  one  of  them  was  liable  to  the  others 
if  they  were  liable  to  the  plaintiff,  although  there  was  a  decree  for 
the  plaintiff,  and  although  it  appeared  from  the  proofs  that  the 
devastavit  was  occasioned  by  the  payment  of  a  debt  of  inferior 
dignity  to  the  surety  sought  to  be  charged,  yet  it  was  held  not 
to  be  a  proper  case  for  a  decree  between  the  co-defendants.' 

The  following  instances  further  serve  to  illustrate  the  rule.  In 
a  case  in  which  an  assignee  of  a  bond  had  recovered  a  judgment 

1  Daniel's  Chy.  Pr.,  Vol.  2.  p.  1407,  and  notes. 

'  Glenn  v.  Clark  et  als,  21  Grat.  35;  Beery  ei  als  v.  Trick  ei  ok,  22  Grat.  614. 

'  Quid  &  Carrington  v.  Myers  et  als,  23  Grat.  383. 

*  Alley  et  als  v.  Kogers,  19  Grat.  366. 

'  Barger  v.  Buokland  et  als,  28  Grat.  850-866. 

'  Allen  and  Ervine  v.  Morgan's  Adm'r  et  at,  8  Grat.  60. 
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at  law,  and  the  judgment  was  injoined  upon  the  ground  that  there 
had  been  payments,  it  was  held  that  if  it  appeared  that  the  pay- 
ments were  made  to  the  assignor  after  notice  of  the  assign- 
ment, the  court  would  dissolve  the  injunction,  but  it  would  not 
stop  there.  It  would  also  decree  that  the  assignor  pay  to  the  obligor 
the  sums  received  by  him  after  notice  of  the  assignment,  so  soon 
as  the  obligor  shall  have  paid  the  amount  of  the  judgment  at  law.* 

In  a  suit  ^  by  a  principal  against  his  agent  and  a  purchaser  to 
set  aside  a  sale,  it  appeared  that  the  sale  was  made  contrary  to  the 
instructions  of  the  principal,  and  that  the  proceeds  were  applied 
by  the  agent  to  pay  his  OAvn  debt.  The  chancellor  set  aside  the 
sale,  and  the  purchaser  appealed.  The  court  of  appeals  decided 
that  though  the  decree  of  the  chancellor  was  right  so  far  as  it  went, 
it  was  erroneous  in  not  proceeding  to  order  that  the  agent  should 
pay  to  the  purchaser  what  the  former  received  from  the  latter,  with 
interest  from  the  time  of  the  receipt  thereof,  and  all  the  costs  ex- 
pended by  the  purchaser  in  defending  the  suit.  To  that  end  proper 
accounts  were  ordered  ;  and  in  taking  such  accounts  the  agent  was 
directed  to  be  also  charged  with  all  costs  and  loss  incurred  by  the 
purchaser  in  the  prosecution  of  the  appeal ;  and  it  was  directed 
that  the  costs  of  the  fai-ther  prosecution  of  the  suit,  which  would 
otherwise  be  chargeable  to  the  appellee,  should  be  borne  in  the 
first  instance  by  the  appellant. 

The.  case  of  Templeman  v.  Fauntleroy,  3  Rand.  434,  was  a  pro- 
ceeding by  foreign  attachment  to  recover  a  claim  equitable  in  its 
nature.  In  this  proceeding  a  debt  was  ascertained  to  be  due  from 
the  home  defendant  to  the  absent  defendant ;  the  plaintiif  took  a 
decree  for  the  amount  of  his  equitable  demand  against  the  absent 
defendant,  but  waived  any  against  the  home  defendant ;  and  then 
a  decree  was  pronounced  in  favor  of  the  absent  defendant  against 
the  home  defendant  for  the  whole  debt  due  the  former  from  the 
latter.     This  case  upon  appeal  was  affirmed. 

'  Eoberts  v.  Jordan,  3  Munf.  488.     See  also  Eufihers  v.  Barrett,  6  Munf.  207. 
'  Morris  et  als  v.  Terrell,  2  Rand.  6. 
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In  Kinney's  Ex'ors,  &c.  v.  Harvey,  &c.,  2  Leigh,  70,  a  bill  was 
filed  by  creditors  of  a  testator  against  his  executor  and  devisees, 
praying  an  account  of  the  personalty,  and  if  it  was  insufficient, 
that  the  debts  might  be  charged  on  the  realty.  Upon  taking  the 
account  the  executor  appeared  to  be  a  creditor  to  a  large  amount, 
in  consequence  of  his  having  satisfied  claims  against  the  estate  ex- 
ceeding the  personal  assets.  He  was  permitted  to  stand  in  the 
place  of  the  creditors,  whose  claims  he  had  discharged,  and  to  par- 
ticipate in  the  distribution  of  the  equitable  assets. 

In  all  of  the  foregoing  cases,  with  a  single  exception,  the  plaintiif 
was  entitled  to  a  decree  against  some  of  the  defendants ;  and  in 
the  case  excepted,  the  plaintiff  who  failed  was  complainant  in  a 
bill  of  injunction.  In  connection  with  these  and  later  cases,  it  has 
been  said  that  the  practice  of  decreeing  between  co-defendants 
should  not  be  extended  further  than  it  has  already  gone.  The 
reason  is  obvious.  A  defendant  who  answers  the  plaintiffs  bill 
does  not  always  go  on  to  state  his  own  case,  as  it  relates  to  the 
difference  between  him  and  his  co-defendant.  There  is  no  issue 
made  up,  nor  any  provision  for  taking  their  testimony  in  reference 
to  the  peculiar  matters  in  diiference  between  them.  And  hence 
in  many  cases  the  contest  between  them  cannot  come  fairly  before 
the  court.* 

Joint  and  Several  Decrees. 

§  245.  The  flexibility  of  the  remedy  in  chancery  enables  the 
court  to  so  shape  its  decree  as  to  do  exact  justice  between  all  the 
parties,  and  hence,  where  there  are  several  defendants,  and  some, 
or  one  of  them  only,  is  found  liable  to  the  plaintiff's  cause  of  suit, 
the  bill  will  be  dismissed  as  to  the  others ;  or  if,  when  all  the  de- 
fendants are  alike  bound  for  the  whole  debt  to  the  plaintiff,  but 
some  of  them  stand  only  as  sureties  for  the  others,  then  the  court 
may,  by  a  decree  over,  provide  for  the  relief  of  the  sureties  against 

'  Hubbard  v.  Goodwin,  3  Leigh,  522.     See  alao  Taliaferro  v.  Minor,  2  Call.  190; 
Toole  V.  Stephen,  4  Leigh,  581. 
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the  principal,  in  case  they  should  satisfy  the  claim ;  or  it  may  di- 
rect a  contribution,  in  case  any  one  surety  should  pay  more  than 
his  just  proportion ;  but  a  final  decree  on  the  merits  cannot  be 
made  separately  against  one  of  several  defendants  upon  a  joint 
charge  against  all  when  the  case  is  still  pending  as  to  the  others.^ 

A  decree  for  money  should  be  in  favor  of  each  person  of  the 
plaintiffs  who  is  entitled  to  the  same,  and  for  his  specified  amount ; 
and  hence  it  was  held  to  be  error  to  make  a  joint  decree  in  favor 
of  several  persons  who  had  been  wards  of  the  defendant's  tes- 
tator.^ The  consent  of  parties  to  such  a  decree,  where  one  of  the 
parties  was  an  infant,  and  the  consent  was  given  by  her  next  friend, 
was  held  not  to  cure  the  defect. 

While  the  fixed  rule  is  that  where  a  joint  liability  has  been  as- 
serted before  a  court  of  chancery,  the  decree  should  be  against  all 
the  defendants  who  do  not  establish  some  personal  discharge,'  or 
else  it  should  be  against  none  of  them,  yet  it  was  held  to  be  error 
for  a  court  of  chancery  in  Virginia  to  render  a  joint  decree  against 
certain  heirs,  or  legatees  whose  liabilities  were  to  be  determined 
by  the  laws  of  Louisiana,  and  were  by  that  law  several.^ 

Decrees  luliere  there  are  Infants. 

§  246.  We  have  already  seen "  that,  except  in  cases  of  sales  of 
infants'  inheritance,^  where  the  value  exceeds  three  hundred  dol- 
lars,' infant  defendants  are  as  much  bound  by  decrees  as  adults,' 
and  where  the  infant  has  of  right  a  day,  it  is  not  necessary  to  give 

1  Frow  V.  De  La  Vega,  15  Wall.  552. 

''  Armstrong's  Heirs  d.  Walkup  el  als,  9  Grat.  372. 

'  Mandeville  et  als  v.  Eiggs,  2  Pet.  482. 

*  De  Ende,,  &c.  v.  WUkinson's  Adm'r,  2  P.  &  H.  663. 

»  Ante,  Vol.  1,  p.  138. 

1^  Jackson's  Adm'r  v.  Turner,  5  Leigh,  117;  Tennent's  Heirs  v.  Patton,  6 
Leigh,  196. 

'  Parker  et  als  v.  McCoy  et  als,  10  Grat.  594.  See  Hanna  v.  Spotts,  5  B.  Mon- 
roe, 362;  43  Am.  Dec.  132;  note,  138. 

'Daniel's  Chy.  Pr.,  Vol.  1,  p.  164;  Harrison  v.  Walton's  Ex' or,  95  Va.  721. 
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it  in  the  decree,  for  by  the  statute  ^  it  is  provided  that  in  any  case 
in  which  such  provision  would  have  been  proper,  the  infant  may, 
within  six  months  after  attaining  the  age  of  twenty-one  years, 
show  such  cause  in  like  manner  as  if  the  decree  or  order  contained 
such  provision.  The  right  of  an  infant,  where  it  exists,  to  show 
cause  against  a  decree  after  he  arrives  at  full  age,  is  limited  to  cause 
existing  at  the  time  of  the  rendition  of  the  decree,  and  does  not 
include  such  as  arises  afterwards ;  the  matter  for  investigation  in 
any  cause  being,  why  the  decree,  at  the  time  it  was  rendered,  was 
not  a  legal  and  binding  decree.^ 

The  mere  fact  of  the  existence  of  irregularities  will  not  justify 
the  court  in  setting  aside  a  decree  on  the  petition  of  one  who,  since 
it  was  rendered,  has  arrived  at  full  age,  for  if  what  was  decreed 
was  at  the  time  obviously  for  the  infant's  benefit,'  and  if  it  ap- 
pears that  a  sale  of  his  lands  was  necessary  under  the  facts  exist- 
ing at  the  time,  and  was  fairly  made,  and  for  a  full  price,  it  will 
not  be  set  aside  on  account  of  irregularities  ^  in  the  proceedings.* 
Hence,  where  the  bill  was  not  sworn  to,  and  it  did  not  appear  that 
the  depositions  had  been  taken  in  the  presence  of  the  guardian  ad 
litem,  or  upon  interrogatories  agreed  upon  by  him,  the  cause  was 
remanded  to  permit 'evidence  to  be  introduced  to  show  if  the  depo- 
sition had  really  been  so  taken,  and  also  the  propriety  of  the  sale 
at  the  time." 

Where  a  person  was  an  infant  when  an  action  was  instituted, 
but  did  not  set  up  her  infancy  to  defeat  the  action,  as  it  might 

1  CJode,  i  3424;  CodeW.  Va.,  Ch.  132,  |  7;  Zirklet).  McCue  et  ah,  26  Grat.  521. 
An  infant  may  assert  his  rights  in  a  suit  by  his  next  frienS  whenever  he  sees  fit  to 
do  so,  although  section  3424  of  the  Code  allows  him  sis  months  after  becoming  of 
age  to  show  cause  against  a  decree  or  order  in  certain  cases.  Harrison  v.  Walton' s 
Ex' or,  95  Va.  721. 

2  Walker's  Ex' or  et  als  v.  Page  el  als,  21  Grat.  G43. 
'  Brown  v.  Armistead,  6  Eand.  594. 

*  What  are  iiTegularities  in  such  proceedings,  see  Ante,  Vol.  1,  p.  590. 
^Hughes  and  Wife  v.  Johnson,  12  Grat.  479;  Goddin  v.  Vaughan's  Ex'x,  14 
Grat.  102. 
^Ante,  Vol.  1,  p.  590. 
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have  been  reasonably  inferred  from  the  evidence  that  she  was  of 
full  age  when  the  cause  was  heard  upon  a  demurrer  to  evidence, 
and  she  appeared  and  defended  herself  by  counsel,  she  was  held 
bound  by  the  judgment.' 

An  infant  plaintiff  or  defendant  ^  is,  of  course,  bound  by  a  de- 
cree just  as  an  adult  would  be,'  although  as  in  any  other  cause,  if 
a  fraudulent  advantage  has  been  taken  of  him  in  instituting  a  suit 
not  for  his  benefit,  the  party  thus  fraudulently  proceeding  will  not 
be  allowed  to  bind  the  infant. 

When  a  decree  rendered  against  an  infant  is  sought  to  be  im- 
peached by  him  when  he  arrives  at  full  age,  on  the  ground  of 
fraud  or  collusion,  he  is  not  bound  to  proceed  by  way  of  rehearing, 
but  he  may  impeach  the  former  decree  by  an  original  bill,  in  which 
it  will  be  enough  for  him  to  say  that  the  decree  was  obtained  by 
fraud  or  collusion  ;  and  he  may  in  like  manner  impeach  the  decree 
by  original  bill,  even  though  his  ground  of  complaint  against  it  is 
confined  to  error.  In  such  cases  it  is  not  necessary  for  the  infant 
to  wait  until  he  comes  of  age  before  he  seeks  redress,  but  applica- 
tion for  that  purpose  may  be  made  at  any  time.* 

Decrees  against  Fiduciaries. 

§  247.  The  statute*  provides  that  a  decree  against  any  person 
as  the  personal  representative  of  a  decedent,  or  committee  of  a 
convict  or  an  insane  person  for  a  debt  due  from  such  decedent, 
convict,  or  insane  person,  may  without  taking  an  account  of  the 
transactions  of  such  representative  or  committee  be  entered  to  be 
paid  out  of  the  personal  estate  of  such  decedent,  convict  or  insane 

'  Staton  r.  Pitman,  11  Grat.  99.  But  see  Valentine  v.  Cooley,  4  Meigs,  613-33; 
33  Am.  Dec.  166. 

*  Pennybacker  v.  Smtzer,  7o  Va.  688. 

'Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1202.  See  also  Quesenberry  elaXv.  Bar- 
bour, 31  Grat.  491. 

'Daniel's  Chy.  Pr.,  Vol.  1,  p.  173. 

^  Code,  ?  2677;  Code  W.  Va.,  Ch.  131,  ^  20.  As  to  payment  of  legacies,  see 
Code,  I  2706;  Code  W.  Va.,  Ch.  87,  ?  29;  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1200. 
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person  in,  or  which  shall  come  to,  the  hands  of  the  personal  rep- 
resentative or  committee  to  be  administered.  And  where  the  court 
enters  of  record,  that  if  he  had  faithfully  discharged  his  duty,  the 
suit  or  motion  would  not  have  been  brought  or  made,  the  judg- 
ment or  decree,  so  far  as  it  is  for  costs,  shall  be  entered  to  be  paid 
out  of  his  own  estate/  But  if  it  is  sought  to  obtain  a  personal 
decree  against  a  personal  representative  or  committee,  an  account 
must  be  ordered  and  made,^  unless  the  answer  of  the  personal  rep- 
resentative contains  an  unqualified  admission  of  assets ; '  but  where 
the  answer  of  an  administrator  de  bonis  non  stated  that  there  were 
no  assets  in  his  hands,  but  that  there  were  debts  due  the  estate 
which  he  did  not  know  when  he  could  collect,  and  as  to  the  col- 
lection of  which  he  was  not  in  default,  it  was  held  that  this  was 
not  such  an  admission  as  justified  a  decree  against  the  administrator, 
either  de  bonis  propriis  or  de  bonis  testatoris}  The  danger  of  ren- 
dering either  kind  of  decree  against  a  personal  representative  upon 
the  improper  construction  of  an  answer,  is  especially  suggested  by 
the  fact,  that  a  creditor  of  a  decedent  who  has  obtained  a  decree 
de  bonis  testatoris  against  an  executor  on  which  execution  has  is- 
sued, and  been  returned  nulla  bona,  may  maintain  an  action  against 
the  executor  and  his  sureties  on  the  executorial  bond,'  and  thus  he 
will  be  held  liable  for  the  debts  of  his  decedent  upon  a  supposed 
admission  of  assets  where  no  such  admission  is  made ; "  and  unless 
a  decree  that  should  be  de  bonis  testatoris  be  so  distinctly  worded, 
it  will  be  understood  to  be  a  personal  decree,  and  will  be  therefore 
erroneousJ 

"When  a  balance  is  reported  against  a  personal  representative, 

'Kelly's  Kev.  Stat.,  Vol.  2,  p.  905,  §  20;  Code  W.  Va.,  Ch.  131,  ?  20;  Code, 
?  2677. 

^Lincoln,  Adm'r,  v.  Stem  and  Wife,  23  Grat.  816;  Sharpe  t'.  Bockwood,  78 
Va.  24 

'  Templeman  v.  Fauntleroy,  3  Eand.  434. 

*  Kent's  Adm'r  v.  Cloyd's  Adm'r,  30  Grat.  555. 

*  Bush  V.  Beall,  1  Grat.  229. 

«  Kent's  Adm'r  v.  Cloyd's  Adm'r,  30  Grat.  555. 
'  Kite's  Ex' or  v.  Paul's  Heirs,  2  Munf.  154. 

12 
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the  decree  should  not  be  entered  against  the  goods  and  chattels  of 
the  decedent  in  the  hands  of  the  defendant,  but  personally  against 
the  defendant ;  and  if  the  decree  confine  the  recovery  to  the  goods 
of  the  intestate,  instead  of  making  it  the  proper  debt  of  the  ad- 
ministrator, it  may  for  this  error  be  reversed.' 

When  the  suit  is  against  two  executors  or  administrators,  the 
court  will  be  governed  by  the  amount  of  assets  in  the  hands  of 
each,  and  if  it  shall  appear  that  one  administrator  has  all  the  as- 
sets, the  decree  will  be  against  him  only,  and  not  against  his  co- 
administrator.' But  this  will,  of  course,  be  subject  to  the  rules 
that  prevail  in  determining  the  liability  of  persons  acting  jointly 
in  a  fiduciary  capacity. 

It  often  occurs,  however,  that  the  object  of  the  suit  is  merely 
to  ascertain  who  is  entitled  to  the  fund,  and  the  suit  is  not  unfre- 
quently  brought  by  the  fiduciary  himself  for  that  purpose  ;  in  such 
cases  there  should  not  be  a  decree  de  boni?  propriis  against  him, 
but  it  should  only  ascertain  to  whom  the  money  is  payable,  and 
direct  its  payment.  Should  the  fiduciary  fail  to  obey  the  order 
there  may  then  be  a  decree  de  bonis  propriis  against  him  and  his 
sureties.' 

In  a  suit  by  an  administrator  de.  bonis  nan  against  the  repre- 
sentative of  the  first  administrator  for  a  settlement  of  his  accounts, 
it  is  irregular  to  decree  payment  to  the  administrator  de  bonis  nan ; 
but  where  the  distributees  were  parties  to  a  suit,  in  which  such  a 
decree  was  made,  and  did  not  complain  of  it,  it  was  held  that  they 
could  not  complain  in  the  appellate  court.'  In  this  connection  we 
again  notice  what  has  already  been  commented  on,'  that  an  admin- 
istrator de  bonis  non  cannot  sue  the  former  administrator  or  his 

'  Sheppard's  Ex' or  c.  Starke  and  Wife,  3  Munf.  29. 

'  Templeman  v.  Fauntleroy,  .3  Rand.  434.  The  court  maj'  also  decree  between 
the  two  administrators.     Huffn.  Thrash,  75  Va.  .546. 

'  As  to  making  sureties  parties,  and  decreeing  against  them,  see  Ante,  Vol.  1, 
pp.  162,  209,  225,  229,  746. 

•Morris'  Adm'rv.  Morris'  Adm'r,  4  Grat.  29.'!. 

'  AnU,  Vol.  1,  p.  160,  note  2. 


§  248  DECREES   IN  REM  AND   IN  PERSONAM.  857 

representative  for  a  devistavit  or  for  delinquencies  in  office,'  and 
that  this  doctrine  applies  to  guardians,  but  not  to  a  curator.^ 

The  sureties  of  a  fiduciary  may  be  made  parties  to  the  suit  either 
before  or  after  the  account  is  settled,  but  if  brought  in  after,  or  if 
sued  to  enforce  the  decree  rendered  thereon  in  a  separate  suit,  the 
account  taken  ?.'hile  they  were  not  parties  is  not  conclusive  against 
them,  and  they  may  surcharge  it,  or  demand  a  new  one.'  Where 
the  decree  is  in  favor  of  legatees  or  distributees,  they  may  be  re- 
quired, as  a  condition  to  receiving  the  money,  to  execute  first  such 
refunding  bonds  as  the  statute  makes  provision  for. 

Decrees  in  Rem  and  in  Personam. 

§  248.  The  effect  of  a  decree  vi  rem,  as  imposing  no  personal 
obligation  or  liability,  has  been  before  discussed,*  and  we  have  ob- 
served that  it  has  only  this  effect,  although  in  form  it  may  declare 
that  one  party  is  indebted  to  another  in  a  certain  sum  of  money. 
Such  a  decree,  however,  cannot  be  impeached  in  collateral  pro- 
ceedings, so  that  if  property  is  sold  under  execution  issued  on  it, 
the  title  thereto  cannot  be  assailed  by  objection  to  the  form  or 
merits  of  the  decree ;  it  repels  the  statute  of  limitations,  except  so 
far  as  the  statute  may  apply  to  judgments  or  decrees,  and  it  is 
prima  facie  evidence  of  the  demand  it  establishes.' 

Decrees  in  Injunction  Gases. 

§  249.  The  decree  in  an  injunction  proceeding  may  be  to  dis- 
solve the  injunction  and  to  dismiss  the  bill,  or  else  to  dissolve  the 
injunction   merely,  if  at  the  time  a  dismissal  of  the  bill  is  not 

'  BeaJl  V.  New  Mexico,  16  Wall.  535. 

'Helsley  et  ok  v.  Craig's  Adm'r  ei  ds,  33  Grat.  716;  Code,  |  2534;  Code  M''. 
Va.,  Ch.  77,  ?  23. 

'  Hobson  V.  Yancey  et  aJs,  2  Grat.  73. 

'Ante,  Vol.  1,  pp.  151,  648. 

^Koote's  Ex'x  v.  Tompkins'  Trustees,  3  Grat.  Ill;  Ante,  Vol.  1,  p.  151;  O'Brien 
et  ah  i<.  Stephens  ei  ak,  11  Grat.  610;  Evans  et  ah  v.  Spurgin  et  als,  Id.  615. 
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proper ; '  or  the  injunction  may  be  perpetuated ;  or  there  may  be 
a  restraining  decree  " till  further  order ;"  '  or  it  may  be  dissolved 
in  part  and  perpetuated  in  part.' 

When  the  injunction  restrains  the  sale  of  property  under  a  deed 
of  trust,  whether  it  is  dissolved  or  perpetuated,  the  court  may  go 
on  to  enforce  the  sale  under  the  trust,''  and  while  the  decree  for 
sale  must  be  on  the  terms  fixed  by  the  deed  of  trust,'  yet  where  a 
deed  provided  that  the  terms  of  sale  should  be  for  cash,  and  the 
decree  of  the  lower  court  directed  a  sale  for  a  certain  portion  in 
cash  and  the  residue  in  one,  two  and  three  years,  it  was  held  on 
appeal  that  at  least  the  appellant,  who  was  the  debtor,  could  not 
complain  of  that.*  So  a  court  of  chancery  which  enjoins  an  action 
at  law,  when  the  subject  is  a  complicated  matter  of  account,  will 
refer  the  case  to  a  commissioner,  and  will  itself  give  the  proper 
relief;'  and  in  all  cases  in  which  a  trustee  is  a  party,  the  jurisdic- 
tion of  a  court  of  equity  is  undoubted.' 

Decrees  for  Sales. 

§  250.  The  subject  of  judicial  sales  is  considered  more  at  length 
in  another  part  of  this  volume ; '  it  is  only  designed  to  briefly  men- 
tion here  the  ordinary  requisites  to  a  decree  for  sale. 

We  have  before  observed '°  that  the  rule,  otherwise  existing, 
giving  a  day  to  object  in  cases  of  decrees  for  the  sale  of  the  lands 
of  infants,  has  been  dispensed  with  by  statute,  but  where  the 
statute  does  not  so  provide,  it  is  error  to  decree  a  sale  without 

'  Ante,  Vol.  1,  p.  497. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1671. 

'  Tapp  V.  Beverly,  1  Leigh,  80. 

•  Martin  v.  Hall  et  ak,  9  Grat.  8.  And  if  the  proceeds  of  the  trust  sale  are  in- 
sufficient to  pay  the  debt  the  court  may  go  on  and  give  a  personal  decree  for  the 
balance.     Beeoher,  &c.  v.  Bagby,  84  Va.  630. 

'  Hogan  t'.  Duke  ei  als,  20  Grat.  2.57. 

«  Michie  v.  Jeffries  et  als,  21  Grat.  346. 

'  Ante,  Vol.  1,  p.  59. 

« Huff't).  Thrash,  75  Va.  546. 

»  Post,  Ch.  7. 

'»  Ante,  Vol.  1,  p.  151,  648;  Vol.  2,  |  246. 
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giving  a  day  after  the  infant  arrives  at  age  on  which  he  may  show 
error.' 

When  the  cause  has  matured,  has  been  heard,  and  the  disputed 
questions,  if  any,  have  been  decided,  and  all  the  debts  and  their 
relative  priorities  have  been  ascertained,^  and  when  the  suit  is 
other  than  to  enforce  a  deed  of  trust  or  mortgage  which  provides 
for  a  sale,  if  it  appear  that  the  rents  and  profits  of  the  real  prop- 
erty, for  five  years,  will  not  pay  the  debts,'  then  a  decree  for  sale 
will  be  made.* 

The  property  must  be  sufficiently  described  in  the  decree,''  al- 
though it  has  been  held  that  where  land  was  specified  in  the  bill 
and  proceedings,  a  decree  for  the  sale  of  the  land  in  the  bill  and 
proceedings  mentioned,  or  so  much  as  may  satisfy  the  purposes  of 
the  decree,  was  sufficiently  certain.^ 

The  decree  must  also  give  to  the  debtor  a  day  to  redeem,''  but 
the  length  of  time  is  not  fixed  by  statute  or  rule  of  practice.  At 
one  time  six  months  was  the  usual  period,  but  even  then  a  decree 
was  sustained  that  only  allowed  thirty  days,^  and  it  cannot  be  said 
that  any  time  is  definitely  fixed  by  custom.  The  terms  of  sale, 
xmless  fixed   by  the  provisions  of  a  mortgage  or  deed  of  trust 

'Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1202;  Daniel's  Chjr.  Pr.,  Vol.  1,  p.  168. 

^  Horton  et  al  v.  Bond,  28  Grat.  815;  Kendrick  el  als  v.  "Whitney  et  als,  Id.  646; 
Smith  et  al  v.  Flint  et  als,  6  Grat.  40;  Post,  Ch.  7,  |  332. 

'  Horton  et  al  v.  Bond,  28  Grat.  815;  Tennent's  Heirs  v.  Fattens,  6  Leigh,  196; 
Manns  v.  Flinn,  10  Id.  93. 

*  If  the  proceeds  of  a  sale  are  not  sufficient  to  extinguish  the  entire  debt,  there 
may  be  a  personal  decree  against  the  mortgagor  even  though  the  mortgagee  him- 
self may  purchase  at  the  sale.     Minor's  Institutes,  Vol.  2,  p.  320,  and  cases  cited. 

'  As  to  whether  the  whole  land,  or  what  portion  thereof,  should  be  sold,  see  Post, 
Ch.  7;  Cropper  v.  Burtons  et  als,  5  Leigh,  426;  Pugh  el  al  v.  Eussell  et  als,  27  Grat. 
789;  Horton  et  als  v.  Bond,  28  Grat.  815;  Barger  ti.  Buckland  et  als,  Id.  850;  Long 
et  al  V.  Waller,  Ex' or,  et  als,  29  Grat.  347. 

«  Barger  v.  Buckland,  28  Grat.  850. 

'Kyles  V.  Tail's  Adm'r,  6  Grat.  44;  Post,  I  334;  Chicago  &  Vincennes  R.  R. 
Co.  V.  Fosdick,  106  U.  S.  R.  48.  Held  to  be  error  merely  to  confirm  a  report  of 
debts  made  by  a  master  commissioner,  and  that  the  decree  should  state  and  set  out 
the  debts,  their  order,  priority,  etc.     HuU  v.  HuU,  35  W.  Va.  155. 

'  Harkins  i>.  Forsyth  eiah,  11  Leigh,  294. 
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which  is  the  subject  of  the  suit,  must  be  determined  by  the  court, 
in  the  exercise  of  its  best  discretion,  for  the  best  interests  of  all 
the  parties.  Enough  is  generally  required  in  cash  to  make  the 
property  itself  suiEcient  security  for  the  deferred  payments,  or  else 
personal  security  is  required.  Either  the  deed  for  the  property  is 
withheld,  or  if  directed  to  be  made,  the  purchaser  is  required  to 
execute  at  the  same  time  a  deed  of  trust  to  secure  the  purchase 
money  bonds.  Not  unfrequently  the  purchaser  is  also  directed  to 
take  out  a  policy  of  insurance  on  the  property  for  the  benefit  of 
the  trustee  or  special  commissioner. 

Special  commissioners  are  appointed '  to  make  the  sale,  or  the 
trustee,  where  there  is  a  deed  of  trust,  is  directed  to  sell ;  but  fre- 
quently special  commissioners,  representing  the  interests  of  the 
different  parties,  are  united  with  the  trustee ;  and  sometimes  the 
sheriff  makes  the  sale. 

The  decree  should  further  provide  for  the  execution  of  a  bond 
by  the  special  commissioner,  and  sometimes  by  the  trustee,  before 
he  shall  receive  any  money,  the  penalty  of  the  bond  being  to  cover 
at  least  the  probable  amount  of  money  that  vail  come  into  his 
hands ;  and  it  is  to  be  executed  before  the  clerk  or  court,  whose 
duty  it  is  to  pass  qn  the  sufficiency  of  the  surety.^ 

The  decree  directs  the  person  who  is  appointed  to  make  the  sale 
to  report  his  action  to  the  court  for  its  affirmance  or  disapproval.^ 

When  Causes  are  Heard  Together. 

§  251.  The  right  to  consolidate  causes  in  chancery  has  some- 
times been  seriously  questioned,  if  not  altogether  forbidden,  both 
in  England  and  in  this  country,  one  of  the  English  judges  *  going 
so  far  as  to  say,  "  I  never  heard  of  an  order  in  the  course  of  my 
experience,  for  consolidating  causes  in  equity,  nor  can  I  conceive 

'  Eeynolds  v.  The  Bank  of  Virginia  et  als,  6  Grat.  174. 
»Code,  ?  3398;  Code  W.  Va.,  Ch.  132,  §  1. 

'  Ab  to  all  these  matters,  see  Post,  Ch.  7.    For  the  English  practice,  see  Daniel'i 
Chy.  Pr.,  Vol.  2,  p.  1264  to  1294. 
*  Chief  Baron  Kiohards  in  Forman  v.  Blake,  7  Price,  653. 
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upon  what  principle  it  can  be  done.  There  are  many  reasons  why 
it  should  not,  and,  if  it  be  the  practice,  it  is  extraordinary."  This 
language  is  quoted  by  Judge  Carr  in  the  cases  of  Claiborne  v.  Gross 
et  al,  and  Wimbish  v.  Gross,  7  Leigh,  339,  where  the  other  English 
cases  are  cited  and  discussed,  and  two  out  of  three  judges'  agreed 
in  condemning  and  forbidding  the  practice.  The  third  judge' 
thought  there  was  no  good  reason  why  those  who  might  have 
united  in  commencing  a  joint  suit  may  not  afterwards  unite  the 
several  suits,  and  consolidate  them  into  a  single  cause.  In  the 
case  of  Barger  ».  Buckland  et  als,  28  Grat.  868,  a  doubt  is  ex- 
pressed whether  causes  cannot  be  consolidated  without  the  consent 
of  the  parties,  and  the  court  distinguishing  that  case  from  that  of 
Stephenson  v.  Tavenners,  9  Grat.  398,  ^vherein  it  was  held,  "  that 
if  several  suits  are  pending  by  different  creditors,  the  court  will 
order  the  proceedings  in  all  the  suits  but  one  to  be  stayed,  and 
will  require  the  several  parties  to  come  in  under  the  decree  in  said 
suit,  so  that  only  one  account  of  the  estate  may  be  necessary," 
nevertheless  said  :  "  But  even  in  such  cases  as  are  now  under  con- 
sideration they  should  at  least  be  heard  together,  if  not  consoli- 
dated ; "  but  the  court  also  held,  that  although  the  causes  are 
heard  together,  each  plaintiff'  is  entitled  to  a  decree  for  his  separ- 
ate costs.^ 

The  question  seems  to  be  between  making  several  causss  one, 
and  hearing  several  causes  together,  as  if  they  were  one,  and  in 
Virginia  now  the  right  of  the  courts  to  hear  causes  together  may 
be  regarded  as  well  fixed  both  by  the  practice  of  the  circuit  courts 
and  the  approval  of  the  court  of  appeals.* 

When  causes  are  heard  together,  the  form  of  the  decree  is  to 

'  Judges  Carr  and  Brockenbrough. 

'  President  Tucker. 

"  Barger  i'.  Buckland  t'(  als,  28  Grat.  850.  But  if  more  than  one  suit  was  un- 
necessary, upon  their  consolidation  only  one  set  of  costs  should  be  taxed,  and  in 
any  case  only  one  set  of  costs  should  be  taxed  after  consolidation  ordered. 

*  Sands'  Suit  in  Equity,  p.  502.  Devries  &  Co.  v.  Johnston  &  Wolfe,  27  Grat. 
805;  Patterson  v.  Eakin,  87  Va.  57;  Mosby  i;.  Withers,  80  Va.  82;  Beach  v.  Wood- 
yard,  5  W.  Va.  231.     See  also  The  Cape  Sable  Company's  Case,  3  Bland,  625. 
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write  the  name  of  each  case  at  the  head  of  the  decree,  and  then  to 
recite  them  as  coming  on  to  be  heard  together. 

Decree  Directing  a  Conveyance. 

§  252.  It  is  often  proper  to  decree  the  execution  of  a  deed  or 
other  writing,  and  a  plaintiff  may  be  decreed  not  only  to  execute 
a  release  himself,  but  to  procure  a  third  person,  under  whom  he 
claims  to  join  therein,  without  making  such  person  a  party  to  the 
suit,  this  requirement  being  imposed  as  a  condition  to  granting 
him  the  relief  he  prays ;  ^  and  while  the  defendant  cannot  be  re- 
quired to  do  more  than  himself  to  abstain  from,  or  to  perform 
some  particular  act,^  yet  he  may  be  directed  to  execute  a  deed,  and 
in  the  event  of  his  failing  so  to  do,  a  special  commissioner  may  be 
appointed  by  the  decree,  who  may  convey  the  title  of  the  defen- 
dant with  general  warranty  by  him,  and  at  his  cost.^  The  statute 
of  Virginia*  provides  for  such  cases,  by  declaring  that  "  a  court  of 
equity,  in  a  suit  in  which  it  is  proper  to  decree  or  order  the  execu- 
tion of  any  deed  or  writing,  may  appoint  a  commissioner  to  exe- 
cute the  same,  and  the  execution  thereof  shall  be  as  valid  to  pass, 
release,  or  extinguish  the  right,  title  and  interest  of  the  party  on 
whose  behalf  it  is  lexecuted,  as  if  such  party  had  been  at  the  time 
capable  in  law  of  executing  the  same,  and  had  executed  it." 

Where  a  portion  of  the  land  lay  in  Virginia,  and  a  portion  in 
West  Virginia,  the  Virginia  court  held  that  it  might  decree  a  sale 
and  conveyance  of  the  whole  tract.'  In  the  case  of  Penn  v.  Lord 
Baltimore,  1  Ves.,  Sr.,  444,  in  which  specific  execution  was  de- 
creed of  articles  relating  to  the  boundaries  between  Pennsylvania 
and  Maryland,  it  was  objected  that  the  court  could  not  enforce  the 
execution  of  its  own  decree,  for  it  could  not  act  in  rem  ;  but  Lord 

'  Moore  v.  Campbell,  1  Munf.  604. 
'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1201. 
*  Ambrouse's  Heirs  u  Keller,  22  Grat.  778. 
♦Code,  I  3418;  Code  W.  Va.,  Ch.  132,  §  4. 
'  Barger  v.  Buckland  et  all,  28  Grat.  850. 


§  253  DECREE   OVER.  863 

Hardwicke  said  its  proper  jurisdiction  was  in  personam,  and  the 
decree  could  be  enforced  by  process  of  contempt  and  sequestration.' 

In  Barger  v.  Buckland,  28  Grat.  850,  it  appeared  that  a  deed  of 
trust  had  been  executed  ta  secure  a  debt,  on  a  tract  of  land  situ- 
ated in  two  counties,  both  then  in  Virginia,  but  one  of  which 
afterwards  became  a  part  of  West  Virginia,  the  other  remaining 
in  Virginia.  Upon  default  of  payment,  there  being  no  trustee  to 
execute  the  contract  of  the  parties  to  sell  the  land  and  pay  the 
debt,  under  the  circumstances  the  court,  in  order  to  perform  the 
contract  of  the  parties,  decreed  the  sale  of  the  whole  land.^  This 
instead  of  exemplifying,  is  an  exception  to  the  general  rule  that  a 
court  of  one  State  cannot  decree  so  as  directly  to  affect  land  in 
another  State,  that  is  to  sell  the  land.^ 

But  upon  the  authority  of  this  and  other  cases  the  court  can  act 
upon  the  person,  if  he  be  within  its  jurisdiction,  and  may  compel 
him  to  convey  the  land  and  otherwise  comply  with  its  decree,  and 
its  power  is  sustained  wherever  the  person  of  the  defendant  is 
found,  although  lands  not  within  its  jurisdiction  may  be  affected 
by  the  decree.*  But  it  is  not  competent  to  the  court  to  decree 
touching  a  foreign  subject  where  the  act  to  be  done  can  be  accom- 
plished and  perfected  only  by  authority  operating  territorially ; 
thus  a  conveyance  may  be  decreed  of  lands  abroad  if  the  defen- 
dant is  within  the  jurisdiction,  but  not  a  partition  of  lands  as  be-; 
tween  joint  ^tenants,  tenants  in  common,  or  co-heirs.' 

Dec7-ee  Over. 
§  253.  The  rule  of  practice,  when  all  the  parties  are  before  the 

^  See  also  Ante,  Vol.  1,  p.  51. 

'  Poindexter  v.  Burwell,  82  Ya.  513.  '  Id.,  p.  507. 

*Massie  v.  Watts,  6  Cranch,  160;  Ward  v.  Anedondo,  &c.,  1  Hop.  Chy.  R.  223; 
Salmond  et  ah  v.  Price,  13  Ohio,  368;  42  Am.  Dec.  204;  note,  206;  Gibson  v.  Bur- 
gess, 82  Va.  650;  Burwell  v.  Poindexter,  82  Va.  507;  Wimer  v.  Wimer,  82  Va. 
890;  Pillon  v.  Southwest  Va.  Imp.  Co.,  92  Va.  144.  See  this  case  reported  in  1 
Va.  Law  Eegister,  662,  and  the  notes  on  p.  671  to  p.  675. 

'Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1201,  citing  2  Story's  Eq.,  ^  1290,  et  seq. 
1298;  Penni;.  Lord  Baltimore,  1  Ves.,  Sr.,  444;  Massieu  Watts,  6  Cranch,  160; 
Dickinson  v.  Hoomes,  8  Grat.  411;  Barger  v.  Buckland,  2§  Grat.  863. 
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court,  and  the  liability  of  each  is  ascertained,  is  to  decree,  in  the 
first  instance,  against  the  party  who  is  ultimately  responsible,'  al- 
though this,  when  it  involves  decrees  between  co-defendants,  can 
only  be  done  subject  to  the  rules  whiah  prevail  in  such  cases.' 

In  accordance  with  this  principle,  where  the  bill  was  by  a  judg- 
ment creditor  to  subject  the  lands  of  the  principal  debtor  and  his 
sureties  to  satisfy  the  judgment,  it  was  held  that  after  the  lands  of 
the  principal  debtor  were  sold  and  applied  pro  tanto  to  the  satis- 
faction of  the  judgment,  the  portion  of  the  judgment,  which  each 
surety  should  pay,  should  be  ascertained,  and  a  separate  decree 
made  against  each  for  his  portion,  and,  upon  his  failure  to  pay  it, 
for  a  sale  of  his  land.  And  if  either  of  the  sureties  should  fail 
to  pay  the  decree  against  him,  and  his  land,  when  sold,  does  not 
satisfy  the  decree,  the  amount  of  the  deficiency  should  be  appor- 
tioned among  the  other  sureties ;  and  there  should  be  a  like  decree 
against  each  of  them  and  his  land  for  his  portion  of  such  defi- 
ciency, and  so  on  until  the  judgment  is  satisfied,  or  all  the  lands 
of  all  the  sureties  are  sold.^ 

It  is  no  objection  to  a  decree  that  it  is  nominally  in  favor  of  one 
defendant  against  another  if  it  be  substantially  in  favor  of  the 
plaintiff.  When  the  plaintiff  is  a  surety,  and  one  of  the  defen- 
dants is  a  creditor,  a  decree  compelling  the  creditor  to  make  his 
debt  out  of  certain  property  of  the  principal,  bound  by  specific 
lien,  and  giving  him  liberty  to  resort  against  the  surety  for  such 
part  only  of  the  debt  as  may  remain  unpaid  from  the  property  of 
the  principal,  is  substantially  a  decree  in  favor  of  the  plaintiff,  its 
effect  being  to  exonerate  his  estate.'' 

So,  upon  a  bill  by  the  drawer  of  a  note,  against  the  payee  and 

'Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1201;  Garnett  v.  Macon,  6  Call,  308; 
Thornton  v.  Fitzhugh,  4  Leigh,  220;  Story's  Eq.  PI.,  ?  176,  et  seq. 

'  Ante,  ?  244;  Mundy  v.  Vawter  et  ah,  3  Grat.  51S. 

'  Horton  et  cds  v.  Bond,  28  Grat.  815.  See  the  subject  more  fully  discussed  and 
the  cases  cited  in  the  note  to  §  72,  Ante,  Vol.  1,  p.  548,  note  5.  See  also  Penn  v. 
Ingles,  82  Va.  65;  Womack  v.  Paxton,  84  Va.  9.     See  also  Post,  ?  359. 

'  West  V.  Belches,  5  Munf.  187.     See  also  Thorntons  v.  Fitzhugh,  4  Leigh,  220. 
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his  endorsee,  to  injoin  its  collection,  if  it  appear  that  the  drawer 
is  entitled  to  be  discharged  from  responsibility  as  between  himself 
and  the  payee,  but  as  between  himself  and  the  endorsee  is  liable 
to  the  latter,  a  decree  will  be  rendered  subjecting  the  payee  in  the 
first  instance,  and  reserving  liberty  to  the  endorsee  to  apply  for  a 
dissolution  of  the  injunction  as  to  the  drawer,  for  so  much  of  the 
debt  as  cannot  be  recovered  from  the  payee.  In  this  case  a  decree 
will  also  be  rendered  in  favor  of  the  drawer  against  the  payee,  for 
so  much  as  the  drawer  may  be  compelled  to  pay.^  The  circum- 
stances bring  the  case  within  the  rules  for  decrees  between  co- 
defendants,  for  in  the  cited  case  the  plaintiff,  in  the  event  of  his 
being  compelled  to  pay  the  debt,  would  have  been  entitled  to  a 
decree  upon  the  pleadings  and  proofs  against  the  defendant,  and  as 
a  matter  of  fact  the  decree  in  that  case  contained  a  provision  for 
such  decree  in  favor  of  the  plaintiff.^ 

In  a  suit  by  the  distributees  of  an  estate  committed  to  the  hands 
of  a  sheriff,  if  it  clearly  appear  that  the  whole  estate  was  received 
by  a  deputy  sheriff,  and  all  parties  are  before  the  court,  it  is  per- 
fectly correct  (provided  the  plaintiffs  assent  to  it)  to  decree,  in  the 
first  instance,  that  the  payment  should  be  made  by  the  administra- 
tor of  the  deputy  out  of  the  estate  in  his  hands,  reserving  liberty 
to  the  plaintiffs  to  resort  to  the  court  for  ulterior  and  successive 
decrees  against  the  other  parties  should  the  same  be  necessary. 

But  the  plaintiffs  ought  not  to  be  subjected  to  the  expense  or 
delay  of  taking  an  account  of  the  administration  on  the  estate  of 
the  deputy,  unless  with  their  own  assent,  or  unless  some  very 
special  circumstance  should  render  it  proper.  In  the  event  of  the 
plaintiffs  not  consenting  to  take  such  account,  or  a  decree  cle  bonis 
testatoris  against  the  administrator  of  the  deputy,  then  it  is  the 
duty  of  the  court,  if  it  decree  in  favor  of  the  plaintiffs  against 
the  sheriff,  to  go  farther  and  decree  between  the  defendants  that 
the  administrator  of  the  deputy,  out  of  the  estate  in  his  hands, 

» MoNiel  V.  Baird,  6  Munf.  316. 

'  Blair  v.  Thompson  et  als,  11  Grat.  450. 


866  DECREES    IN    CHANCERY.  §  253 

pay  to  the  sheriff  not  only  the  amount  of  that  recovery,  but  all 
the  costs  of  suit  on  both  sides.  ^ 

If  defendants  are  decreed  jointly  (and  not  jointly  and  severally) 
to  pay  rents  and  profits,  and  this  decree  is  affirmed  by  an  appellate 
court,  though  the  court  below  should  upon  the  coming  in  of  the 
account  of  rents  and  profits  be  of  opinion  that  the  defendants  were 
severally,  as  well  as  jointly,  liable  for  the  same,  it  will  not  be 
competent  to  order  one  of  the  defendants  to  pay  the  whole  amount 
of  such  rents  and  profits."  But  where  a  suit  is  brought  to  recover 
land,  and  afterwards  is  revived  against  the  widow  and  heirs  of  the 
defendant,  if  the  right  be  decreed  against  them,  the  proper  course 
appears  to  be  not  to  decree  payment  of  the  rents  and  profits  of 
the  land  against  them  jointly,  but  to  apportion  amongst  them  the 
amount  of  such  rents  and  profits  according  to  the  respective  inter- 
ests claimed  by  them  in  the  land.' 

Where  there  is  a  suit  by  a  creditor  against  several  persons 
claiming  under  voluntary  conveyances,  and  an  attempt  to  equalize 
the  burden  amongst  them  would  produce  unreasonable  delay  or 
detriment  to  the  creditor,  a  court  of  equity  will  not  compel  him 
to  take  a  decree  against  them  severally  for  ratable  proportions  of 
the  debt.  But  if  there  be  in  the  cause  all  the  materials  for  a  just 
apportionment,  and  it  can  be  made  without  any  material  delay  or 
injury  to  the  creditor,  equity  will  make  such  apportionment,  and, 
in  doing  so,  there  will  be  a  reservation  to  the  creditor  of  the  right 
to  resort  for  satisfaction  against  all  the  parties  responsible  to  him 
to  the  full  extent  of  their  liabilities  respectively,  in  the  event  of 
his  failing  from  insolvency  or  any  other  cause  to  produce  satis- 
faction from  any  of  the  parties  of  their  due  proportions  of  his 
demand.*     In  one  case  °  a  bill  was  filed  by  a  widow  against  an 

'  Coeke  v.  Harrison,  &c.,  3  Kand.  444;  Alley  el  als  v.  Kogers,  19  Grat.  366. 
'  Hite's  Ex' or  v.  Paul's  Heirs,  2  Munf.  154. 
'  Roberts'  Widow  and  Heirs  v.  Stanton,  2  Munf.  129. 

*  Chamberlayne,  &c.  v.  Temple,  2Eand.  384;  Moore's  Adm'rv.  George's  Adm'r, 
10  Leigh,  243. 
'  Euth,  &c.  V.  Owens,  2  Kand.  507. 
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executor  for  her  share  of  the  testator's  estate,  and  it  was  decided 
that  certain  promissory  notes  which  had  been  paid  off  by  the 
executor  were  not  debts,  but  legacies  in  disguise,  and  that  the 
widow  was  entitled  to  the  same  share  of  the  personalty  as  if  the 
notes  had  not  been  executed  or  paid.  It  was  insisted,  on  the  part 
of  the  executor,  that  in  alloting  to  the  widow  her  share  of  the 
sums  for  which  the  notes  were  executed,  the  chancellor  ought  not, 
in  the  first  instance,  to  decree  against  the  executor,  but  (having  all 
the  parties  before  the  court)  ought  to  decree  against  the  payees  of 
the  notes  the  widow's  proportion  of  the  money  which  each  of  them 
bad  received.  The  court  of  appeals  considered  the  case  as  ma- 
terially different  from  that  of  Chamberlayne,  &c.  v.  Temple,  2 
Rand.  384.  The  personal  representative  was  liable  to  the  widow, 
and  could  not  by  a  misapplication  of  the  funds  shift  off  that  lia- 
bility. His  wrongful  payment  was  the  same  as  no  payment  at  all. 
The  decree  was,  therefore,  properly  rendered  against  him  for  the 
whole  share  of  the  estate  to  which  the  widow  was  entitled. 

Decree  by  Confession. 

§  254.  The  way  in  which  a  decree  may  be  confessed  in  the 
clerk's  office,  by  whom  it  may  be  made,  how  it  is  entered  up,  and 
the  subsequent  control  of  the  court  over  it,  have  been  already 
considered.' 

While  it  is  there  said  that  the  confession  of  a  decree  can  only 
be  in  vacation,  it  is  not  meant  that  the  court  itself  cannot  receive 
the  confession  in  term,  the  necessity  for  the  delegation  of  its  powers 
to  the  clerk  existing  only  during  the  vacation.^  If  then  it  is  de- 
sired to  confess  a  decree  while  the  court  is  in  session,  it  cannot  be 

1  Ante,  Vol.  1,  p.  258.  See  also  Minor's  Institutes,  Vol.  4,  Pt.  2,  pp.  1120,  1121; 
Poling  V.  Flanagan,  41  W.  Va.  198.  Where  an  administrator  answered  but  the 
heirs  did  not,  it  was  held  that  the  complainant  was  not  entitled  to  a  decree  pro 
confesso  against  the  heirs,  and  that  the  defence  not  being  purely  personal  to  him,  it 
enured  to  the  benefit  of  all  the  defendants.  Terry  v.  Fontaine's  Adm'r  and  Heirs, 
83  Va.  451.     See  also  Ashby  n.-Bell's  Adm'r,  80  Va.  811. 

'  Daniel,  J. ,  in  Brown  v.  Hume,  16  Grat.  459. 
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done  before  the  clerk  in  his  office,  but  must  be  done  in  open  court 
before  the  judge  himself. 

There  seems  to  be  no  necessity  for  a  bill  or  other  pleadings  in 
such  cases,  but  the  party  may  appear  in  person  or  by  his  attorney 
in  fact,  and  confess  his  indebtedness  and  consent  that  a  decree  may 
be  rendered  against  him  without  the  necessity  of  bill  or  answer. 
The  court,  however,  should  satisfy  itself  on  the  question  of  juris- 
diction, that  the  confession  is  of  a  subject  proper  to  be  decreed  on 
its  chancery  side. 

Decree  Nunc  pro  Tunc. 

§  255.  The  right  to  enter  a  decree,  "now  for  then,"  exists 
whenever  one  was  ordered,  or  intended  to  be  entered,  and  waa 
omitted  only  by  the  inadvertence  of  the  court  or  its  officers,  or  in 
other  words,  when  the  delay  has  been  occasioned  by  its  act ;  but  a 
decree  which  was  not  actually  meant  to  be  made,  but  is  clearly  an 
after-thought,  cannot  be  entered  nwic  pro  tun^.^ 

Where  an  order  was  made  that  a  decree  should  be  entered,  but 
it  was  not  entered  for  some  time  thereafter,  on  a  motion  io  dismiss 
an  appeal  because  it  was  taken  too  late,  it  was  held  that  the  limita- 
tion commenced  to  run  from  the  date  at  which  the  decree  was  ac- 
tually entered,  and  not  from  the  time  it  was  ordered  to  be  entered.' 

Decree  for  Interest. 

§  256.  The  general  rule  which  prevails  at  law,  governs  also  in 
equity,  that  interest  should  be  decreed  on  a  debt,^  the  statute  *  ex- 

'  Gray  v.  Brigiiardello,  1  Wall.  627-636.  See  also  Allen  and  Dean  v.  Bradford, 
3  Alabama,  281;  37  Am.  Deo.  689. 

'  United  States  v.  Gomez,  1  Wall.  690. 

»  Beall  V.  Silver,  2  Rand.  401;  Roane's  Adm'r  ti.  Drammond'e  Adm'r,  6  Id.  182; 
Clarke's  Adm'r)).  Day,  2  Leigh,  172;  Mercer's  Adm'r  v.  Beale,  ild.  189;  Laidley 
V.  Merrifield,  7  Id.  346;  Union  Inst.,  for  &c.  v.  City  of  Boston,  129  IMass.  82;  37 
Am.  R.  305. 

*  Code,  §  3390.  In  West  Virginia  the  verdict  must  be  for  the  aggregate  of  prin- 
cipal and  interest  and  the  judgment  is  entered  for  that  aggregate  with  interest 
thereon  from  the  date  of  the  verdict.     Code  W.  Va.,  Ch.  131,  |  14. 
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pressly  providing  that  if  a  verdict  be  rendered  which  does  not  allow 
interest,  the  sum  thereby  found  shall  bear  interest  from  its  date. 

If,  however,  a  judgment  does  not  carry  interest  on  its  face,  it 
can  only  be  recovered  by  action  or  suit  upon  the  judgment,  and 
the  lien  does  not  extend  to  it.'  Where  a  creditor,  whose  judg- 
ment did  not  bear  interest,  came  into  equity  to  set  aside  a  fraudu- 
lent conveyance,  interest  was  allowed  him  on  his  debt,^  and,  said 
President  Tucker,'  "  nor  does  the  allowance  of  interest  depend 
merely  upon  the  fact,  in  those  cases,*  that  there  were  fraudulent 
conveyances  thrown  in  the  way  of  the  creditor,  which  proved  a 
barrier  to  the  collection  of  his  debt.  I  think  it  may  be  more 
broadly  stated,  that  when  a  creditor  would  be  entitled  in  debt  upon 
his  judgment  to  recover  interest,  but  is  forced  for  any  cause  to 
resort  to  equity  for  redress,  he  ought  to  have  the  same  measure  of 
redress  there,^  unless  there  be  special  reasons  rendering  such  re- 
dress unreasonable  or  unjust."  ^ 

The  former  rule  as  to  charging  agents  and  attorneys-at-law  was, 
that  if  claims  were  placed  in  their  hands  which  might  with  proper 
diligence  have  been  collected,  but  which  were  lost  through  their 
negligence,  they  would  be  chargeable  with  the  amount  of  debts  so 
lost,  but  not  with  interest  on  that  amount.'  But  it  is  now  pro- 
vided by  statute*  that  if  any  agent  or  attorney-at-law  shall,  by  his 
negligence  or  improper  conduct,  lose  any  debt  or  other  money,  he 
shall  be  charged  with  the  principal  of  what  is  lost,  and  with  in- 
terest thereon  in  like  manner  as  if  he  had  received  such  principaL 

■  Michaux's  Adm'r  v.  Brown,  10  Grat.  612;  Mower  v.  Kip,  6  Paige,  88;  Taze- 
well's Ex' or  f.  Saunders'  Ex' or  el  al,  13  Grat.  368. 

'  Beall  V.  Silver,  2  Band.  401. 

•Mercer's  Adm'r  v.  Beale  et  al,  4  Leigh,  196. 

'  Citing  also  Chamberlayne  v.  Temple,  2  Band.  384. 

*  See  Stuart,  Buchanan  &  Co.  v.  Hurt,  Beceiver,  88  Va.  346. 

'  For  the  rules  of  charging  interest  against  fiduciaries,  see  Ante,  §  211,  Div.  3,  4; 
|§  212,  213;  I  214,  Div.  11. 

'  Bootes  ti.  Stone,  2  Leigh,  650;  Chapman's  Adm'r  u.  Shepherd's  Adm'r  ef  al, 
24  Grat.  382. 

"Code,  I  2676;  Code  W.  Va.,  Ch-  119,  ^  10. 
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Subject  to  the  provisions  of  this  statute,  and  except  in  the  case 
of  guardians,  and  subject  also  to  the  rules  which  prevail  in  the 
settlement  of  other  fiduciary  accounts,  the  rule  is  that  unliquidated 
accounts  and  estimated  hires  and  profits  do  not  bear  interest  as  of 
course ; '  but  another  statute'  declares  that  in  any  suit  in  equity,  or 
in  an  action  founded  on  contract,  where  no  jury  is  impanelled, 
judgment  or  decree  may  be  rendered  for  interest  on  the  principal 
sum  recovered,  until  such  principal  is  paid ;  and  the  general  rule, 
in  all  cases,  is  to  decree  interest  from  the  date  that  it  is  ascertained 
the  debt  should  have  been  paid.  The  former  rule  as  to  rents  was, 
that  interest  was  not  recoverable  of  course  on  a  balance  due ; '  but 
by  statute,*  the  right  to  recover  interest  on  rents  is  put  on  the 
same  footing  with  other  conti-acts.' 

Compound  interest  cannot  be  decreed  except  against  guardians,' 
and  upon  loans  made  under  orders  of  court,'  although  it  was  in- 
directly allowed  to  a  tenant  against  his  co-tenant  for  his  share  of 
interest  and  profits  of  the  common  property,'  the  share  thus  due 
being  treated  as  would  be  done  with  a  third  person  who  has  re- 
ceived the  interest  and  principal  of  a  debt  due  to  another. 

Decree  in  Favor  of  a  Defendant. 

§  257.  We  have  before  seen'  that  where  a  cause  comes  on  to  be 
heard  upon  a  bill  and  answer  without  replication  thereto,  if  the 
answer  clearly  and  unequivocally  deny  those   allegations  of  the 

'  Consequa  v.  Fanning,  &c.,  3  Johns.  Chy.  B.  601;  McConnico  v.  Curzen,  2  Call, 
358;  Baird  f.  Bland,  &c.,  5  Munf.  492;  Shields'  Adm'r,  &c.  v.  Anderson's  Adm'r, 
3  Leigh,  729;  Payne  v.  Graves,  5  Leigh,  561;  Roper,  &c.  v.  Wren,  3  Leigh,  38; 
Cunningham  v.  Floumoy,  6  Johns.  Chy.  E.  1 . 

'  Code,  I  3391. 

» Newton  V.  Wilson,  3  H.  &  M.  470;  Miokie  v.  Wood's  Ex'r,  5  Rand.  571. 

*Code,  I  2787;  Code  W.  Va.,  Ch.  93,  §  7. 

'  Commonwealth  v.  Ricks  et  ah,  1  Grat.  426;  Early  t'.  Friend,  16  Grat.  21;  Boi- 
ling r.  Lersner,  26  Grat.  65.  , 

"Code,  §  2606,  §  2607;  Code  W.  Va.,  Ch.  82,  ||  10,  11. 

'  Code,  I  3413;  Code  W.  Va.,  Ch.  133,  I  23. 

'Carter's  Ex'ors  v.  Carter,  &o.,  5  Munf.  108. 

'Ante,  Vol.  1,  p.  441. 
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bill,  upon  which  alone  it  can  be  sustained ;  or  if  the  answer  sets 
up  sufficient  new  matter  in  avoidance  of  those  allegations,  in  either 
case  the  bill  should  be  dismissed ;  ^  or  if  a  replication  has  been 
filed,  and  there  is  but  one  witness  against  the  positive  denial  of 
the  answer  (unless  affidavit  thereto  be  waived  by  the  bill),  without 
any  circumstance  of  weight  or  force  to  corroborate  that  witness, 
the  bill  must  in  that  case  also  be  dismissed.^ 

We  have  also  before'  observed  that  where  the  suit  is  on  a  joint 
obligation,  courts  of  equity  follow  the  rule  at  law ;  and  where  one 
of  two  defendants  having  a  joint  interest  appears,  answers  and 
disproves  the  plaintiff's  case,  unless  it  be  on  some  matter  of  de- 
fence, which  is  purely  personal  to  him,  the  plaintiff  cannot  have  a 
decree  against  the  other,  who  made  default,  and  against  whom  the 
bill  was  taken  for  confessed,  but  the  bill  will  be  dismissed  as  to 
both  defendants.* 

The  defendant,  too,  as  we  have  seen,'  is  entitled  to  a  decree  for 
any  balance  which  may  be  found  to  be  due  from  the  plaintiff  to 
him,*  and  this  right  to  a  decree  against  the  plaintiff  controls  the 
right  which  the  plaintiff  generally  has  to  discontinue  his  suit,  and 
frequently  forbids  its  exercise  when  the  defendant  objects.'  Hence 
after  a  decree  for  an  account,  although  no  report  has  been  made, 
the  right  of  the  plaintiff  to  dismiss  without  the  defendant's  con- 
sent is  denied.* 

•      '  Atkinson  v.  Manks,  1  Cow.  702. 

'  Ante,  Vol.  1,  p.  418;  Clason  v.  Morris,  10  Johns.  542.  But  corroborating  cir- 
cumstances alone,  or  documentary  evidence  without  the  presence  of  a  single  wit- 
ness, will  be  sufficient  to  overcome  the  denial  of  an  answer.  Jones  et  alv.  Abra- 
ham et  als,  75  Va.  470;  Moore  v.  Ulman,  80  Va.  307. 

'  Ante,  II  240,  245;  Clason  v.  Morris,  10  Johns.  583;  Cartigne  v.  Eaymond,  &c., 
4  Leigh,  579. 

*  Ashby  V.  Bell's  Adm'r,  80  Va.  811.     See  Ante,  p.  836,  note  6. 
'  Ante,  I  243. 

•  Braxton  v.  Gregory,  Wythe's  E.  18;  Todd  v.  Bowyer,  1  Munf.  447;  Fitzgerald 
V.  Jones,  1  Munf.  150;  Randolph's  Adm'x  v.  Kinney,  &c.,  3  Rand.  398. 

'  AnU,  I  243. 

« Lashlay  v.  Hogg,  11  Ves.  602. 
13 
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Decree  of  the  Court  of  Appeals. 

§  258.  When  the  court  of  appeals  has  heard  a  case,  it  may  af- 
firm it  in  toto,  or  amend  it  in  some  respects,  and  as  amended  af&rm 
it ;  or  it  may  affirm  it  in  some  respects,  and  reverse  it  in  others. 
It  may  reverse  it  in  toto;  and  whether  reversed  entirely,  or  par- 
tially, may  either  remand  it  to  the  lower  court  for  such  proceed- 
ings as  may  be  proper  to  be  had  in  accordance  with  the  opinion  of 
the  court  of  appeals,  or  it  may  itself  enter  such  decree  as  the  court 
below  should  have  entered ; '  and  when  the  court  is  equally  di- 
vided, the  decree  of  the  court  below  stands  affirmed ;  ^  and  such  a 
decision  settles  the  principles  of  the  case  involved  in  the  decree  of 
the  inferior  court.^ 

The  decree  recites  the  transcript  upon  which  the  cause  has  been 
heard,  the  appearance  of  the  parties  and  argument  of  counsel,  and 
then  indicates  the  particulars  in  which  the  conclusions  of  the  lower 
court  should  be  altered  or  amended,  unless  it  be  wholly  affirmed, 
and  theu  the  decree  directs  the  payment  of  costs '  and  damages  ° 
when  it  is  proper  to  award  them. 

A  decree  of  the  court  of  appeals  upon  a  question  decided  by 
the  court  below  is  final  and  irrevocable,*  except  in  such  cases  as 

'  These  rules  apply  also  to  the  supreme  court  of  the  United  States.  Minor' s  In- 
stitutes, Vol.  4,  Pt.  2,  p.  1306;  Desty's  Fed.  Procedure,  p.  245. 

'  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1306;  Martin  &  Nicholas  ti.  Welch  el  ah, 
4  Munf.  60.     For  practice  in  court  of  appeals,  see  Posi,  Ch.  7. 

'  Philips  et  als  v.  Williams,  &c.,  5  Grat.  259;  Durant  v.  Essex  Co.,  7  Wall.  107. 
All  questions  involved  in  an  appeal,  whether  distinctly  passed  on  below  or  in  the 
court  of  appeals  or  not,  are  finally  adjudicated,  and  this  rule  was  held  to  apply 
even  to  a  married  woman  who  was  a  party  to  the  suit.  McCullough  v.  Dashiell, 
85  Va.  87;  Turner  v.  Staples,  86  Va.  300;  Carter  v.  Hough,  Gray  &  Co.,  89  Va. 
503.  See  Barton's  Law  Pr.,  'S'ol.  2,  p.  1360;  Krise  v.  :ftyan,  90  Va.  711.  But 
the  court  of  appeals  will  refu.se  to  pass  upon  alleged  errors  which  are  not  involved 
in  the  record  or  passed  on  bv  the  court  below.  Union  Bank  v.  Richmond  Citv, 
94  Va.  316. 

♦  Post,  I  376. 

5  Post,  I  377. 

"Henry  ei  al  v.  Davis,  13  AV.  Xn.  230;  Kosenbaum  !■.  Seddon,  94  Va.  575.  The 
■circuit  court  mu^t  strictly  perform  the  decree  of  the  court  of  appeals.     Strayer  v. 
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the  supreme  court  of  the  United  States  possescs  supervisory  juris- 
diction ;  and  upon  a  second  appeal  in  the  same  cause,  the  question 
decided  upon  the  iirst  appeal  cannot  be  reversed.  This  is  true, 
whether  the  first  appeal  was  from  a  final  or  an  interlocutory  decree 
of  the  court  below. 

All  the  decrees  of  the  appellate  court  are  in  their  nature  final, 
except  possibly  Avhere  the  court  disposes  only  of  a  part  of  the  case 
at  one  term,  and  reserves  it  for  further  and  final  action  at  another.' 

When  a  cause  is  sent  back  for  further  proceedings  there  cannot 
be  a  bill  of  review  to  correct  the  decree  of  the  court  of  appeals 
for  error  apparent  on  the  face  of  the  record.  But,  as  we  have 
seen,^  in  extreme  cases,  such  a  bill  will  lie  to  correct  the  decree  on 
the  ground  of  after-discovered  evidence. 

The  appeal,  as  a  rule,  does  not  cover  any  matter  subsequent  to 
the  date  of  the  decree  appealed  from,  but  it  was  held  that  where, 
after  an  appeal  has  been  allowed  in  a  cause  by  consent  of  parties, 
a  decree  was  made  modifying  in  one  respect  the  decree  appealed 
from,  the  appellate  court  would  amend  the  decree  appealed  from 
in  that  respect  and  affirm  it.' 

Decree  for  Costs. 

§  259.  In  any  suit,  except  where  a  pauper  is  the  plaintiff,  the 
defendant  or  any  officer  of  court,  may  in  term,  or  on  the  rule 
docket  if  the  case  be  at  rules,  suggest  that  the  plaintiff  is  a  non- 
resident, and  that  security  is  required  of  him.  After  sixty  days 
from  such  suggestion  the  suit  must,  by  order  of  the  court,  be  dis- 
missed, unless  before  the  dismission  the  plaintiff  be  proved  to  be 
a  resident  of  the  State,  or  security  be  given  before  such  court,  or 

Long,  83  Va.  715.  ^Vhen  the  court  of  appeals  decided  against  the  right  of  cer- 
tain persons  to  be  parties  to  a  suit,  it  was  held  to  be  error  to  let  them  in  by  a  sub- 
sequent decree  in  the  circuit  court.     Robinson  v.  Crenshaw,  84  Va.  348. 

^  Campbell's  Ex' or  v.  Campbell's  Ex' or,  22  Grat.  649.  When  not  final  so  as  to 
justify  an  appeal  to  supreme  court  of  the  United  States,  see  Johnswn  r.  Keitz,  117 
U.  S.  R.  199. 

''Ante,  Vol.  1,  pp.  132,  359,  360. 

^Peters  v.  Neville's  Trustee  et  als,  26  Grat.  549.     See  also  Post,  Ch.  8,  J  373. 
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the  clerk  thereof,  for  the  payment  of  the  costs  and  damages  which 
may  be  awarded  to  the  defendant,  and  of  the  fees  due  or  to  be- 
come due,  in  such  suit,  to  the  officers  of  the  court.  The  bond 
must  be  made  payable  to  the  Commonwealth,  but  there  need  be 
only  one  obligor  therein  if  he  be  sufficient,  and  the  court  before 
whom,  or  whose  clerk,  such  bond  is  given  may,  on  motion  by  a 
defendant,  or  officer,  give  judgment  for  so  much  as  he  is  entitled 
by  virtue  of  said  bond.^ 

Where  a  plaintiff  in  equity  had  his  house,  in  which  his  family 
lived,  fifteen  feet  on  the  Virginia  side  of  the  line  which  separated 
the  State  from  Tennessee,  and  who,  so  far  as  was  known,  lived 
with  his  family,  he  was  held  to  be  prima  fade  a  resident  of  the 
State ;  ^  but  the  question  of  residence  or  non-residence,  being  one 
of  law  and  fact,  will  be  considered  by  the  court  before  which,  or 
before  whose  clerk,  the  suggestion  is  made,  when  proof  is  offered 
in  answer  to  the  suggestion. 

Although  the  statute  provides  for  the  dismissal  of  the  suit  if 
security  for  costs  is  not  given  in  sixty  days  after  the  suggestion, 
yet  if  it  be  tendered  in  court  at  the  first  calling  after  the  expira- 
tion of  the  sixty  days,  it  ought  to  be  received,  and  the  suit  ought 
not  to  be  dismissed,*  and  under  the  practice  the  security  may  be 
given  at  any  time  before  the  suit  is  actually  dismissed.^ 

The  statute  declares  that  the  laws  of  costs  shall  not  be  inter- 
preted as  penal  laws,  nor  shall  anything  in  the  chapter  of  the 
Code  making  general  provision  for  the  payment  of  costs,  take 

'  Code,  ?  3539.  But  if  there  be  only  one  obligor  he  must  be  sufficient  and  must 
be  a  resident  of  the  State.  Id.  The  statute  of  West  Virginia  does  not  require  that 
the  surety  shall  be  a  resident.  Code  W.  Va.,  Ch.  138,  I  2.  Held,  if  a  defendant, 
after  he  has  notice  that  the  plaintiff  is  non-resident,  takes  any  step  in  the  cause  he 
thereby  waives  his  right  to  security  for  costs.  Shuttleworth  v.  Dunlop,  Chancery 
Court  of  New  Jersey,  reported  in  Va.  Law  Journal,  1882,  p.  51.  See  Walker  v. 
Henry,  36  W.  Va.  100;  Dean  v.  Cannon,  37  W.  Va.  123;  Anderson  v.  Johnson, 
32  Grat.  558.  For  the  rules  as  to  costs  as  they  existed  at  common  law,  see  Tum- 
ham's  Ex'x  v.  Shouse,  8  Dana,  3;  33  Am.  Dec.  473. 

'  Evans  v.  Bradshaw  et  ah,  10  Grat.  207. 

'  Vance  v.  Bird  et  als,  4  Munf.  364. 

*  Eeed  and  Wife  v.  See,  1  Virginia  Cases,  123. 
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away  or  abridge  the  discretion  of  a  court  of  equity  on  the  subject 
of  costs,  except  that  in  any  case  in  an  appellate  court,  costs  shall 
be  recovered  in  such  court  by  the  part}-  substantially  prevailing.' 
It  is  considered,  however,  as  the  exercise  of  a  sound  discretion  to 
forbid  the  imposition  of  costs,  on  a  party  in  nowise  in  the  wrong,^ 
and  the  very  fact  that  an  appeal  will  not  lie  from  a  court  of  chan- 
cery merely  on  the  ground  that  the  appellant  has  been  improperly 
decreed  to  pay  costs,'  renders  the  lower  courts  all  the  more  careful 
in  the  exercise  of  the  discretion  given  them  on  this  subject,  and 
in  cases  of  doubt  or  great  noveltj-  the  court  will  refiise  to  award 
costs  to  either  party  against  the  other,*  and  not  unfrequently  the 
result  is  that  each  party  is  decreed  to  pay  his  own  costs.' 

Sometimes  the  sound  discretion  of  a  court  of  equity-  requires 
that  the  plaintiff,  who  establishes  his  right  to  a  decree,  should  not 
only  recover  no  costs  himself,  but  should  pay  the  defendant's  costs. 
For  instance,  on  a  mortgagor's  bill  for  an  account  of  profits,  and 
a  conveyance  of  the  mortgaged  premises,  if  he  be  still  indebted 
on  the  mortgage,  costs  wiU  be  decreed  against  him,  although  his 
equity  of  redemption  be  allowed.^  So  if  a  party  resort  to  equity 
to  obtain  discounts  against  a  judgment  at  law,  to  which  he  is  not 
entitled,  claiming  also  other  discounts  to  which  he  is  justly  en- 
titled, and  which  his  creditor  is  -w-illing  to  allow  him,  the  costs 
should  be  decreed  against  him.'  This  case  seems  to  be  out  of  the 
general  rule,  that  when  an  injunction  to  a  judgment  is  dissolved 
as  to  part,  and  made  perpetual  as  to  the  residue,  the  complainant 
shall  not  be  decreed  to  pay  costs,  but  shall  recover  costs  against 
the  defendant ;  *  and  it  is  held  that  if  under  such  circumstances 

1  Code,  §§  3547,  3548;  Code  W.  Va.,  Ch.  138,  §  10. 

'  Farmers  Bank  v.  Eeynolds,  4  Eand.  188;  Pennington  !■.  Hanby,  &c.,  4  Munf.  144. 

'  Ashby  V.  Kiger,  3  Eand.  165. 

*  Jones  V.  Mason,  Ez'or,  &c.,  5  Eand.  577;  Adkins  v.  Edwards,  83  Va.  300. 

'Beverly  v.  Brooke  et  ah,  4  Grat.  187;  Zane's  Devisees  v.  Zane,  6  Munf.  417; 
Tabb  V.  Boyd,  4  CaU.  461;  Jackson's  Assignees  t.  Cutright,  &c.,  5  Munf.  321; 
Lewis,  &c.  V.  Thornton  and  Wife,  6  Munf.  98. 

'  Turner  v.  Turner,  3  Munf.  66. 

'  Tapp  V.  Beverly,  1  Leigh,  80.  « ATUe,  Vol.  1,  pp.  497,  502,  508. 
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the  court  award  costs  against  the  complainant  upon  appeal,  the 
court  of  appeals  would  reverse  so  much  of  it  as  awarded  costs 
improperly,  although  it  should  affirm  the  decree  in  all  other  re- 
spects, and  would  allow  the  complainant  his  costs  both  in  the  court 
below  and  in  the  court  of  appeals.' 

When  the  suit  of  the  plaintiif  is  against  two  defendants,  and 
the  plaintiff  and  one  defendant  substantially  prevail  against  the 
other  defendant,  he  will  be  decreed  to  pay  the  costs. ^ 

Where  the  decree  was  on  a  bill  of  interpleader,  after  demand 
for  the  money  made  on  the  party  who  filed  it,  and  the  court  de- 
creed the  money  to  another  party,  the  latter  was  held  entitled  to 
a  decree  for  costs-  against  the  other  claimant ;  •'  and  when  a  bill 
was  against  two  defendants  and  was  dismissed  as  to  one,  the  costs 
decreed  to  be  paid  to  him  by  the  plaintiff  were  decreed  to  be  paid 
to  the  plaintiff  by  the  other  defendant.'' 

When  a  bill  was  filed  by  the  heir  and  the  executor  of  a  vendee 
to  have  a  title  made  for  certain  land  purchased,  and  meanwhile  to 
enjoin  the  vendor  from  collecting  the  purchase  money,  it  was  held 
that  a  decree  for  costs  should  not  be  against  the  plaintiffs  jointly, 
nor  against  the  executor  de  bonis  propnis.^ 

Ordinarily  a  decree  for  costs  against  a  fiduciary  is  not  to  be 
rendered  de  bonis  propiis,  but  when  the  court  enters  of  record 
that  if  the  fiduciary  had  prudently  discharged  his  duty  the  suit 
would  not  have  been  brought,  a  decree  for  costs  will  be  entered  to 
be  paid  out  of  his  own  property.^  But  such  a  certificate  is  not 
always  necessary  in  order  that  a  personal  decree  for  costs  may  be 
rendered,  for  where  there  were  two  conflicting  trusts  and  the  fund 
was  decreed  to  one  to  the  exclusion  of  the  other,  the  excluded 

'  Ross  V.  Gordon,  2  Munf.  289;  Peers  v.  Bamett  el.  ak,  12  Grat.  423;  Donally  v. 
Ginatt'B  Adm'r,  5  Leigh,  363;  Ashby  v.  Kiger,  3  Rand.  166. 
^  McNeil  and  Turner  v.  Baird,  6  Munf.  316. 
■''  Beers  &  Co.  i:  Spooner  el  al,  9  Leigh,  1.53. 
*  Spencer  v.  Ford,  1  Rob.  684. 
'  Long' s  Ex'  or  v.  Israel  et  als,  9  Leigh,  556. 
'  Code,  i  2677;  Code  W.  Va.,  Ch.  131,  J  20. 
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trustee  resisting  the  plaintiff's  claim,  and  failing  in  his  defence, 
was  decreed  to  pay  the  costs  de  bonis  proprlis.^  This  case  fails  as 
a  precedent,  however,  because  it  was  true  that  the  trustee  was  also 
a  cestui  que  trust,  deeply  interested  in  and  chiefly  conducting  the 
controversy.  We  have  before^  noticed  that  a  creditor  who  brings 
a  second  suit,  with  knowledge  of  the  pendency  of  the  first,  must 
pay  the  costs,  but  when  two  or  more  causes  are  heard  together, 
such  plaintiff  is  entitled  to  a  decree  for  his  separate  costs.' 

A  purchaser  who  comes  into  equity  to  enjoin  a  judgment  for  the 
purchase  money  of  land,  although  the  title  is  afterwards  perfected, 
is  entitled  to  his  costs,^  yet  if  he  had  another  case  pending  wherein 
the  same  questions  were  involved,  and  where  he  could  have  had 
the  relief  asked  for  by  a  proceeding  in  that  case,  he  will  not  be 
allowed  his  costs.' 

A  purchaser  at  a  judicial  sale,  against  whom  a  rule  issues  to  re- 
sell, and  which  he  unsuccessfully  resists,  will  be  decreed  to  pay 
the  costs  of  the  proceeding  under  the  rule  ;  ^  but  where  a  bill  was 
filed  to  subject  land  to  sale  for  the  payment  of  the  purchase  money, 
and  it  appeared  that  although  at  the  filing  of  the  bill  the  defects 
in  the  title  would  have  forbidden  the  sale  of  the  land,  yet  the 
lapse  of  time  and  the  uninterrupted  possession  of  the  vendee  un- 
der the  deed,  the  absence  of  disturbance,  or  the  assertion  of  any 
adverse  claim  during  the  long  time  since  the  land  was  purchased, 
and  since  the  suit  had  lingered,  was  regarded  as  having  quieted 
the  vendor's  title  and  cured  the  defects  therein ;  and  while  these 
circumstances  rendered  a  decree  for  sale  proper,  yet  inasmuch  as 
the  vendee  was  not  in  default  when  the  suit  was  corumenced,  he 
was  held  entitled  to  a  decree  for  costs.'^ 

'  Beverly  v.  Brooke' e(  afe,  4  Grat.  231. 

'  Ante,  Vol.  1,  p.  392;  Stephenson  v.  Taveraers,  9  Grat.  398. 
'  Barger  v.  Buckland  et  ah,'  28  Grat.  850.     But  see  Ante,  pp.  293,  392. 
*  Beeves  v.  Dickey,  10  Grat.  138. 
••  '  Young' s  Adm'  r  and  Bowyer  v.  McClung  et  ah,  9  Grat.  366. 
'Jones  V.  Tatuin,  19  Grat.  720. 

'Peers  v.  Bamett  et  ah,  12  Grat.  410;  Allen's  Ex' or  v.  Shriver's  Adm'r,  81 
Va.  174. 


878  DECREES   IN   CHANCERY.  §  260 

The  discretion  of  the  court  in  awarding  costs  permits  it  to  ap- 
portion them  among  the  parties,  whether  they  be  plaintiffs  or 
defendants,  just  as  they  may  be  regarded  as  having  substantially 
prevailed,  and  sometimes  when  no  part  of  a  bill  is  dismissed,  but 
a  decree  is  made  upon  the  whole  of  it,  the  court  will  order  the 
costs  of  the  suit  up  to  a  certain  period,  to  be  borne  by  one  party, 
and  the  remainder  by  another.'  So  where  there  are  accounts  the 
court  will  frequently  apportion  the  costs  between  the  plaintiff  and 
the  defendant ;  will  apportion  them  between  several  parties,  all  of 
whom  are  liable  to  some  other  party  for  the  whole  costs ;  will  ar- 
range them  so  that  they  will  be  set-off  one  against  the  other,  so  as 
to  leave  the  balance  to  be  paid  by  the  party  liable  for  the  greater 
sum  ;  and  when  a  debt  is  decreed  to  be  paid  to  a  party  so  liable, 
will  provide  for  the  payment  of  his  share  of  the  costs  before  any 
money  shall  be  paid  to  him  on  his  debt.^  But  this  matter  of  set- 
off and  arrangement  of  costs  between  the  parties  is  confined  to 
proceedings  in  the  same  suit,  or  in  two  or  more  suits  consolidated 
or  heard  together,  wherein  one  order  may  be  made  covering  the 
whole  case.' 

In  the  United  States  courts  in  equity  costs  go  presumptively  to 
the  prevailing  party,  and  they  are  awarded  in  conformity  to  the 
State  laws  in  the  absence  of  any  express  provision  of  statute  or 
general  rule  of  court.' 

Construction  of  Decrees. 

§  260.  The  general  rule  is,  that  no  decree  which  has  been  signed 
and  enrolled  shall  be  reversed,  altered  or  explained  but  upon  bill 
of  review.^  This  rule  is  subject,  however,  to  the  practice  relating 
to  the  amendment,  alteration,  or  reversal  of  decrees  of  an  inter- 
locutory nature  on  motion  or  petition  for  rehearing.*     Nor  does  it 

1  Daniel's  Chj.  Pr.,  Vol.  2,  p.  1407. 

^  Daniel's  Chy.  Pr.,  Vol.  2,  pp.  1408,  1409. 

^Daniel's  Chy.  Pr.,  Vol.  2,  p.  1409. 

*  Abbott' 8  U.  S.  Pr.,  Vol.  2,  pp.  153,  154;  Foster's  Fed.  Pr.,  Vol.  1,  p.  580-584. 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1031.  «  Ante,  Vol.  1,  pp.  358,  361. 
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follow  that  the  same  court  which  rendered  the  decree,  especially  if 
it  be  the  same  judge,  should  not  by  a  subsequent  decree  remove 
any  doubt  that  may  exist  as  to  the  construction  of  a  former  decree, 
provided  the  language  is  fairly  susceptible  of  such  explanation, 
and  the  new  decree  is  not  really  an  alteration  of  the  first.' 

Decrees  are  always  construed  with  reference  to  the  issue  which 
is  put  forward  by  the  prayer  for  relief  and  other  pleadings,  and 
which  they  show  it  was  meant  to  decide.^  Hence,  although  the 
language  be  very  pronounced  and  emphatic,  it  mil  be  held  down 
to  the  real  issues  made  up  in  the  cause.* 

The  lAen  of  a  Decree. 

§  261.  It  ia  provided  by  statute,  in  Virginia,^  that  a  decree  for 
land  or  specific  personal  property,  and  a  decree  or  order  requiring 
the  payment  of  money,  shall  have  the  effect  of  a  judgment  for 
such  land  or  money.  It  therefore  has  all  the  effect  of  a  judgment ; 
like  a  judgment,  its  operation  is  confined  to  real  estate,  and  it  is 
subject  to  the  same  rules  of  limitation.^ 

The  decree,  although  it  is  in  the  breast  of  the  court  until  the 

^  In  the  United  States  court  for  the  western  district  of  Virginia,  this  course  was 
pursued  in  the  matter  of  J.  M.  Cobb  in  bankruptcy,  and  the  original  decree,  with 
the  subsequent  decree  construing  it,  were  made  parts  of  the  record  in  the  cage  of 
Bussell  V.  Bandolph,  26  Grat.  714,  wherein  so  far  from  disapproving,  the  supreme 
court  of  appeals  of  Virginia  commended  the  course  of  the  judge  of  the  United 
States  court.  The  first  decree  in  that  case  was  dated  February  12,  1874,  but  in  the 
report  of  the  cause  it  is  misprinted  September  12,  1874,  which  would  put  it  after 
the  date  of  the  decree  which  construed  it.  See  26  Grat.,  p.  714.  See  also  Wright 
et  cUs  V.  Strother  et  ah,  76  Va.  857. 

'  Walker's  Ex' or  et  ah  v.  Paige  et  ah,  21  Grat.  649. 

•  Graham  v.  Eailroad  Co. ,  3  Wall.  704.  The  biU  and  answer  may  be  looked  to 
for  a  proper  construction  of  a  decree.  Surging  v.  McDowell,  30  Grat.  236.  When 
there  is  ambiguity  or  uncertainty  as  to  the  meaning  of  a  decree  of  the  court  of  ap- 
peals reversing  a  decree  of  the  lower  court,  the  opinion  of  the  court  of  appeals 
must  be  looked  to  to  make  it  clear.     Laidley  v.  Kline,  23  W.  Va.  565. 

*Code,  §  3557;  Code  W.  Va.,  Ch.  139,  §  1- 

5  Of  which  see  Ante,  Vol.  1,  p.  113;  Post,  Ch.  6,  |  328;  Minor's  Institutes,  Vol. 
4,  Pt.  1,  pp.  65,  66,  808.  For  a  discussion  of  the  rules  requiring  judgments  and 
decrees  to  be  docketed,  and  the  effect  thereof  upon  creditors  and  purchasers,  see 
Post,  Ch.  6,  i  309. 
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term  is  ended,  is,  without  regard  to  the  day  of  its  entry,  taken  as 
a  lien  from  the  first  day  of  the  court,  just  as  is  true  of  a  judg- 
ment. These  rules  governing  the  effect  of  a  decree  when  it  oper- 
ates in  persoiiam,  are  very  generally  established  in  the  States.^ 

A  conditional  decree  does  not  constitute  a  lien,  hence  when  in  a 
proceeding  by  foreign  attachment  against  an  absent  debtor  the  de- 
cree directed  the  home  defendant  to  pay  the  amount  of  a  debt 
found  due  by  the  absent  debtor  to  the  plaintiff,  out  of  a  particular 
fund,  and  also  directed  the  plaintiff  to  execute  a  bond  to  the  absent 
debtor,  with  the  condition  which  the  statute  prescribed,  before  he 
should  have  the  benefit  of  the  decree,  but  the  decree  did  not  ascer- 
tain that  the  fund  out  of  which  the  home  defendant  was  to  pay 
the  debt,  was  in  hand,  although  in  fact  it  was,  and  the  plaintiff 
never  executed  the  bond,  it  was  held  that  the  decree  did  not  create 
a  lien  upon  the  real  estate  of  the  home  defendant.^  While,  there- 
fore, the  fair  definition  of  a  decree  which  constitutes  a  lien  may 
be  such  a  decree  as  that  an  execution  may  issue  on  it,^  yet  where 
a  creditor  obtained  a  decree  that  bound  his  debtor's  land,  it  was 
held  that  he  might  come  into  equity  to  subject  the  land,  although 
the  decree  had  not  been  revived  against  the  debtor's  administrator, 
and  no  execution  had  ever  issued  on  it.' 

Decree  as  Evidence. 

§  262.  A  decree  or  order  of  a  court  of  chancery  determining  a 
matter  of  right  is  good  evidence  as  to  that  right,  not  only  against 
the  party  against  whom  the  decree  was  made,  but  against  all  claim- 

» Daniel's  Chy.  Pr.,  Vol.  2,  p.  1033,  notes.  See  also  Post,  Ch.  6,  §  277.  In 
Lee  V.  Swepson,  76  Va.  173,  it  was  held  that  a  decree  directing  the  distribution  by 
a  special  commissioner  of  certain  frnids  in  his  hands,  which  was  docketed,  was  a 
lien  upon  his  real  estate  superior  to  a  subsequent  deed  of  trust  executed  by  him. 
This  is  still  preserved  in  the  statute  (Code,  J  J  3557,  3558),  but  such  decrees  are 
not  now  permitted  to  be  docketed  (Code,  i  3559)  unless  expressly  so  required  by 
the  plaintiff  or  person  interested. 

'  Enders  v.  The  Board  of  Public  Worlcs  et  cds,  1  Grat.  372. 

'  Enders  v.  The  Board  of  Public  Works  et  als,  1  Grat.  393. 

'  Burbridge  v.  Higgins'  Adm'r,  6  Grat.  119;  James  v.  Life,  92  Va.  702. 
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ing  under  him ;  ^  but  while  a  judgment  or  decree '  is  admitted 
against  all  the  world  as  evidence  of  the  fact  that  it  was  rendered, 
yet  except  against  persons  who  are  parties  or  privies  to  the  suit  in 
which  it  was  rendered,  it  is  not  evidence  to  prove  the  matters  on 
which  it  was  founded.' 

If  the  question  be  merely  whether  a  decree  has  been  rendered, 
it  is  enough  to  produce  a  duly  certified  copy  *  of  the  decree,'  but 
when  it  is  desired  to  prove  the  matter  adjudged  by  way  of  estoppel,' 
it  will  be  necessary  to  produce  the  complete  record,''  which  includes 
the  depositions  and  exhibits,  as  well  as  the  pleadings  and  the  decree.' 

The  question  of  who  are  privies  and  how  far  sureties  are  bound 
by  decrees  rendered  against  their  principals,  are  frequently  matters 
of  nice  discrimination,  and  are  considered  in  many  decided  cases, 
and  treated  at  large  in  text-books  more  particularly  adapted  to  the 
discussion  of  such  subjects.' 

When  a  Decree  is  a  Bar  to  Another  Suit. 

§  263.  In  connection  with  what  has  already  been  said  ^''  of  the 
defence  of  a  former  judgment  or  decree,  and  of  the  conclusiveness 

•  Daniel's  Chy.  Pr.',  Vol.  1,  p.  817. 

^  Owens  V.  Dawson,  1  Watts.  149;  26  Am.  Dec.  49. 

'Lovell  V.  Arnold,  2  Munf.  167;  Eobinson's  Pr.,  Vol.  7,  p.  145. 

'  Decrees  of  other  States  must  be  authenticated  according  to  the  act  of  Congress. 
Daniel's  Chy.  Pr.,  Vol.  1,  p.  867,  note;  Greenleaf  on  Evidence,  Vol.  1,  |  504;  1 
U.  S.  Stat,  at  Large,  122;  Post,  Ch.  6,  i  280. 

^  White  V.  Clay's  Ex' or,  7  Leigh,  68;  Wynn  v.  Harman's  Devisees,  5  Grat.  166. 

'  As  to  pleas  of  former  judgment  or  decree,  see  Ante,  Vol.  1,  p.  400. 

'  Where  it  is  to  show  the  authority  of  a  marshal  to  make  a  deed.  Masters  v. 
Vamer's  Ex'ors,  5  Grat.  168.  But  by  statute  (act  of  February  10,  1898,  Acta 
1897-8,  p.  322)  the  deed  itself  shall  he  prima  facie  evidence  that  the  sale  was  regu- 
larly made  and  that  the  other  recitals  in  the  deed  are  true. 

•  Hanson  v.  Buckner's  Ex' or  and  Devisees,  4  Dana,  251;  29  Am.  Dec.  401. 

•  See  Eobinson's  Practice,  Vol.  7,  pp.  137  to  155;  Edmunds  v.  Venable  et  ah,  1 
P.  &  H.  121;  Davis  v.  Brown,  94  U.  S.  E.  423;  Cromwell  v.  County  of  Sac,  Id. 
351 ;  Donner  v.  Morrison,  2  Grat.  250. 

"  Ante,  Vol.  1,  p.  400;  Johnson  v.  Jennings,  10  Grat.  1;  Munford,  &c.  v.  Over- 
seers of  Poor,  2  Band.  313;  Jacob  v.  HiU  et  als,  2  Leigh,  393;  Crawford  r.  Jarret's 
Adm'r,  2  Leigh,  639;  Nichols  v.  Campbell,  10  Grat.  560;  Baylor's  Lessee  v.  De 
Jamette,  13  Grat.  152.  For  effect  of  a  decree  in  rem  as  evidence,  see  Greenleaf 
on  Evidence,  Vol.  1,  ?  550;  Winston  v.  Starke  et  al,  12  Grat.  317. 
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of  a  decree/  we  again  call  attention  to  the  fact,  that  a  decree  to  be 
a  bar  to  any  other  original  bill  between  the  same  parties  for  the 
same  matters  must  have  been  a  decision  upon  the  merits  without 
reservation ;  ^  for  if  in  the  former  cause  there  was  no  decision  by 
the  court  upon  the  merits,  or  if  this  fact  is  not  made  to  appear, 
the  case  will  not  come  within  the  rule  making  a  decree  a  bar  to  a 
new  suit ;  ^  and  where  a  bill  was  dismissed,  because  no  person  ap- 
peared on  the  part  of  the  plaintiff,  it  was  considered  merely  equiv- 
alent to  a  judgment  of  non-suit  at  law.^ 

A  simple  expression  of  opinion  in  a  decree  is  not  conclusive ;  ° 
and  a  second  bill  presenting  new  views  of  the  case,  and  introduc- 
ing new  and  distinct  rights,  has  sometimes  been  sustained.  Thus 
there  was  a  verdict  and  judgment  at  law  in  an  action  of  covenant ; 
an  injunction  was  obtained  upon  grounds  which  proved  to  be 
against  the  complainant,  and  the  injunction  was  therefore  dissolved, 
and  the  bill  dismissed.  Afterwards  a  second  bill  was  filed  for  ncM^ 
matter,  which,  although  it  existed  at  the  time  of  the  contract,  was 
unknown  to  either  party.  It  affected,  in  an  important  degree,  the 
subject  of  the  contract,  and,  indeed,  showed  that  no  claim  ought 
to  be  sustained  under  the  contract.  Under  such  circumstances  the 
plaintiff  at  law  was  perpetually  enjoined  from  proceeding  on  his 
judgment.^  This  case  is  akin  to  those  in  which  courts  of  chancery 
relieve  against  judgments  at  law.' 

The  rules  of  estoppel  prevail  in  favor  of  a  party  bringing  a  suit 
to  enforce  a  decree,*  for  the  former  decree,  unless  obtained  by  fraud, 

'  Ante,  Vol.  2,  §  237.     See  also  Post,  ?  378. 

'  Holmes,  &c.  v.  Eamsen,  &c.,  7  Johns.  Chy.  E.  286;  Ferine  v.  Dunn,  4  Id.  142' 
Holliday  and  Wife  v.  Coleman  and  Wife,  2  Munf.  162. 

'  Ante,  Vol.  1,  p.  400. 

*  Kosse,  &c.  V.  Bust,  4  Johns.  Chy.  R.  300. 

5  Niday  v.  Harvey  &  Co.  et  ok,  9  Grat.  454.  A  consent  decree  dismissing  a  bill 
is  equal  to  an  adjudication  on  the  merits.  Lockwood  v.  Holliday,  16  W.  Va.  661. 
But  a  dismissal  of  a  suit  without  prejudice  is  not  a  bar  to  a  new  suit.  Lang's 
Heirs  v.  Waring,  60  Am.  Dec.  533;  note,  p.  539. 

'  Armstrong  and  Wife  v.  Hickman,  6  Munf.  287. 

'  Ante,  Vol.  1,  p.  15  to  24. 

8  Story' 3  Eq.  PI.,  §  429  to  §  433;  |  641. 
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is  conclusive  against  the  parties  to  the  suit  who  have  appeared  or 
have  been  served  with  process.  Hence,  when  in  a  foreign  attach- 
ment suit,  where  the  decree  would  otherwise  have  been  in  rem,  the 
subpoena  was  served  upon  the  absent  defendant,  and  a  personal 
decree  was  rendered  against  him  for  the  amount  of  the  debt  in 
another  suit  brought  by  the  plaintiff  to  obtain  satisfaction  of  the 
decree,  the  validity  of  the  decree  in  the  first  suit  was  not  allowed 
to  be  questioned.^ 

A  party  setting  up  a  claim  in  one  character  in  a  suit  may  also 
be  estopped  from  setting  up  another  claim  by  a  new  suit  which  he 
might  have,  but  did  not  assert  in  the  first  suit.  Thus  in  a  general 
creditor's  bill  against  the  administrator  and  heirs  of  a  deceased 
party,  the  widow  of  one,  whose  administrator  the  deceased  had 
been,  filed  a  petition  claiming  a  share  of  the  estate  of  one  of  her 
sons  who  had  died  intestate,  and  this  claim  had  been  reported  as  a 
fiduciary  debt.  There  was  then  a  final  decree  directing  the  pay- 
ment of  the  fiduciary  debts  and  a  distribution  of  the  fund  in  the 
hands  of  the  receiver,  or  which  he  should  afterwards  collect,  pro 
rata  among  the  general  creditors.  After  this  decree  the  petitioner 
filed  her  bill  to  subject  a  fund  in  the  hands  of  the  receiver,  not 
yet  paid  out  to  the  creditors,  to  the  payment  of  her  claim  as  widow, 
which  claim  she  had  not  asserted  in  the  petition  before  filed  by 
her.  On  this  state  of  facts  it  was  held  that  the  plaintiff  having 
made  herself  a  party  in  the  creditor's  suit,  without  setting  up  her 
claim  as  widow,  was  concluded  by  the  final  decree  in  that  suit,  and 
could  not  set  up  a  claim  to  the  fund  in  the  hands  of  the  receiver.^ 
This  case  is  declared  to  be  within  the  ruling  in  the  cases  of  Jones, 
&c.  V.  Myrick's  Ex'ors,  and  Myrick's  Ex'ors  v.  Epes  et  als,  8 
Grat.  179,  in  which  the  circumstances  were  as  follows :  A  judg- 
ment creditor  having  the  prior  lien  on  the  lands  of  his  debtor,  filed 
a  bill  against  his  debtor  and  other  creditors  having  incumbrances 
on  his  debtor's  lands.     Pending  this  suit  another  creditor  of  the 

'  Burbridge  v.  Higgins'  Adm'r,  6  Grat.  119. 

'  Tilson  V.  Davis'  Adm'r  et  ah,  32  Grat.  92,  and  cases  cited  on  p.  104. 
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same  debtor  filed  a  bill  against  him  and  his  creditors,  and  among 
them  the  judgment  creditor,  seeking  to  subject  the  lands  under  his 
lien  ;  and  in  this  suit  the  proceeds  of  the  whole  lands,  which  were 
sold  by  the  sheriff  under  the  insolvent  laws,  or  by  the  trustees  in 
the  deeds,  were  distributed  by  the  decree  of  the  court  to  other 
creditors.  The  judgment  creditor  afterwards  matured  his  suit  and 
brought  it  on  for  hearing,  and  it  was  held  that  the  decree  in  the 
other  cause  concluded  him,  so  that  he  was  not  entitled  to  recover 
from  the  creditors,  who  received  them,  the  proceeds  of  the  land 
sold  by  the  sheriff,  nor  was  he  entitled  to  have  the  land  sold  as 
against  the  purchaser  thereof. 

Enforcement  of  a  Decree. 

§  264.  Besides  original  bills  for  the  enforcement  of  the  lien  of 
decrees  on  real  estate,'  it  often  becomes  necessary  to  file  a  bill  for 
the  enforcement,  of  a  decree  rendered  in  a  prior  cause. ^  This 
happens  generally  in  cases  where  parties  neglecting  to  proceed 
upon  the  decree,  their  rights  under  it  become  so  embarrassed  by  a 
variety  of  circumstances,  that  it  is  necessary  to  have  the  decree  of 
the  court  to  settle  and  ascertain  them.'  Among  the  circumstances 
justifying  this  proceeding  are  cases  in  which  a  bill  filed  by  a  per- 
son who  does  not  claim  under  any  party  to  the  original  decree,  but 
who  claims  in  a  similar  interest,  and  when  one  claims  as  assignee 
of  a  party  to  the  decree.*  In  such  cases  the  original  decree  can- 
not, as  a  rule,  be  examined  ijito  or  assailed  in  any  way,  but  there 
are  circumstances  of  mistake  and  error  ;vhich  it  is  said  will  justify 
a  court  of  equity  in  refusing  to  enforce  a  decree.' 

A  decree  may  also  be  enforced  by  process  of  contempt,  and  be- 

1  Post,  Ch.  7. 

2  Minor's  Institutes,  Vol.  4,  Pt.  2,  p.  1138.     See  also  Daniel's  Chy.  Pr.,  Vol.  2, 
p.  1042. 

'  Story's  Eq.  PI.,  ?  429. 
•Story's  Eq.  PI.,  ?  429. 
"Id.,  I  430;  note  a,  I  641. 
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fore  the  enactment  of  the  statute,  this  was  the  only  way  in  which 
courts  of  equity  could  compel  parties  to  submit  to  their  decrees.' 
Without  in  terms  taking  away  the  power  of  a  court  of  equity  to 
enforce  its  decree  by  process  of  contempt,  the  statute^  puts  decrees 
on  the  same  footing  with  judgments,^  and  provides  that  the  persons 
entitled  to  the  benefit  of  any  decree  or  order  requiring  the  payment 
of  money,  shall  be  deemed  judgment  creditors  although  the  money 
be  required  to  be  paid  into  a  court,  or  bank  of  deposit ;  and  that 
in  such  cases  an  execution  on  the  decree  or  order  shall  make  such 
recital  thereof,  and  of  the  parties  to  it,  as  may  be  necessary  to 
designate  the  case,  and  if  a  time  be  specified  in  the  decree  or  order 
within  which  the  payment  is  to  be  made,  the  execution  shall  not 
issue  until  the  expiration  of  that  time.  Since  executions  may  issue 
on  decrees,  the  courts  of  equity  have  the  same  power  to  superin- 
tend and  control  them  that  the  courts  of  law  exercise  over  execu- 
tions issued  on  judgments,^  and  hence,  if  one  be  improperly  issued, 
the  court  may  quash  it  in  term,  or  the  judge  in  vacation  may 
restrain  proceedings  upon  it  by  an  injunction  order,"  or  may,  on 
proper  notice,  quash  it.° 

'  Minor's  Institutes,  Vol.  4,  Pt.  1,  p.  798.  See  also  Id.,  Pt.  2,  pp.  1210,  1211. 
A  party  in  contempt  may  not  file  an  answer,  plea,  etc.  Gant  v.  Gant,  10  Hum- 
phreys, 464;  53  Am.  Deo.  736;  note,  p.  737.  See  Hutton  v.  Lockridge,  21  W. 
Va.  254.  But  see  the  act  of  February  26,  1898,  Acts  1897-8,  p.  548,  which,  if 
sustained  or  regarded  by  the  courts,  substantially  destroys  their  power  to  enforce 
their  own  decrees.  See  a  strong  and  earnest  vindication  of  this  act  in  4  Va.  Law 
Register,  pp.  281,  345. 

2  Code,  U  3557,  3558;  Code  W.  Va.,  Ch.  139,  ?  1. 

'  Windrum  v.  Parker  and  Goodwyn,  2  Leigh,  361.  The  clerk  must  in  every 
case  issue  an  execution  on  a  judgment  for  money  unless  he  is  directed  not  to  do  so. 
Code,  i  3581  as  amended  by  act  of  February  28,  1898,  Acts  1897-8,  p.  586.  But 
the  change,  it  is  supposed,  was  not  intended  to  affect  the  provisions  of  ^  3559  as  to 
decrees  for  distribution  against  special  commissioners  and  othere.  Ante,  p.  880, 
note  1. 

*  Windrum  i'.  Parker  and  Goodwyn,  2  Leigh,  361. 

"  Shackelford  v.  Apperson,  6  Grat.  451. 

« Code,  5  3599.  In  Suavely  v.  Harkrader,  30  Grat.  487,  492,  493,  it  was  held 
that  a  motion  to  quash  an  execution  did  not  suspend  its  enforcement  pending  the 
motion.  The  result  was  that  resort  had  to  be  had  to  an  injunction.  Now  the 
statute  (Code,  ?  3599)  provides  that  the  judge  or  court  upon  apiilication  may  make 
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The  former  statute'  only  applied  to  final  decrees,  and  hence 
when  in  a  suit  to  subject  land  to  the  payment  of  the  purchase 
money  there  was  a  decree  against  the  defendant  for  a  certain  sum, 
and  which  provided  that  if  he  should  fail  to  pay  it  within  thirty 
days,  a  commissioner  should  sell  the  land  upon  certain  terms  pro- 
vided in  the  decree,  it  was  held  that  the  clerk  had  no  authority  to 
issue  an  execution  on  this  decree  without  an  order  of  the  court,  or 
of  the  judge  in  vacation.^  The  present  statute  would  probably 
cover  the  right  to  issue  an  execution  on  such  a  decree,  inasmuch  as 
it  was,  in  terms,  an  order  for  the  payment  of  money,  but  an  ob- 
jection not  noted  in  the  case  would  probably  forbid  an  execution 
to  issue  under  such  circumstances,  for  as  upon  the  levy  of  an  exe- 
cution on  goods  sufficient  to  satisfy  it,  the  levy  will  be  regarded  as 
a  satisfaction  and  the  creditor  will  look  to  the  officer  for  payment 
unless  the  levy  has  been  abandoned  with  the  consent  of  the  debtor, 
or  the  property  levied  on  has  been  eloined  by  liim,^  so  a  decree  for 
the  sale  of  land  to  satisfy  a  debt  will  be  held  to  at  least  suspend 
the  right  to  issue  an  execution,  unless  under  all  the  circumstances 
of  the  case  it  be  deemed  more  equitable  that  relief  should  be  had 
in  that  way  than  by  selling  the  property,  or  unless  there  is  reason 
to  apprehend  that  the  proceeds  of  the  sale  will  not  suffice  to  pay 
the  debt.'' 

a  suspending  order  pending  the  motion  to  quash,  provided  a  proper  bond  is  given. 
See  also  Code  W.  Va.,  Ch.  140,  i  17. 

UE.  C,  p.  545,  i  55. 

'  Shackelford  v.  Apperson,  6  Grat.  457. 

"  Walker  et  als  v.  The  Commonwealth,  18  Grat.  13. 

*  Bussell  V.  Eandolph,  26  Grat.  705;  Freeman  on  Judgments,  J  474.  But  for  a 
fuller  discussion  of  this  subject,  see  Post,  Ch.  6,  ^  294. 
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When  an  Issue  should  be  Directed. 

§  265.  The  nature  and  objects  of  an  issue  out  of  chancery,  it  is 
said,'  cannot  be  better  stated  than  they  are  by  Mr.  Justice  Black- 
stone,^  as  follows  :  "  The  chancellor's  decree  is  either  interlocutory 
or  final.  It  very  seldom  happens  that  the  first  decree  can  be  final, 
or  conclude  the  cause ;  for  if  any  matter  of  fact  is  strongly  con- 
troverted, this  court  is  so  sensible  of  the  deficiency  of  trial  by 
written  depositions  that  it  will  not  bind  the  parties  thereby,  but 
usually  directs  the  matter  to  be  tried  by  jury,  especially  such  im- 
portant facts  as  the  validity  of  a  will,  or  whether  A  is  the  heir-at- 
law  to  B,  or  the  existence  of  a  modus  dedmandi,  or  real  and  im- 
memorial composition  for  tithes.  But  as  no  jury  can  be  summoned 
to  attend  this  court,  the  fact  is  usually  directed  to  be  tried  at  the 
bar  of  the  court  of  King's  Bench,  or  at  the  assizes,  upon  a  feigned 
issue.  .For  (in  order  to  bring  it  there,  and  have  the  point  in  dis- 
pute, and  that  only  put  in  issue)  an  action  is  feigned  to  be  brought, 
^\4ierein  the  pretended  plaintiff  declares  that  he  laid  a  wager  of  £5 
with  the  defendant  that  A  was  heir-at-law  to  B,  and  then  avers 
tliat  he  is  so,  and  brings  his  action  for  the  =£5.     The  defendant 

'Story's  Eq.  Jurisprudence,  Vol.  2,  J  1479.     See  also  Keagy  c.  Trout,  85  Va. 
395;  McCuUy  v.  McCuUy,  78  Va.  159;  Fishbume  t).  Furguson,  84  Va.  87. 
'  3  Black.  Coram.  452,  453. 
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allows  the  wager,  but  avers  that  A  is  not  the  heir  to  B ;  and 
thereupon  that  issue  is  joined,  jvhich  is  directed  out  of  chancery 
to  be  tried ;  and  then  the  verdict  of  the  jurors  at  law  determines 
the  fact  in  the  court  of  equity.  These  feigned  issues  seem  bor- 
rowed from  the  sponsio  judidallis  of  the  Romans,  and  are  also 
frequently  used  in  the  courts  of  law,  by  consent  of  the  parties,  to 
determine  some  disputed  right  without  the  formalty  of  pleading, 
and  thereby  to  save  much  time  and  expense  in  the  decision  of  the 
cause.  So  likewise  if  a  question  of  mere  law  arises  in  the  course 
of  a  cause,  as  whether  by  the  words  of  a  will  an  estate  for  life  or 
entail  is  created ;  or  whether  a  future  interest,  devised  by  a  tes- 
tator, shall  operate  as  a  remainder  or  an  executory  devise,  it  is  the 
practice  of  this  court  to  refer  it  to  the  opinion  of  the  judges  of  the 
court  of  King's  Bench  or  common  pleas,  upon  a  case  stated  for 
that  purpose,  wherein  all  the  material  facts  are  admitted,  and  the 
point  of  law  is  submitted  to  their  decision,  who,  thereupon,  have 
it  solemnly  argued  by  counsel  on  both  sides,  and  certify  their 
opinion  to  the  chancellor,  and  upon  such  certificates  the  decree  is 
usually  founded." 

The  necessity  for  a  feigned  issue,  in  actual  form,  has  long  since 
been  dispensed  with  in  practice ;  and  the  courts  of  chancery  refer 
questions  of  fact  which  arise  in  suits  in  equity,  directly  to  juries 
to  be  passed  upon  by  them.^  What  is  now  considered  a  proper 
matter  for  such  a  reference  is  the  subject  we  propose  to  discuss. 

Whether  an  issue  will  be  directed,  is  a  matter  of  discretion,^ 
which  must  be  exercised  upon  sound  principles  of  reason  and  jus- 
tice, subject  to  the  supervision  of  the  appellate  court.'  While  the 
court  often  directs  an  issue  when  the  evidence  is  so  contradictory 

1  Code,  i  3381  as  amended  by  act  of  March  3,  1898,  Acts  1897-8,  p.  942. 

2  Smith,  &c.  1).  Coull,  &c.,  5  Johns.  Chy.  E.  118. 

^  Ante,  Vol.  1,  p.  430,  citing  Wise  u.  Lamb,  9  Grat.  294;  Stanard  j).  Graves,  2 
Call,  369;  Gardener  v.  Gardener,  22  Wend.  K.  536;  Dale  v.  Eosevelt,  6  Johns. 
Chy.  E.  255;  Keed  v.  Cline's  Heirs,  9  Grat.  136;  Beverly  v.  Walden,  20  Grat. 
154;  Carter  !>.  Carter,  82  Ya.  624;  Fishburae  v.  Ferguson,  84  Va.  87;  Loftus  i. 
Maloney,  89  Va.  576. 
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as  to  render  an  open  cross-examination  of  the  witnesses  proper, 
yet  it  does  not  follow  that  an  issue  is  necessary  and  proper  in 
every  case  where  the  evidence  happens  to  be  conflicting ;  and  the 
court  is  not  bound,  on  that  mere  ground,  to  direct  an  issue,  but 
may  judge  of  the  weight  of  evidence,  and  if  its  conscience  is 
satisfied,  may  decide  without  a  jury.^ 

It  was  a  settled  rule  also,  that  in  no  case  ought  an  issue  to  be 
ordered  to  enable  a  party  to  obtain  evidence  to  make  out  his  case  ; 
that  when  the  allegations  of  the  bill  were  positively  denied  by  the 
answer,  and  the  plaintiff  had  failed  to  furnish  two  witnesses,  or 
one  witness,  and  corroborating  circumstances  in  support  of  the 
bill,  it  was  error  in  the  chancellor  to  order  an  issue ;  that  no  issue 
should  be  ordered  until  the  plaintiff  had  thrown  the  burden  of 
proof  on  the  defendant ;  that  imtil  the  burden  was  so  shifted,  and 
the  case  rendered  doubtful  by  the  conflicting  evidence  of  the  oppos- 
ing parties,  the  defendant  could  not  be  deprived  by  an  order  for 
an  issue  of  his  right  to  a  decision  by  the  court  on  the  case  made 
by  the  pleadings  and  the  proofs.^ 

"  It  is,"  said  Judge  Carr,'  "  the  bounden  duty  of  the  plaintiff, 
who  calls  for  the  solemn  judgment  of  the  court,  to  present  the 
court  with  something  like  certainty  on  which  to  rest  that  judg- 
ment— he  may  draw  this  from  the  defendant  if  he  can — he  may 
prove  it  by  witnesses — he  may  establish  it  by  documents,  but  in 
some  way  he  must  show  it,  or  he  fails,  and  his  bill  must  be  dis- 
missed." But  now  by  statute ''  in  Virginia  it  is  provided  that  the 
court  shall  have  the  discretion  to  direct  such  an  issue  to  be  tried 

'  Ante,  Vol.  1,  p.  430,  and  cases  cited;  Almond  u.  Wilson,  75  Va.  613.  The 
court  may,  of  its  own  motion,  direct  an  issue  where  the  evidence  is  conflicting. 
Meek  v.  Spracher,  87  Va.  162;  WUliams  v.  Blakey,  76  Va.  254;  McCuUy  v.  Mc- 
CuUy,  78  Va.  159;  Crebs  v.  Jones,  79  Va.  381. 

'Ante,  Vol.  1,  p.  430,  citing  Smith's  Adm'r  v.  Betty  et  als,  11  Grat.  752;  Pryor 
I.  Adams,  1  Call,  382;  Wise  v.  Lamb,  9  Grat.  294;  Grigsby  v.  Weaver,  5  Leigh, 
197;  Beverly  «i.  Waldeu,  20  Grat.  154;  VangUder  d.  Hoffinan,  22  W.  Ya..  1;  Ma- 
hukej).  Neale,  23  W.  Va.  57;  Keagy  j).  Trout,  85  Va.  390. 

'■'  Grigsby  v.  Weaver,  5  Leigh,  197. 

*  Code,  l  3381,  as  amended  by  act  of  March  3,  1898,  Acts  1897-8,  p.  942. 


890  ISSUES    OCT    OF    CHANCERY.  §  265 

before  any  proof  has  been  taken  by  either  the  plaintiff  or  defen- 
dant if  it  shall  be  shown  by  affidavit  or  affidavits,  after  reasonable 
notice,  that  the  case  will  be  rendered  doubtful  by  the  conflicting 
evidence  of  the  opposing  party. 

The  object  of  an  issue  out  of  chancery  is  not  that  a  jury  may 
decide  questions  of  fact  involved  in  a  suit,  but  merely  because  the 
subject  and  the  evidence  being  of  so  complicated  and  contradictory 
a  nature,  as  that  written  testimony,  in  the  shape  of  depositions, 
not  affording  to  the  court  the  means  for  a  satisfactory  conclusion, 
the  issue  is  ordered  that  the  witnesses  may  appear  in  person  and 
testify  ore  tenus  before  the  jury,  and  thus  the  court,  through  its 
verdict,  will  have  the  better  information  for  its  conscience.' 

It  will  be  observed  that,  except  under  the  recent  statute,  before 
the  issue  has  been  ordered,  the  court  will  have  had  an  opportunity 
fully  to  inspect  the  evidence  by  reading  the  depositions,  and  in 
order  to  a  right  decision  it  will  thus  have  both  the  conclusions  of 
the  jury  and  the  inferences  which  it  draws  from  its  own  reading 
of  the  evidence  to  aid  it  in  reaching  a  right  conclusion. 

These  are  the  principles,  generally  stated,  that  prevail  in  deter- 
mining the  propriety  of  directing  an  issue  out  of  chancery  ;  but 
they  are  not  of  universal  application ;  for  while,  in  perhaps  a 
majority  of  the  States,  it  is  held  that  to  direct  or  refuse  an  issue 
out  of  chancery  is  a  matter  resting  in  the  sound  judicial  discretion 
of  the  court,  yet,  in  some  of  the  States,  it  is  a  matter  of  right  to 
have  a  trial  by  jury  of  every  question  of  fact  that  arises  in  a  suit 
of  equity.^ 

In  the  United  States  courts,  the  awarding  or  refusing  the  issue 
is  a  matter  within  the  discretion  of  the  court.  It  is  then  directed 
to  be  tried,  for  the  purpose  of  informing  the  conscience  of  the 
chancellor,  and  aiding  him  to  come  to  a  proper  conclusion,  and  if 
he  thinks  the  trial  has  not  been  fair,  or  for  any  other  reason  de- 

"  Daniel's  Chy.  Pr.,  Vol.  2,  p.   1072,  note;  Williams  v.  Blakey,  76  Va.  2.54. 
But  see  Marshall  v.  Marshall,  18  \V.  Va.  395,  and  19  W.  Va.  274. 
'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1075,  and  notes. 
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sires  a  new  trial,  it  is  iu  his  discretion  to  order  it.  But  he  may 
proceed  with  the  cause,  although  dissatisfied  with  the  verdict,  with- 
out a  new  trial,  and  may  make  a  decree  contrary  to  the  verdict,  if, 
in  his  judgment,  the  law  and  the  evidence  so  require.' 

The  principles  thus  stated  will  perhaps  be  better  understood  if 
regarded  in  the  light  of  decided  causes  to  which  they  have  been 
applied. 

Issues  have  been  awarded  when  the  uncertainty  as  to  the  validity 
of  the  title  arises  from  questions  of  fact ;  when  there  is  a  want  of 
evidence,  or  where  the  evidence  is  contradictory,  or  so  nearly  bal- 
anced as  to  render  an  open  and  rigid  cross-examination  of  the 
witnesses  before  a  jury  necessary ;  in  order  to  try  a  question  of 
fraud ;  to  try  whether  a  will,  said  to  have  been  lost,  was  ever  in 
fact  executed,  and  if  so  what  were  its  provisions ;  to  try  whether 
a  deed  was  duly  and  fairly  executed ;  to  try  the  title  to  land  be- 
fore the  purchaser  was  compelled  to  accept  the  same  ;  the  question 
of  the  marriage  of  parents  and  the  legitimacy  of  a  child ;  the 
genuineness  of  a  deed  forming  a  link  in  the  chain  of  title  on  a  bill 
for  the  specific  performance  of  a  purchase  of  land  ;  to  try  whether 
an  absolute  bill  of  sale  was  intended  only  as  a  security  ;  ^  whether 
the  sale  of  a  house  or  other  property  was  really  intended  as  a  shift 
to  evade  the  statute  against  usury ;  to  try  whether  a  testator  was 
sane,  or  seriously  intended  the  proposed  will  as  such,  or  had  sub- 
sequently nullified  it  by  a  republication  of  a  former  will,  or  by  a 
revocation  ;  to  try  the  fact  of  a  secret  partnership  ; '  to  try  a  claim 
in  a  creditor's  suit,  the  question  of  title  in  a  suit  for  partition,  and 
the  validity  of  a  will  of  real  estate ;  to  try  a  question  of  usury 
arising  out  of  disputed  facts  ;  to  ascertain  the  damages  to  a  pur- 

» Johnson  v.  Harmon,  4  Otto  (94  U.  S.  B. ),  371;  Watt  v.  Starke,  11  Otto  (101 
U.  S.  E.),  247;  Busey  v.  Gallagher,  20  Wall.  670.  But  see  Lavell  v.  Gold's 
Adm'r,  25  Grat.  473.  As  to  the  trial  of  issues,  where  patents  are  involved,  see 
Acts  of  Congress,  February  16,  1875;  Watt  v.  Starke,  11  Otto,  250;  Abbotf  s  U.  S. 
Pr.,  Vol.  2,  p.  354;  Quinby  v.  Conlan,  14  Otto  (104  U.  S.  E. ),  420. 

'  Knibb's  Ex' or  v.  Dixon's  Ex' or,  1  Baud.  249. 

'  Cocke  V.  Upshaw,  &c.,  6  Munf.  464. 
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chaser  from  the  loss  of  land  recovered  from  him  by  a  better  title ; 
to  try  whether  the  execution  of  a  certain  deed  was  an  act  of 
fraudulent  preference  in  contemplation  of  bankruptcy ;  whether 
the  assignment  of  a  mortgage  was  absolute,  or  merely  as  authority 
to  enable  the  defendant  to  collect ;  ^  whether  an  obligation  upon 
which  judgment  was  rendered,  and  from  which  the  defendant  was 
seeking  relief  was  forged ;  ^  where  there  was  conflicting  testimony 
on  a  charge  of  fraud ;  ^  to  try  whether  a  receipt  produced  was 
fairly  obtained ;  *  whether  a  transaction  under  the  guise  of  the 
purchase  of  a  horse  was  usurious ;  °  whether  a  deed  was  upon  a 
consideration  deemed  valuable  in  law  ;^  to  try  the, identity  of  per- 
sonal property  bequeathed  in  a  will ; '  to  determine  the  length  of 
time  that  possession  had  been  held  of  certain  personal  property  ; ' 
to  try  whether  certain  land  in  controversy  was  covered  by  the 
patent  under  which  the  plaintiffs  claimed  ; '  to  ascertain  whether 
a  debt  was  founded  on  a  gaming  consideration ; '°  whether  a  claim 
of  a  creditor  for  which  he  was  endeavoring  to  subject  certain 
property,  was  fair  and  bona  fide  or  fictitious  and  fraudulent ; " 
and  where  the  subject  in  controversy  was  in  the  nature  of  esti- 
mated and  unliquidated  damages,  and  the  accuracy  and  credit  of 
the  witnesses  was  impeached.'^ 

The  direction  of  an  issue  has  been  refused  when  the  amount  in 
controversy  was  small,  and  the  facts  could  be  satisfactorily  ascer- 

'  Daniel' s  Chy.  Pr. ,  Vol.  2,  p.  1073,  note,  and  cases  there  cited. 
'West's  Ex' or  v.  Logwood,  6  Munf.  491;  Apthorp,  &c.  v.  Comstock,  &c.,  2 
Paige,  482. 
'Hooe  V.  Marquess,  4  Call,  416;  Johnson  v.  Hendley,  5  Munf.  219. 
'  Marshall  v.  Thompson,  2  Munf.  412. 

*  Douglass  V.  McChesney,  2  Eand.  109. 

*  Bullock  V.  Irvine's  Adm'rs,  4  Munf.  450. 
'  Gait  and  Garland  v.  Carter,  6  Munf  245. 
'Hudson  V.  Hudson's  Adm'r,  &c.,  6  Munf.  357. 

'  Boyd  and  Wife  v.  Hamilton's  Heirs,  6  Munf.  459. 
'"  Nelson' s  Adm'  r  v.  Armstrong  et  als,  5  Grat.  354. 
"  Beale  v.  Diggs  et  als,  6  Grat.  582. 

^^  Isler  and  Wife  v.  Grove  and  Wife,  8  Grat.  257;  Candee  v.  Lord,  2  New  York, 
269;  51  Am.  Dec.  294;  note,  p.  299. 
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tained  by  discovery ;  ^  where  there  was  no  testimony  to  support  a 
claim  ;  ^  where  a  cause  was  set  down  for  hearing  upon  bill,  answer, 
replication  and  proofs  ;  and  the  evidence  failed  as  to  an  essential 
matter  of  equity.''  So  the  court  refused  an  issue,  and  referred  the 
cause  to  a  master  commissioner,  to  ascertain  and  report  the  diifer- 
ence  between  the  price  that  certain  land  would  have  brought  if 
sold  on  certain  credits,  and  that  which  it  did  bring  on  the  actual 
terms  of  sale ;  ^  but  where  the  suit  was  for  specific  performance,  it 
was  held  proper  to  ascertain  the  amount  of  damages  due  to  the 
plaintiff  either  by  a  reference  to  a  commissioner  or  by  an  issue  of 
quantum  damnificatus.^ 

Even  although  the  evidence  is  contradictory,  it  does  not  follow 
that  an  issue  must  be  directed,  for  if  the  chancellor  is  satisfied 
that  the  weight  of  evidence  is  on  one  side  he  is  not  bound  to  direct 
an  issue.^ 

The  issue,  whenever  ordered,  must  be  respecting  facts  material 
to  a  decree  in  the  cause.' 

Haw  the  Issue  is  made  up  and  Directed. 

§  266.  An  issue  may  be  directed  at  any  time  before  the  final 
hearing  of  a  cause,'  and  indeed  at  what  is  intended  as  the  final 
hearing  the  propriety  of  an  issue  may  become  apparent,  and  it 
will  then  be  directed,  and  the  final  decree  postponed  to  await  the 
result  of  the  issue.  The  issue  is  made  up  in  the  chancery  cause, 
and  certified  to  the  proper  court  for  trial ;  or  else  in  courts  having 
both  common  law  and  chancery  jurisdiction,  it  is,  as  is  usual,  tried 

1  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1073,  n.  (1). 

•  Paynes  v.  Coles,  &c. ,  1  Munf.  373.     But  see  the  statute  now  in  Virginia,  Ante, 
p.  889. 

»  Yarwood  v.  Eldridge,  1  Green.,  Ch.  290. 

*  Moore  v.  Hilton  et  ah,  12  Leigh,  2. 
5  Nagle  V.  Newton,  22  Grat.  814. 

»  Herd's  Adm'r  v.  Colbert  el  als,  28  Grat.  49. 

'  Comly  V.  Waters  et  als,  2  Del.  Chy.  R.  72. 

•Keybold  v.  Dodd's  Adm'r,  1  Harrington,  401;  26  Am.  Dec.  401. 
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before  the  same  judge  that  directs  the  issue  ;  the  statute '  in  Vir- 
ginia providing  that  any  court,  wherein  a  chancery  cause  is  pend- 
ing, may  direct  an  issue  to  be  tried  in  such  court,  or  in  any  circuit 
or  corporation  court. 

The  issue  is  written  out  as  an  order  in  the  chancery  cause,  and 
is  certified  to  the  jury  in  the  same  court,^  or  to  such  other  court  as 
is  to  try  the  issue.  In  the  order,  the  court  provides  that  on  the 
trial  of  the  issue,  copies  of  the  bill,  answer  and  exhibits,  and  depo- 
sitions of  such  of  the  witnesses  as  are  dead,  or  cannot  attend,  shall 
be  read  in  evidence,'  and  it  imposes  such  restrictions  upon  the 
parties  as  will  prevent  all  fraud  or  surprise  on  the  trial ;  *  but 
depositions  taken  in  the  cause  in  the  chancery  court  are  not  to  be 
read  to  the  jury  unless  proof  be  given  that  the  witnesses  are  dead 
or  abroad,  or  otherwise  unable  to  attend  the  trial.' 

When  the  issue  as  framed  does  not  embrace  the  objects  contem- 
plated, the  court  will  direct  a  new  and  proper  issue ;  and  such  an 
order  being  merely  interlocutory,  it  has  been  held  that  it  may  be 
set  aside  at  a  term  of  the  court  subsequent  to  that  at  which  it  was 
made,  or  the  court  may  proceed  to  a  final  decree  without  setting 
aside  the  order  for  trying  the  issue,^  and  this  rule  has  been  ob- 
served in  Virginia.' 

'Code,  S  3381.  The  statute  of  West  Virginia  (Code,  Ch.  131,  §  4)  in  terms 
confines  the  issue  out  of  chancery  to  cases  in  which  there  is  such  conflict  of  evi- 
dence as,  in  the  opinion  of  the  court,  to  render  it  proper,  and  also  provides  that 
though  the  verdict  in  such  case  may  be  set  aside,  yet  there  shall  not  be  anew  jury 
trial,  but  the  court  must  proceed  to  decree  as  if  no  issue  had  been  directed.  But 
by  act  of  the  legislature  of  Virginia  of  March  3,  1898,  Acts  1897-8,  p.  942, 
amending  §  3381,  it  is  provided  that  the  court  shall  have  the  discretion  to  direct 
such  an  issue  to  be  tried  before  any  proof  has  been  taken  by  either  the  plaintiff  or 
defendant  if  it  shall  be  shown  by  affidavit  or  affidavits,  after  reasonable  notice,  that 
the  case  will  be  rendered  doubtful  by  the  conflicting  evidence  of  the  opposing  party. 

'  Such  a  certificate,  although  a  proper  form,  is  not  essential  where  the  chancellor 
tries  the  issue.     LaveU  v.  Gold's  Adm'r,  25  Grat.  477. 

'Burwell,  &c.  v.  Corbin,  &c.,  1  Eand.  154. 

'  Apthorp,  &c.  v.  Comstock,&c.,  2Paige,  484;  Fordti.  Gardner, &c.,  IH.  &M.  72. 

*  Powell  and  Wife  v.  Manson,  22  Grat.  177. 

«  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1077,  note  2. 

'Lavell  V.  Gold's  Adm'r,  25  Grat.  473;  Staples,  J.,  in  Lamberts  v.  Cooper's 
Ex'ors,  29  Grat.  65. 
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Wben  the  issue  is  as  to  the  validity  of  a  will,  it  is  made  up 
under  the  statute,  providing  for  such  cases,  a  subject  that  has  al- 
ready been  fully  discussed.' 

As  the  issue  may  be  directed  to  such  court  as  the  court  of  chan- 
cery sees  proper,  so  if  it  be  in  furtherance  of  the  ends  of  justice, 
for  the  convenience  of  witnesses,  etc.,  the  place  of  trial  may  be 
changed  by  the  court  which  originally  directed  the  issue.^ 

Trial  of  the  Issue  by  a  Jury. 

§  267.  The  object  of  the  issue  out  of  chancery  is  to  have  the 
witnesses  where  they  can  be  examined  viva  voee,^  that  is  before  a 
jury,  as  they  cannot  be  examined  in  a  court  of  chancery,  and 
hence,  of  course,  the  trial  of  the  issue  must  bfe  before  a  jury. 

Like  other  jury  trials,  it  is  conducted  on  common  law  princi- 
ples,* the  party  supporting  the  affirmative  of  the  question  to  be 
tried,  being  usually  directed  to  be  the  plaintiff  in  the  issue ;  but 
he  need  not  necessarily  be  the  person  who  is  the  plaintiff  in  the  suit 
in  equity,  for  where  the  plaintiff  in  the  suit  was  ordered  to  act  as 
plaintiff  in  the  issue,  and  refused  to  proceed  with  the  trial,  other  per- 
sons were,  on  their  application,  allowed  to  be  substituted  for  him." 

The  jury  is  usually  that  drawn  for  the  ordinary  trial  of  com- 
mon law  causes,  although  as  in  other  cases  a  special  jury  may  be 
summoned,  and  if  the  issue  be  devisavit  vel  non  it  may  be  tried  at 
the  bar  of  the  court  of  chancery ;  and  this  is  declared  to  be  the 
better  practice  when  the  issue  is  whether  there  was  usury  in  the 
transaction.^ 

The  jury  is  sworn  to  try  the  issue  in  the  words  in  which  the 
order  is  made  up,'  and  the  judge  at  law  trying  an  issue  has  no 

'  Ante,  Vol.  1,  p.  603;  Coalter's  Ex' or  et  ah  v.  Bryan  and  Wife  et  als,  1  Grat.  18. 

'  Foushee  v.  Lea,  4  Call,  279. 

"  Paul,  &c.  V.  Paul,  2  H.  &  M.  525. 

*  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1115,  notes;  Pleasants,  &c.  v.  Eose,  1  Wash.  156. 
5  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1111. 

•  Brockenbrough's  Ex' or  v.  Spindle's  Adm'rs,  17  Grat.  21. 
'  Wilson  V.  Barnum,  Wallace,  Jr.,  342. 
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authority  to  decline  to  try  it  or  to  refer  it  to  another  mode  of 
trial,  as  by  arbitration  ; '  but  the  question  at  issue  may  be  referred 
to  arbitr'ation  by  consent,  the  effect  of  which  is  to  abandon  not 
merely  the  direction  to  try  the  issue,  but  the  whole  proceeding.^ 

Besides  the  trial  by  jury  of  an  issue  directed  out  of  chancery, 
the  statute  of  Virginia  provides  that  a  plaintiff  in  equity  may  take 
issue  upon  a  plea  and  have  such  issue  tried  by  a  jury.' 

Evidence  on  the-  Issue. 

§  268.  We  have  before  seen  *  that  on  the  trial  of  an  issue  the 
evidence  is  the  same  as  on  the  hearing  in  the  chancery  cause ;  that 
the  allegations  of  the  answer  responsive  to  the  bill  (except  where 
the  affidavit  is  waived)  must  be  taken  as  true,  unless  contradicted 
by  two  witnesses  and  corroborating  circumstances,  or  by  corrobo- 
rating evidence  alone  or  documentary  proof;*  that  the  bill  is  not 
proof  of  its  allegations,  except,  so  far  as  those  allegations  are  ad- 
mitted to  be  true  by  the  answer ;  that  the  answer  is  not  proof  of 
the  allegations  therein  contained,  except  as  to  facts  about  which  it 
is  positive  and  responsive,  and  not  contradictory  or  evasive,  and 
that  in  making  up  the  issue  the  order  should  state  that  the  answer 
is  to  be  read  as  evidence,  and  unless  this  is  done,  it  has  been  held 
that  it  cannot  be  read." 

Any  paper  may  be  read  at  the  trial  of  the  issue  which  was  read 
upon  the  hearing  of  the  cause  or  at  a  former  trial,*^  but  depositions 
taken  in  the  cause  in  the  chancery  court  are  not  to  be  read  to  the 
jury  unless  proof  be  given  that  the  witnesses  are  dead,*  or  abroad, 
or  otherwise  unable  to  attend  the  trial." 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1115.         '  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1115. 
'Code,  I  3274;  Code  W.  Va.,  Ch.  125,  ?  31. 

*  AnU,  Vol.  1,  p.  431. 

'  Jones  e(  al  v.  Abraham  et  al,  75  Va.  466. 

•  For  the  rules  that  prevail  generally  in  the  States  upon  these  points,  see  Dan. 
Chy.  Pr.,  Vol.  2,  p.  1116  and  notes. 

'  McCall  V.  Graham  and  Beall,  1  H.  &  M.  12;  Ford  v.  Gardner,  1  H.  &  M.  72. 
"Daniel's  Chy.  Pr.,  Vol.  2,  p.  1118,  note. 
'  Powell  and  Wife  v.  Manson,  22  Grat.  177. 
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All  documents  proper  to  be  produced  before  the  jury  will  be 
ordered  to  be  produced  ;  and  the  same  rules  apply  here  that  pre- 
vail in  the  trial  of  common  law  causes  ; '  but  while  the  conduct  of 
the  case,  and  the  determination  of  the  admissibility  of  evidence 
are  matters  for  the  control  and  direction  of  the  judge  who  presides 
at  the  jury  trial,  yet  it  seems  that  he  will  be  bound  by  such  direc- 
tions as  to  the'  reading  of  papers  and  depositions  as  the  order  of 
the  chancery  court  directing  the  issue  may  contain.^ 

The  evidence  upon  which  an  issue  may  be  directed,  is,  of  course, 
the  testimony  or  affidavits  taken  in  the  chancery  cause,'  and  what 
has  been  said  here  relates  to  the  evidence  on  the  trial  of  the  issue 
before  the  jury.  In  order  to  secure  the  direction  of  an  issue,  affi- 
davits must  be  filed  under  the  statute,  or  the  testimony  must  be 
taken  as  if  the  court  of  chancery  was  to  determine  the  cause ;  but 
where  an  issue  was  directed  without  evidence,  regularly  tahen,  being 
before  the  court  touching  the  facts  to  which  the  issue  related,  but 
there  was  evidence  which,  if  regular,  would  have  rendered  the  order 
for  the  issue  proper,  it  was  held  that  if  the  appellate  court  should  set 
aside  the  issue  for  being,  in  the  actual  state  of  the  case,  improperly 
ordered,  it  should,  under  such  circumstances,  remand  the  cause  to 
the  court  of  chancery,  where  the  evidence  might  be  regularly  taken, 
and  thereupon  the  issue  ordered  anew.* 

Exceptions  at  the  Trial. 

§  269.  The  necessity  for  saving  points,  with  a  view  to  an  ap- 
peal or  motion  for  a  new  trial,  is  generally  regarded  as  existing  as 
well  in  issues  out  of  chancery  as  on  the  trial  of  common  law 
causes,  the  rule  as  to  the  latter  being  that  notice  must  be  given  at 
the  time  of  the  ruling,  or  at  least  before  verdict,  that  the  point 
will  be  saved,  although  the  bill  of  exceptions  may  be  drawn  up 

1  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1113. 
'Id.,  p.  1117,  notes. 

'  Unless,  of  course,  the  issue  is  ordered  before  the  evidence  is  produced,  as  it 
may  be  under  the  Virginia  statute.     Ante,  p.  889. 
*  Watkins  and  Wife  v.  Carlton,  10  Leigh,  560. 
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and  signed  at  any  time  during  the  term  ;  ^  and  of  the  issue  out  of 
chancery,  it  has  been  held  ^  that  the  verdict  of  the  jury  is  conclu- 
sive, unless  there  is  an  exception  spreading  the  facts  upon  the 
record ;  and  if  a  verdict  is  found  to  which  no  exception  is  taken, 
and  a  decree  is  rendered  thereon,  the  facts  found  in  the  verdict 
will  be  regarded  in  the  appellate  court  as  the  established  facts  of 
the  case.' 

In  the  suit  of  Lamberts  v.  Cooper's  Ex'ors  et  ah,  29  Grat.  65, 
Judge  Staples,  approving,  although  not  undertaking  to  decide 
that  the  failure  to  save  the  point  in  due  season  on  the  trial  of  an 
issue  out  of  chancery,  will  be  taken  to  be  a  waiver  of  objection 
to  the  ruling,*  yet  does,  in  that  case,  settle  the  application  of  the 
rule  to  an  issue  demsavit  vel  non;  this  issue,  differing  from  an  or- 
dinary issue  out  of  chancery  in  that  while  the  latter  is  merely  an 
incident  to  the  suit  in  chancery,  directed  merely  to  satisfy  the  con- 
science of  the  chancellor,  and  if  not  satisfactory  to  him,  liable  to 
be  set  aside,  and  with  the  power  in  the  chancellor  either  to  award 
a  new  trial  of  the  issue  or  to  proceed  to  decide  the  cause  without 
the  intervention  of  another  jury,  the  issue  devisavit  vel  non  is  the 
sole  object,  and  not  the  incident  of  the  suit,  and  the  chancellor  is 
bound  by  the  verdict  unless  good  cause  is  shown  for  a  new  trial. ^ 
An  issue  under  the  statute  providing  for  relief  against  an  usurious 
transaction,  was  of  the  same  nature  as  the  issue  devisavit  vel  non  as 
to  its  binding  effect  upon  the  chancellor,  and  hence  the  same  rules 
as  to  exceptions  applied.^  Since  the  objection  to  a  ruling  will  be 
regarded  as  waived  unless  the  point  is  saved  in  due  season,  it 
seems  to  follow  that  the  rulings  and  the  exceptions  thereto  should 

iPeer/B  Adm'r  v.  Peery,  26  Grat.  324. 

'Fitzhugh's  Ex'ors  v.  Fitzhugh,  11  Grat.  210;  2  Daniel's  Chy.  Pr.,  p.  1119, 
note  8. 

»  Lee's  Ex' or  v.  Boak,  11  Grat.  182. 

'See  also  Proufi).  Eoby,  15  Wall.  472. 

s  Lamberts  v.  Cooper's  Ex'ors  et  ak,  29  Grat.  65,  66;  Montague  i).  Allan,  78 
Va.  592. 

•Brockenbrougli's  Ex'ors  v.  Spindle's  Adm'r,  17  Grat.  21.  The  statute  under 
which  this  case  arose  has  been  repealed.     See  Ante,  Vol.  1,  p.  432. 
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go  regularly  to  the  chancellor,  who  alone  can  direct  a  new  trial 
through  the  usual  means  of  a  bill  of  exceptions,  and  so  the  courts 
have  held  that  the  judge  or  court  trying  the  issue  must  sign  bills 
of  exceptions  as  in  law  cases,  and  may  be  compelled  to  do  so  by 
mandamibs} 

Following  the  rules  in  law  cases  it  is  further  held  that  on  a 
motion  to  grant  a  new  trial  of  an  issue  out  of  chancery,  the  ap- 
pellate court  will  not  take  cognizance  of  a  case  and  reverse  it 
where  the  bill  of  exceptions  certifies  the  evidence  and  not  the  facts 
proved,^  unless  by  rejecting  all  the  parol  evidence  for  the  except- 
ant, and  giving  full  force  and  credit  to  that  of  the  adverse  party, 
the  decision  of  the  court  below  still  appears  to  be  wrong.'  In  the 
supreme  court  of  the  United  States  it  was,  however,  held  that  a 
bill  of  exceptions  cannot  be  taken  on  the  trial  of  a  feigned  issue 
directed  by  a  court  of  equity,  or  if  taken,  can  only  be  used  on  a 
motion  for  a  new  trial  made  to  said  court.*  In  a  later  c^se '  in  the 
same  court  the  decision  is  approved,  and  that  court  declared  the 
proper  practice  to  be  to  have  the  evidence,  or  the  substance  of  it, 
stated  and  made  part  of  the  record,  and  thus  to  enable  the  appel- 
late court  to  see  whether  the  court  below  had  before  it  suificient 
groimds  for  being  satisfied  with  the  conclusions  of  the  jury ;  but 
the  learned  judge  ^  who  delivered  the  opinion  of  the  court  in  both 

•  Henry  el  als  v.  Davis,  13  W.  Va.  230. 

'  For  the  rules  at  law  in  this  respect,  see  1  Barton' s  Law  Pr. ,  pp.  666,  667,  668 ; 
2  Id.  1403;  Branford  v.  Karr  &  Hickson,  87  Va.  242;  Newberry  v.  Williams,  89 
Va.  298;  Gunn  v.  Ohio  Kiver  E.  E.  Co.,  37  W.  Va.  421;  Williamson  v.  Hays,  35 
W.  Va.  52;  Hartman  v.  Stickler,  82  Va.  225. 

'Henry  v.  Davis,  7  W.  Va.  715.  For  West  Virginia  statute,  see  Post,  'i  273. 
The  syllabus  and  the  language  of  the  judge  in  the  case  of  Henry  el  als  v.  Davis, 
13  W.  Va.  230,  which  was  the  second  appeal  of  the  case  reported  in  7  W.  Va.  715, 
justify  the  statement  of  the  text,  but  the  case  itself  does  not  appear  necessarily  to 
have  called  for  a  decision  that  the  facts,  and  not  the  evidence,  must  be  certified  on 
the  trial  of  an  issue  out  of  chancery. 

'Johnson  v.  Harmon,  4  Otto  (94  U.  S.  E. ),  372,  citing  2  Daniel's  Chy.  Pr.  (3d 
Am.  Ed.),  1106;  Armstrong  t-.  Armstrong,  3  Myl.  &  K.  52;  Ex  parte  Story,  12 
Pet.  343;  Graham  and  Waterman  on  New  Trials,  Vol.  3,  p.  1553. 

"•  Watt  V.  Starke,  11  Otto  (101  U.  S.  E. ),  250,  citing  2  Smith's  Chy.  Pr.,  Ch.  9. 

'  Justice  Bradley. 
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cases  adds,  that  a  motion  for  a  new  trial  can  be  made  only  to  the 
court  of  chancery,  and  the  party  submitting  it  must  procure  for 
the  use  of  the  chancellor  notes  of  the  proceedings  at  the  trial  and 
of  the  evidence  there  given.  The  same  learned  judge,  reviewing 
the  Virginia  cases  on  this  subject,  said  :  ^  "In  the  case  of  Watkins 
V.  Carlton,  10  Leigh,  560,  the  court  of  appeals  of  Virginia  held, 
as  we  do,  that  the  whole  proceedings  in  the  court  of  law,  upon  an 
issue  directed  out  of  chancery  for  the  purpose  of  ascertaining  a 
particular  fact,  are  part  and  parcel  of  the  chancery  cause ;  and 
that  the  court,  if  required,  must  certify  any  instruction  given  to 
the  jury,  inasmuch  as  the  chancellor  has  a  right  to  see  the  whole 
proceedings.  In  that  case  a  bill  of  exceptions  was  taken,  it  is 
true ;  but"  the  case  was  considered  as  upon  a  motion  for  a  new 
trial.  One  of  the  issues,  whether  or  not  the  defendant  was  a 
mulatto,  had,  under  the  instructions  of  the  judge,  been  ignored  or 
evaded,  and  evidence  upon  it  had  been  excluded.  All  this  was 
made  to  appear  to  the  court  of  appeals  ;  and  that  court  very  prop- 
erly reversed  the  decree.  As  intimated  by  us  in  Johnson  v.  Har- 
mon, though  a  bill  of  exception  cannot  properly  be  taken  on  the 
trial  of  a  feigned  issue  out  of  chancery,  yet,  if  taken,  it  may  be 
employed  as  one  of  the  means  of  bringing  before  the  court  on  a 
motion  for  a  new  trial,  the  proceedings  which  took  place  at  the 
trial.     This  is  all  that  was  done  in  Watkins  v.  Carlton." 

"  Brockenbrough  v.  Spindle,  17  Grat.  22,  was  a  bill  filed  to  set 
aside  a  deed  of  trust  on  account  of  usury  in  the  loan  intended  to 
be  secured  thereby,  and  the  proceedings  were  regulated  by  statute, 
which  required  that  the  question  of  usury  should  be  tried  by  jury 
at  the  bar  of  the  court.  Apparently  the  verdict  of  the  jury  was 
to  be  conclusive.  In  this  case  a  bill  of  exceptions  was  taken  in 
which  all  the  evidence  given  on  the  trial  was  set  forth ;  and  the 
court  of  appeals  went  into  a  full  consideration  both  of  the  evi- 
dence and  of  the  rulings  of  the  court,  and  reversed  the  decree  and 
ordered  a  new  trial,  with  instructions  that  if  the  evidence  in  the 

'  Watt  I'.  Starke,  11  Otto  (101  U.  S.  E.),  255. 
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new  trial  should  be  substantially  the  same  as  on  the  former  trial, 
the  court  should  instruct  the  jury,  if  they  believed  the  evidence, 
that  they  ought  to  find  the  transaction  not  to  be  usurious.  In 
view  of  the  effect  given  to  the  verdict  by  statute  in  the  case,  we 
see  nothing  in  the  action  of  the  court  of  appeals  in  conflict  with 
what  has  been  laid  down  in  this  opinion ;  and  we  find  nothing 
material  to  the  question  in  the  other  cases  that  have  been  cited." 

Omitting  the  declaration  that  no  bill  of  exceptions  can  be  taken 
on  the  trial  of  an  issue  out  of  chancery,  the  difference  otherwise 
between  the  two  sets  of  rulings  is  between  a  certificate  of  the 
facts  and  of  the  evidence  by  the  judge  who  tries  the  issue,  to  the 
chancellor ;  and  this  becomes  a  practical  question  either  when  the 
issue  is  tried  before  a  different  court  or  judge  from  that  in  which 
the  issue  is  directed,  or  when  upon  appeal  from  the  decision  of 
the  chancellor  on  a  motion  for  a  new  trial,  the  question  is  before 
the  appellate  court. 

The  conclusion  of  the  court  of  appeals  of  West  Virginia  is  for 
a  certificate  of  facts  by  bill  of  exceptions.  In  New  Hampshire '  it 
is  said  that  in  no  other  way  than  by  bill  of  exceptions  certifying 
the  testimony  submitted  "  can  we  obtain  the  proper  and  authentic 
evidence  of  what  transpired  at  the  trial."  ^  In  New  York,  Wil- 
lard,  P.  J.,^  said,  that  in  reviewing  the  verdict  of  a  jury  on  a 
feigned  issue  "  the  court  is  not  bound  by  the  same  rules  that  pre- 
vail on  bills  of  exception.  In  the  latter  case  the  object  is  to  cor- 
rect the  errors  of  the  judge  at  nisi  prius  in  matters  of  law,  which 
are  prejudicial  to  the  party  excepting.  No  more  of  the  testimony 
is  set  forth  than  is  sufficient  to  show  the  materiality  of  the  deci- 
sions'complained  of.  But  in  a  motion  for  a  new  trial  of  a  case, 
and  especially  when  the  object  is  to  set  aside  a  verdict  on  a  feigned 
issue,  the  whole  evidence  is  set  forth  at  large."  * 

1  Dodge  V.  Griswold,  12  JSf.  H.  573. 
'  Quoted  in  2  Daniel's  Chy  Pr.,  p.  1120,  note. 
'  Lansing  v.  Russell,  13  Barb.  520. 

*  In  Virginia  on  a  motion  for  the  new  trial  of  a  case  at  common  law,  unless  it 
was  had  before  the  judge  and  without  a  jury,  the  facts  proved  and  not  the  evidence 
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The  point  does  not  seem  to  have  been  definitely  settled  in  Vir- 
ginia, but  in  the  cause  of  Powell  and  Wife  v.  Manson,  22  Grat.  191, 
the  court  refused  to  certify  the  facts  in  consequence  of  a  conflict 
of  testimony.  The  bill  of  exceptions,  however,  stated  all  the  oral 
evidence  adduced  at  the  trial,  and  it  was  held,  that  the  court  of 
appeals  having  before  it  the  evidence,  all  the  depositions  and  ex- 
hibits read  at  the  hearing,  was  competent  to  decide,  not  merely 
whether  the  evidence  adduced  before  the  jury  warranted  the  ver- 
dict, but  also  whether  having  regard  to  the  whole  case  further 
investigation  was  necessary  to  the  end  of  justice.  The  same  rule  as 
to  certifying  the  evidence  instead  of  the  facts  seems  to  have  been 
recognized  in  the  case  of  Lavell  v.  Gold's  Adm'r,  25  Grat.  477. 

The  weight  of  authority,  and  (considering  the  rule  that  the  trial 
by  jury  of  an  issue  out  of  chancery  is  to  aid  the  chancellor  and  is 
not  binding  on  him),  the  reason,  too,  seem  to  be  in  favor  of  re- 
quiring only  a  certificate  of  the  evidence  instead  of  one  of  the  facts 
proved.  Where  the  issue  is  devisavit  vel  non  the  rule,  as  we  have 
seen,  is  the  same  as  at  the  trial  of  a  common  law  case,  and  if  the 
evidence  instead  of  the  facts  is  certified,  the  appellate  court  will 
reject  all  the  parol  evidence  of  the  exceptor  which  is  in  conflict 
with  that  of  the  other  party,  and  if  upon  the  evidence  of  the  ap- 
pellee and  written  evidence  of  the  appellant,  the  case  is  in  favor 
of  the  appellee,  the  decree  will  be  affirmed.' 

Verdict  of  the  Jury. 

§  270.  We  have  seen  that  as  the  issue,  except  in  certain  cases 

to  support  them  were  formerly  required  to  be  certified.  Minor' s  Inst. ,  Vol.  4,  Pt.  1, 
p.  7iG.  A3  to  the  rules  in  this  respect  both  in  Virginia  and  West  Virginia  where 
the  trial  is  of  an  action  at  law,  see  1  Bart.  Law  Pr.,  p.  667  to  673.  See  also  Locke 
I..  Commonwealth,  88  Va.  20;  Bell  i:  Commonwealth,  Id.  365;  Tyler  ii.  Common- 
wealth, Id.  396;  Boulware  &  Williams  v.  Jewett,  87  Va.  253;  Williamson  v.  Hays, 
3-5  W.  Va.  52;  Ante,  p.  899  and  note.  But  as  in  an  issue  out  of  chancery  the  ver- 
dict does  not  bind  the  chancellor,  but  is  a  mere  incident  of  the  proceeding  intended 
to  satisfy  his  conscience,  he  may  approve  the  verdict  or  disregard  it  altogether. 
Keed  v.  Axtell  &  Meyers,  84  Va.  236. 
*  Lamberts  ti.  Cooper's  Ex' or  el  als,  29  Grat.  61. 
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mentioned/  is  merely  to  aid  the  conscience  of  the  chancellor,  so 
the  verdict  rendered  in  it  is  not  conclusive  or  binding  upon 
him ;  ^  but  it  was  nevertheless  the  practice  when  the  cause  was 
made  up  on  a  feigned  issue,  sometimes  to  make  it  a  condition  to 
directing  it,  that  the  parties  should  agree  to  abide  by  the  result.' 
Such  a  rule  cannot  be  said  now  to  prevail,  and  when  the  verdict 
is  rendered  it  is  simply  entered  in  the  order  book  of  the  court 
which  tried  the  case,  and  it  is  by  that  court  certified  to  the  court 
of  chancery  from  which  the  issue  was  directed ;  and  while  this  is 
the  regular  and  proper  form  it  is  not  essential  that  the  verdict 
should  be  certified  from  the  law  to  the  chancery  side  when  the 
chancellor  is  himself  the  judge  who  presides  at  the  jury  trial.'' 

The  form  of  the  verdict  is  not  particularly  prescribed,  but  it 
must  be  responsive  to  the  issues,  and  to  all  the  questions  directed 
thereon,  but  it  should  be  as  brief  as  the  nature  of  the  issue  will 

permit. 

Certificate  of  the  Verdict. 

§  271.  It  is  declared  to  be  proper  that  the  court  in  which  the 
issue  is  tried  should  certify  its  opinion  of  the  verdict,"  and  if,  upon 
such  an  application  the  court  denies  it,  the  application  and  the  re- 
fusal may  be  spread  upon  the  record  by  bill  of  exceptions." 

The  effect  of  a  certificate  that  the  judge  was  not  satisfied  with 
the  evidence,  it  was  thought,  would  be  that  the  chancellor  himself 

'  Verdicts  upon  the  issues  devisavit  vel  non  and  upon  an  issue  on  a  bill  for  relief 
against  usurious  transactions  are  conclusive  and  binding  unless  new  trials  are 
granted  for  good  cause.  Lamberts  v.  Cooper's  Ex' or  et  ah,  29  Grat.  61;  Brocken- 
brough's  Ex' ore  v.  Spindle's  Adm'r,  17  Grat.  21.  When  the  court  cannot  look 
behind  the  verdict  for  the  facts.  See  18  W.  Va.  395.  The  court  may  either  set 
aside  or  approve  a  verdict  in  an  issue  out  of  chancery,  and  in  this  respect  the  ver- 
dict on  such  an  issue  stands  upon  a  very  different  footing  from  a  verdict  rendered 
upon  an  issue  devisavit  vd  non,  or  in  an  action  at  common  law.  Eeed  v.  Axtell  & 
Meyers,  84  Va.  236. 

'  Eeed  v.  Axtell  &  Meyers,  84  Va.  236,  and  cases  cited. 

'Story's  Equity  Jurisprudence,  Vol.  2,  ?'1479,  note. 

*  Lavell  V.  Gold's  Adm'r,  25  Grat.  477. 

» Eoss  V.  Pynes,  3  Call,  673. 

•Stanard  v.  Graves,  &c.,  2  Call,  369. 
15 
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would  not  be  satisfied  with  it,  and  would  set  it  aside.'  This  was 
held,  however,  to  be  as  much  as  could  be  expected  of  the  chancel- 
lor, and  when  the  judge  who  tried  the  issue  certified  both  his 
opinion  of  the  verdict  and  the  facts  upon  which  it  was  founded, 
and  the  chancellor,  exercising  his  own  discretion,  refused  to  direct 
a  new  trial,  but  entered  a  decree  founded  upon  the  verdict,  his 
ruling  upon  appeal  was  affirnied.^ 

Such  a  certificate  is  still  proper  and  regular,^  but,  as  we  have 
seen,  it  is  not  essential  where  the  chancellor  tries  the  issue  at  his 
own  bar,  as  he  may  when  the  jurisdiction  of  law  and  chancery  are 
united  in  the  same  court.'' 

Where  the  defendant  moved  the  court  to  certify  that  the  evi- 
dence was  in  his  favor,  and  the  court  was  divided  on  the  motion, 
and  at  a  succeeding  term  a  motion  was  made  to  the  court  of  chan- 
cery for  a  new  trial,  which  was  overruled,  and  a  bill  of  exceptions 
filed,  containing,  as  the  grounds  of  the  motion,  allegations  of  what 
passed  at  the  trial,  but  not  containing  any  proof  of  those  allega- 
tions, such  allegations  were  regarded  merely  as  the  suggestions  of 
the  counsel  who  drew  the  exceptions ;  and  the  truth  of  them  wag 
not  considered  as  admitted  by  the  courts  signing  and  sealing  the 
exceptions.'' 

It  has  also  been  held  that  where  exceptions  are  filed  to  opinions 
of  the  court,  and  made  a  part  of  the  record,  and  the  court  of  law 
certifies  the  verdict,  although  it  does  not  expressly  certify  the  ex- 
ceptions, yet  all  the  proceedings  upon  the  trial  of  the  issues,  spread 
upon  the  record  thereof,  constitute  part  of  the  certificate  of  the 
verdict,  and  with  it  become  part  of  the  chancery  record.^ 

Of  the  certificate  of  the  verdict  it  is  also  said  that  the  judge, 

1  Pleasants,  &c.  v.  Koss,  1  Wash.  156;  Boss  v.  Pynes,  3  Call,  568. 
'Grigsby  v.  Weaver,  5  Leigh,  197. 

'  Brookenbrough's  Exor's  v.  Spindle's  Adm'rs,  17  Grat.  28. 
*  Lavell  V.  Gold's  Adm'r,  25  Grat.  477. 
'  Ford  V.  Gardner,  &c.,  1  H.  &  M.  72. 

'  Watkins  and  Wife  v.  Carlton,  10  Leigh,  560;  Lamberts  v.  Cooper's  Ex' or  et  aU, 
29  Grat.  64;  Brookenbrough's  Ex'ors  v.  Spindle's  Adm'rs,  17  Grat.  28. 
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before  whom  the  issue  is  tried,  should  not  only  return  the  result 
reached,  but  should  go  further,  and  furnish  to  the  court  of  chancery 
a  fair  statement  of  the  trial.  It  is  not  necessary  that  he  should 
state  the  evidence  and  give  a  minute  history  of  the  trial ;  but  he 
should  state  the  general  character  of  the  evidence  offered,  the  parts 
objected  to,  and  the  decisions  made  upon  the  objections.  The  find- 
ing of  the  jury  should  appear  by  the  record  certified  by  the  judge, 
and  a  certificate  of  the  judge  made  from  memory  will  not  suffice.^ 

Decree  of  the  Court  of  Chancery. 

§  272.  After  the  trial  of  the, issue  the  plaintiff  cannot  dismiss 
his  own  bill  with  costs,  although  he  might  have  done  so  before  the 
trial  took  place,''  provided  the  cause  has  not  reached  such  a  stage 
as  that  to  dismiss  it  would  require  the  consent  of  the  defendant.' 

Unless  the  court  is  dissatisfied  with  the  finding  of  the  jury, 
and  directs  a  new  issue,  or  goes  on  to  decree  against  the  finding 
without  a  further  jury  trial,  the  decree  of  the  chancery  court  will 
follow  the  verdict,*  and  this  is  the  necessary  consequence  where 
the  issue  is  devisavit  vel  non,  whether  the  court  is  satisfied  with  the 
verdict  or  not,  unless  a  new  trial  is  granted  for  cause. 

In  a  case,  however,  where  the  bill  was  for  relief  in  equity 
against  a  judgment  at  law  on  grounds  which  would  have  been  a 
good  defence,  no  reason  was  shown  why  the  defence  was  not  made 
at  law ;  the  defendants  objected  to  the  jurisdiction  in  their  an- 
swers, and  the  court  directed  an  issue  to  try  the  facts  on  which 
the  relief  was  asked  ;  a  verdict  was  found,  and  then  the  court  de- 
creed relief.    Upon  appeal  it  was  held  that  the  case  was  not  proper 

'  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1119,  note.  But  if  the  trial  judge  refuses  to 
grant  a  new  trial,  and  the  party  aggrieved  desires  ultimately  to  appeal,  he  should 
see  that  the  trial  judge  certifies  to  the  chancellor  either  the  facts  or  the  evidence, 
so  that  the  appellate  court  may  have  the  record  before  it  to  determine  whether  a 
new  trial  should  or  should  not  have  been  granted. 

'Id.,  p.  1120. 

'Id.,  Vol.  1,  p.  793. 

*For  the  rules  prevailing  in  the  different  States,  see  Daniel's  Chy.  Pr.,  Vol.  2, 
p.  1076,  and  notes. 
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for  relief  in  equity,  and  notwithstanding  the  verdict  for  the  plain- 
tiff in  the  issue,  the  bill  was  dismissed.'  To  the  same  effect  was 
the  case  of  Wise  v.  Lamb,  9  Grat.  294,  where  upon  an  injunction 
to  a  judgment  on  the  ground  of  usury,  an  issue  was  directed  and 
a  verdict  rendered  sustaining  the  charge  of  usury,  but  the  court 
of  appeals  being  of  the  opinion  that  the  order  for  the  issue  was 
erroneous,  and  that  the  injunction  should  have  been  dissolved, 
directed  the  dismissal  of  the  bill,  notwithstanding  the  verdict  of 
the  jury.' 

The  whole  record  on  the  trial  of  the  issue,  whether  certified  or 
not,  will  be  regarded  by  the  cqurt  of  chancery  as  constituting 
parts  of  the  verdict ;  and  hence  when  exceptions  were  filed  to  the 
opinion  of  the  court  on  the  trial  of -the  issue  at  law,  and  were 
made  part  of  the  record,  but  the  court  of  law,  although  certifying 
the  verdict,  did  not  expressly  certify  the  exceptions,  it  was  held 
that  all  the  proceedings  upon  the  trial  of  the  issue,  spread  upon 
the  record,  constituted  part  of  the  certificate  of  the  verdict,  and 
with  it  became  part  of  the  chancery  record.' 

New  Trials  of  Issues. 

§  273.  The  statute  of  Virginia  *  provided  that  in  any  civil  case 
or  pi'oceeding  the  court  before  which  a  trial  by  jury  is  had  might 
grant  a  new  trial,  unless  the  trial  was  of  an  issue  in  a  chancery 
cause,  or  it  was  otherwise  specially  provided.  The  statute  of 
West  Virginia '  omitted  the  words,  "  unless  the  trial  be  of  an 
issue  in  a  chancery  cause." 

Now,  as  we  have  seen,  the  statute  of  West  Virginia "  provides 

'  Collins  et  ah  v.  Jones,  6  Leigh,  530. 

'See  also  Smith' s  Adm' r  d.  Betty  e«  als,  11  Grat.  752;  Vangilder  v.  Hoffiuan, 
22  W.  Va.  1. 

•Watkins  and  Wife  v.  Carlton,  10  Leigh,  560;  Watt  v.  Starke,  11  Otto  (101 
U.  S.  K. ),  255. 

*  Code  1873,  Ch.  173,  |  15. 

*  Kelly's  Rev.  Stat,  Vol.  2,  Ch.  157,  I  15. 
'CodeW.  Va.,  Ch.  131,  H- 
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that  there  shall  be  no  new  trial  of  such  an  issue,  but  the  court  may 
proceed  to  decree  as  if  no  issue  had  been  directed,  which  also  the 
Virginia  courts  may  do  independent  of  the  statute.  By  the  Code 
of  1887 '  the  words  "unless  the  trial  be  of  an  issue  in  a  chancery 
cause  "  were  also  omitted  from  the  Virginia  statute,  and  thus  the 
rule  that  new  trials  of  issues  out  of  chancery  could  be  granted 
only  by  the  chancery  courts  ordering  them  ^  has  been  abrogated. 
But  by  the  Virginia  statute  the  judge  before  whom  the  issue  is 
tried  may  grant  a  new  trial  even  though  the  case  in  which  the  issue 
was  directed  is  not  in  his  court.  Inasmuch  as  the  chancellor  has 
the  power  to  disregard  the  verdict,  and  the  appellate  court  may 
refuse  to  consider  whether  or  not  the  evidence  warranted  the  ver- 
dict,' the  statute  of  Virginia,  by  compromising  between  the  evil 
and  the  remedy,  does  not  seem  to  have  improved  the  situation,  the 
logical  position  appearing  to  be  to  forbid  a  new  trial,  and  yet  to 
leave  the  chancellor  at  liberty  to  approve  or  to  disregard  the  ver- 
dict of  the  jury  as  the  ends  of  justice  seem  to  demand.  An  ex- 
ception to  the  rule,  as  it  formerly  was,  existed  when  the  court  of 
equity  directed  an  action,  for  the  application  for  a  new  trial  in  that 
case  had  to  be  made  to  the  court  in  which  the  action  was  brought, 
and  was  subject  to  the  rules  which  governed  the  proceedings  of 
that  court  in  other  cases.^ 

While  the  question  of  a  new  trial  of  an  issue  out  of  chancery 
rested  only  with  the  chancellor,  except  where  the  issue  was  devisa- 
vit  vel  non,^  or  to  try  the  fact  of  usury  under  the  statute,'  the  ques- 
tion of  a  new  trial  was  addressed  to  his  sound  discretion.  He 
read  and  relied  on  not  merely  the  verdict,  but  also  the  pleadings 

'  S  3392. 

'  Brockenbrough  v.  Spindle,  17  Grat.  21;  Lavell  v.  Gold,  25  Grat.  473;  Lambert 
V.  Cooper,  29  Grat.  61. 

'  Snouffer  u.  Hansbrough,  79  Va.  166. 

*  Apthorp,  &c.  V.  Comstock,  &c. ,  2  Paige,  487. 

'  Lamberts  v.  Cooper's  Ex' or  et  als,  29  Grat.  61. 

'  Brockenbrough' s  Bx'ora  v.  Spindle,  17  Grat.  21;  although  all  the  proceedings 
in  this  case  are  treated  as  if  done  in  the  chancery  cause,  and  the  trial  by  jury  is 
had  at  the  bar  of  the  chancery  court,  p.  29. 
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and  proofs  in  the  case,  and  would  order  a  new  trial  or  not,  as  upon 
the  whole  case  seemed  to  him  to  be  proper ;  and  he  might  refuse 
to  do  so  notwithstanding  any  error  committed  by  the  court  of  law 
in  rejecting  or  admitting  testimony,  or  instructing,  or  refusing  to 
instruct,  the  jury,  provided  the  verdict,  in  the  opinion  of  the  court 
of  chancery,  was  unaffected  by  such  errors ; '  or  if  he  was  satisfied 
that  the  result  ought  not  to  have  been  different  had  the  testimony 
been  rejected  in  the  one  case  or  received  in  the  other.'' 

In  the  case  of  George  et  ak  v.  Pilcher  et  ah,  28  Grat.  299,  the 
court  of  appeals  of  Virginia  reversed  the  decree  of  the  court 
below  on  the  ground  that  the  court  erred  in  not  ordering  a  new 
trial  of  the  issue  which  had  been  directed  and  tried  in  the  case 
because  of  the  improper  exclusion  of  evidence  offered  on  the  said 
trial.  But,  in  that  case,  the  evidence  introduced  on  the  trial  was 
not  certified  in  the  record ;  .and  it  was  impossible  for  the  court  of 
appeals  to  say  that  the  party  complaining  was  not  injured  by  the 
exclusion  of  the  evidence.' 

When  the  chancellor  has  properly  directed  an  issue  to  try  a 
particular  fact,  and  the  evidence  is  contradictory,*  the  court  of 
chancery  should  abide  by  the  verdict  found  upon  such  issue,'  but 
he  is  nevertheless  at  liberty  to  decide  it  even  against  the  verdict 
without  ordering  a  new  trial,"  or,  as  we  have  before  seen,'  if  the 
case  be  one  in  which  there  was  no  occasion  for  directing  an  issue, 
if  the  evidence  in  the  court  of  chancery  was  the  whole  evidence 
introduced  upon  the  trial  of  the  issue,  and  there  was  neither  con- 
flict among  the  witnesses  nor  imputation  upon  their  credit,  the 

'  Brockenbrough's  Ex'ors  v.  Spindle,  17  Grat.  28. 

'  Head  v.  Head,  1  Sim.  &  Stu.  150;  1  Cond.  Eng.  Chy.  E.  74;  Barker  v.  Eay 
and  "Wife,  &c.,  2  Russ.  63;  3  Id.  31;  Apthorp,  &c.  i.  Comstock,  &c.,  2  Paige,  487; 
Powell  V.  Manson,  22  Grat.  192;  Steptoe  v.  Pollard,  30  Grat.  705. 

'  Quoted  from  the  opinion  of  the  court  in  Steptoe  v.  Pollard,  30  Grat.  705. 

'Steptoe  V.  Flood's  Adm'r,  31  Grat.  323.  But  see  Daniel's  Chy.  Pr.,  Vol.  2, 
p.  1121  et  seq. 

'  Carter  v.  Campbell,  Gilmer,  159;  Foushee  v.  Lea,  4  Call,  279;  Miller  v.  Wills, 
95  Va.  337;  28  S.  E.  E.  337. 

•Brockenbrough's  Ex'ors.  Spindle,  17  Grat.  28;  Almond r.  Wilson,  75  Va.  613, 
'  Ante,  ?  272. 
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chancellor,  if  dissatisfied  with  the  verdict,  is  at  liberty  to  set  it 
aside  and  to  decide  the  cause  himself.' 

The  fact  that  by  the  statute  the  judge  before  whom  the  issue 
was  tried  by  the  jury  is  to  pass  upon  the  motion  for  a  new  trial,^ 
may  serve  to  confuse  the  case  and  embarrass  the  ascertainment  of 
the  exact  truth  and  justice,  yet  it  does  not  seem  to  limit  the  right 
of  the  chancellor  to  approve  or  wholly  disregard  the  finding  of 
the  jury. 

In  one  case,'  upon  an  injunction  to  a  judgment  of  a  superior 
court  of  law,  a  new  Trial  was  directed  at  the  bar  of  that  court  and 
a  verdict  found  in  favor  of  the  complainant.  The  court  certified 
that  the  weight  of  evidence  was  in  favor  of  the  other  party,  and 
the  chancellor  directed  another  trial.  The  jury  again  found  for 
the  complainant,  and  the  court  certified,  with  the  verdict,  all  the 
evidence  given  before  the  jury,  from  which  it  appeared  that  the 
merits  were  clearly  against  the  complainant  and  in  favor  of  the 
plaintiff  at  law,  and  the  court  of  appeals  determined  that  the  in- 
junction should  be  dissolved  and  the  bill  dismissed  with  costs.  In 
another  case,*  however,  in  which  there  were  two  concurring  ver- 
dicts for  the  same  party  on  an  issue  directed  by  the  chancellor  to 
be  tried  at  common  law,  although  both  verdicts  were  in  opposition 
to  the  opinions  of  the  judges  before  whom  the  trials  took  place, 
and  a  verdict  had  originally  been  rendered  in  favor  of  the  other 
party,  it  was  decided  that  the  chancellor  was  not  bound  to  direct 
a  new  trial.  It  was  thought  also  that  in  almost  every  case,  after 
three  verdicts  upon  an  issue  out  of  chancery,  and  all  of  them 
agreeing,  it  would  be  time  that  the  matter  should  stop.' 

'  Love  V.  Braxton,  &c. ,  5  Call,  S42. 

'  On  such  a  motion  before  the  trial  judge  he  should  be  governed  by  the  rules 
which  prevail  on  any  other  motion  for  a  new  trial  of  an  issue  of  fact,  but  it  does 
not  follow  from  this  that  the  chancellor  may  entirely  disregard  the  finding  in  a 
proper  case  and  decree  as  if  no  issue  had  been  directed. 

»  Ruffiiers  v.  Barrett,  6  Munf.  207. 

*  McEae'8  Ex' or  v.  Wood's  Ex'ors,  1  H.  &  M.  548. 

» Stanard  t).  Graves,  &c.,  Ex'ors,  2  Call,  369. 
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This  much  a  court  of  chancery  will  do  upon  the  principle  of 
putting  an  end  to  repeated  attempts  to  litigate  the  same  question/ 
but  the  statute  of  Virginia,  if  it  may  be  regarded  as  in  this  par- 
ticular having  respect  to  issues  out  of  chancery,  declares  that  not 
more  than  two  new  trials  shall  be  granted  to  the  same  party  in 
the  same  cause.  ^ 

The  general  rule  that  prevails  in  ordinary  trials,  that  a  verdict 
will  not  be  disturbed  upon  the  affidavit  of  jurors,  is  said  especially 
to  hold  good  in  issues  out  of  chancery.' 

As  we  have  before  seen,  on  the  issue  devisahit  vel  non,  and  prob- 
ably upon  the  issue  directed  on  a  bill  to  avoid  an  usurious  trans- 
action, .the  rules  of  the  common  law  prevail,  and  a  new  trial  will 
not  be  granted  except  under  such  circumstances  as  would  justify 
one  in  an  ordinary  action  at  law.* 

Appeals. 

§  274.  The  subject  of  appeals  in  cases  of  issues  out  of  chancery, 
and  the  manner  of  making  up  a  record  for  the  appellate  court, 
have  been  incidentally  discussed  in  the  preceding  sections  of  this 
chapter.  We  have  seen  that  the  motion  for  a  new  trial  is  addresed 
either  to  the  chancellor,  or  to  the  judge  who  presides  at  the  jury 
trial  of  the  issue.  And  we  have  also  seen  that  the  verdict  of  the 
jury,  and  all  the  proceedings  of  record  had  on  the  trial  of  the  issue, 
including  bills  of  exception  taken  there,  are  parts  of  the  record  in 
the  chancery  court,  and  are  read  and  considered  in  determining 
the  decree  proper  to  be  entered  on  the  verdict  of  the  jury,  and  are 
subject  to  review  by  the  appellate  court  when  an  appeal  is  taken 
from  the  decree.*  Consequently,  the  appeal  formerly  would  be 
from  the  decree  entered  in  the  court  of  chancery,  as  by  it  the  dis- 

» Daniel's  Chy.  Pr.,  Vol.  2,  p.  1661. 

'  Code,  §  3392. 

»  Steptoe  V.  Flood's  Adm'r,  31  Grat.  323. 

•  Lamberts  v.  Cooper's  Bx'or  el  als,  29  Grat.  61. 

'  Watt  V.  Starke,  101  U.  S.  K.  247;  Carter  v.  Carter,  82  Va.  624. 
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cretion  of  that  court '  to  grant  or  refuse  a  new  trial  had  to  be  ex- 
ercised ;  and  from  that  determination  an  appeal  lies  in  a  proper 
case,  and  this  would  still  seem  to  be  the  rule  in  spite  of  the  fact 
that  the  judge  who  tried  the  issue  might  himself  have  granted 
or  refused  to  grant  a  new  trial.^  A  decree  directing  an  issue  out 
of  chancery  is  also  regarded  as  settling  the  principles  of  a  cause 
to  that  extent,  and  hence  it  also  is  a  proper  subject  of  appeal.'  In 
reviewing  the  action  of  the  lower  court  upon  a  motion  for  a  new 
trial  of  an  issue  out  of  chancery,  the  appellate  court  will  consider 
the  subject  just  as  the  chancellor  in  the  lower  court  should  con- 
sider it,  and  the  rule  there  is  said  to  be  well  settled  to  this  effect. 
The  court  will  consider  not  merely  whether  the  evidence  adduced 
before  the  jury  warranted  the  verdict,  but  also  whether,  having 
regard  to  the  whole  case,  further  investigation  is  necessary  to  attain 
the  ends  of  justice.  And  although  there  may  have  been  a  misdi- 
rection, or  evidence  may  have  been  improperly  rejected,  it  will  not 
grant  a  new  trial  if  the  verdict  appears  to  be  right  upon  a  consid- 
eration of  all  the  evidence,   including  that  which  was  rejected.* 

•Daniel's  Chy.  Pr.,  Vol.  2,  p.  1661. 

'  Miller  v.  WiUs,  95  Va.  337;  28  S.  E.  E.  342.  By  changing  the  statute  (Code 
1873,  Ch.  173,  J  15)  so  as  to  omit  the  words  "  unless  the  trial  be  of  an  issue  out  of 
chancery"  (Code,  ?  3392),  it  is  not  supposed  that  therevisors,  while  giving  to  the 
trial  judge  the  right  to  grant  or  refuse  to  grant  a  new  trial,  meant  to  take  away 
that  right  from  the  chancellor  who  directed  the  issue.  The  statute  does  not  take 
away  from  him  the  right  to  disregard  the  verdict  entirely  and  to  decree  against  it; 
and  thus  having. the  greater  right  he  should  retain  the  lesser  privilege  of  granting 
a  new  trial  in  spite  of  the  action  of  the  trial  judge.  The  statute  of  West  Virginia 
avoids  this  confusion  by  refusing  the  right  to  a  new  trial,  while  it  gives  the  right 
to  set  aside  and  disregard  the  verdict  of  the  jury.  It  may  well  be  supposed  that 
the  chancellor  who  should  disapprove  of  a  verdict  certified  to  him  to  such  an  ex- 
tent as  to  be  willing  to  set  it  aside,  would  simply  disregard  it  and  decree  as  if  no 
issue  had  been  awarded.  However-  this  may  be,  it  would  seem  that  the  appeal 
from  a  refusal  by  the  trial  judge  to  grant  a  new  trial  must  be  from  the  decree  of 
the  chancellor  passing  on  the  cause  after  the  verdict  and  proceedings  on  the  new 
trial  have  been  certified  to  the  chancery  cause. 

»  Reed  v  Cline's  Heirs,  9  Grat.  138. 

*  Brockenbrough's  Ex'ors  v.  Spindle's  Adm'r,  17  Grat.  21;  Lamberts  v.  Cooper's 
Ex'ors  el  ah,  29  Grat.  65;  Powell  and  Wife  v.  Manson,  22  Grat.  177;  Steptoe  v. 
Pollard,  30  Grat.  705;  McCully  v.  McCully,  78  Va.  159;  Snouffer  v.  Hansbrough, 
79  Va.  166. 
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But,  as  we  have  seen,  the  principles  that  govern  in  common  law 
suits '  are  applicable  to  motions  for  new  trials  on  an  issue  devisavit 
vel  non. 

It  is  also  held  that  where  no  objection  is  made  to  anything  that 
occurred  at  the  trial,  and  no  application  is  made  to  set  aside  the 
verdict,  the  appellate  court  will  not,  in  the  absence  of  the  evidence 
given  before  the  jury,  go  behind  the  decree  of  the  lower  court.^ 
But,  as  we  have  seen,  if  the  case  is  not  a  proper  one  for  an  issue 
out  of  chancery,  the  cause  will  be  reversed  and  the  bill  dismissed, 
notwithstanding  the  issue  and  verdict.' 

By  the  English  practice,  like  that  in  Virginia  and  in  the  United 
States  courts,  an  order  directing  the  trial  of  a  question  of  fact  on 
the  assessment  of  damages  may  be  appealed  from  in  the  usual 
manner,  and  neither  party  is,  by  going  to  trial,  precluded  from 
appealing  from  the  order  by  which  the  trial  was  directed ;  ■*  but 
this  rule  is  not  of  universal  application,  for  in  some  of  the  States 
it  is  held  that  no  appeal  lies  from  an  order  of  the  court  granting 
or  refusing  an  issue.' 

Decree  for  Costs. 

§  275.  The  allowance  of  costs  will  be  made  by  the  court  of 
chancery,  and  upon  the  principles  that  prevail  in  those  courts. 
When  the  plaintiff  refuses  to  proceed  with  the  trial  of  an  issue, 
and  thus  incurs  a  liability  for  costs,  the  application  for  a  decree 
against  him  should  be  made  in  the  court  of  chancery.'' 

As  in  other  cases  an  appeal  will  not  lie  from  a  decree  for  costs 
merely,  although  if  a  decree  be  opened  as  to  other  points,  it  may 
be  reframed  also  in  the  matter  of  costs.'' 

'  Minor's  Institutes,  Vol.  4,  Pt.  1,  p.  754.  In  some  of  the  States  the  same  general 
rules  are  held  to  prevail  in  all  issues  out  of  chancery.  Daniel's  Chy.  Pr.,  Vol.  2 
p.  1121,  notes. 

'  Prout  V.  Eoby,  15  Wall.  472. 

•Collins  et  ak  v.  Jones,  6  Leigh,  530;  Wise  v.  Lamb,  9  Grat.  310. 

♦  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1082,  and  cases  cited  in  the  notes. 
»  Id.,  p.  1463,  and  notes. 

•  Id.,  p.  1115.  '  Id.,  p.  1463,  and  notes.     See  also  Post,  |  360. 
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Origin  of  the  Lien  by  Judgment. 

§  276.  The  lien  of  a  judgment  originated  in  the  statute,  13 
Edw.  I,  Ch.  18  (A.  D.  1285),  which  authorized  to  be  levied  on. 
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lands  a  writ  of  execution  called  the  writ  of  elegit,^  but  which  has 
been  abolished  in  Virginia  since  March  26,  1872/  leaving  to  the 
courts  of  chancery  alone  the  enforcement  of  judgment  Hens.' 

It  was  by  virtue  of  the  writ  of  elegit  that  a  judgment  first  be- 
came a  lien  on  real  estate/  but  subsequently  the  statute  °  provided 
that  every  judgment  for  money  rendered  in  this  State  (Virginia), 
theretofore  or  thereafter,  against  any  person,  should  be  a  lien  on 
all  the  real  estate  of  or  to  which  such  person  should  be  possessed 
or  entitled,  at  or  after  the  date  of  such  judgment,  or,  if  it  was 
rendered  in  court,  at  or  after  the  commencement  of  the  term  at 
which  it  was  so  rendered,  except  against  purchasers,  unless  the 
judgment  is  docketed  as  provided  by  statute;'  and  decrees  of 
courts  of  chancery  are  also  given  the  same  effect  as  judgments.^ 

'  Minor's  Inst.,  Vol.  2,  p.  263;  Id.,  Vol.  4,  Pt.  1,  p.  65. 
'  Acts  1871-2,  p.  462. 

•  Code,  I  3571;  Code  W.  Va.,  Ch.  139,  ^  7. 

•  Minor"  s  Inst. ,  Vol.  2,  p.  270,  and  cases  cited. 

'  Code,  I  3567,  as  amended  by  Acts  1897-8,  p.  507;  Code  W.  Va.,  Ch.  139,  I  5. 
But  as  to  the  qualification  of  the  effect  of  a  judgment  lien  caused  by  the  home- 
stead exemption,  see  Code,  I  3649. 

•  Of  which  see  Post,  I  310.  Two  or  more  judgments  of  the  same  date  against 
the  same  person  are  to  be  paid  ratably.     Code,  I  3576. 

'  Code,  5  3557;  Code  W.  Va.,  Ch.  139,  J  1.  But  the  statute  (Code,  §  3567,  as 
amended  by  act  of  February  24,  1898,  Acts  1897-8,  p.  507)  now  provides  as  fol- 
lows: "But  in  the  case  of  any  judgment  or  decree  for  money,  hereafter  rendered 
in  vacation,  or  hereafter  confessed  (unless  it  be  a  judgment  confessed  in  court  in  a 
suit  in  which  a  judgment  might  have  been  rendered  on  the  first  day  of  the  term), 
such  judgment  or  decree  shall  be  effective  only  from  the  time  of  day  at  which  the 
same  was  confessed  or  at  which  such  judgment  or  decree  in  vacation  was  received 
to  be  entered  of  record  in  the  clerk's  ofiice  of  the  court  entering  the  same;  and 
when  more  than  one  judgment  or  decree  is  confessed,  or  entered  in  vacation,  on 
the  same  day,  they  shall  have  priority  in  the  order  with  respect  to  the  time  when 
they  are  confessed  or  received  for  record  in  said  clerk's  ofiice;  provided  that  when 
several  judgments  are  confessed  together,  they  shall  all  be  deemed  to  have  been 
confessed  as  of  the  time  the  first  was  confessed,  and  the  clerk  shall  enter  such  time 
on  the  margin  of  his  order  book.  This  section  is  qualified  by  section  three  thou- 
sand six  hundred  and  forty-nine  and  the  three  following  sections."  This  statute 
was  designed  to  meet  and  overrule  the  case  of  Hockman  v.  Hockman,  Va.  •  2  Va. 
Law  Beg.  523,  which  declared  that  a  judgment  confessed  m  vacation  had  relation 
to  the  first  moment  of  the  day. 
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"At  common  law,"  says  a  learned  judge/  from  whom  I  cannot 
do  better  than  to  quote,  "  lands  of  the  debtor  could  not  be  taken 
to  satisfy  his  debts,  except  judgments  due  to  the  king,  and  judg- 
ments therefore  did  not  operate  as  liens  on  land.  But  by  the  stat- 
ute of  Westm.  2,  13  Edw.  I,  Ch.  18,  substantially  adopted  in  this 
State  (1  E.  Code,  Ch.  134,  §  1,  pp.  524,  525,  526,  527),  a  new 
execution  was  provided,  the  writ  of  elegit,  by  which  a  moiety  of 
the  lands  of  the  debtor  could  be  subjected  to  the  satisfaction  of 
the  judgment.^ 

"  The  statute,  however,  did  not  in  express  terms  give  a  lien  on 
the  land.  It  provided  for  the  writ,  and  prescribed  the  form  of  it. 
By  its  terms  the  officer  was  required  to  deliver  to  the  creditor  all 
the  goods  and  chattels  of  the  debtor,  saving  the  oxen  and  beasts 
of  his  plough,  and  also  a  moiety  of  all  his  lands  and  tenements, 
whereof  the  debtor,  at  the  day  of  obtaining  his  judgment,  was 
seized,  or  at  any  time  afterwards  by  reasonable  price  and  extent, 
to  have  and  to  hold  the  said  goods  and  chattels  to  the  creditor  as 
his  own  proper  goods  and  chattels,  and  the  said  moiety  as  his  free- 
hold to  him  and  his  assigns  until  thereof  the  judgment  be  satisfied 
('  until  he  shall  have  levied  thereof  the  debt  and  damages  afore- 
said '). 

"  It  was  by  the  judicial  construction  given  to  this  writ  that  the 
judgment  was  said  to  be  a  lien  on  the  land.  The  lien  resulted 
from  the  mandate  of  the  writ  to  deliver  to  the  creditor,  by  reason- 
able price  and  extent,  a  moiety  of  all  the  lands  and  tenements  of 
the  debtor,  whereof  he  was  seized  at  the  date  of  the  judgment,  or 
at  any  time  afterwards.  The  lien  was  an  incident  of  the  writ,  and 
depended  for  its'  existence  and  continuance  upon  the  capacity  to 
sue  out  the  writ.  As  long  as  this  capacity  lasted,  even  although 
revived  after  being  temporarily  suspended,  the  lien  continued,  and 
whenever  it  finally  ceased,  the  lien  which  was  dependent  upon  it 
was  extinguished. 

*  Burks,  J.,  in  Borst  v.  Nalle  et  aX,  28  Grat.  428-430. 

'  See  also  Planters  Bank  d.  Calist,  3  Smedes  &  Marshall,  143;  41  Am.  Dec.  616. 
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"  As  the  mandate  of  the  writ  extended  to  all  the  lands  and 
tenements  of  which  the  debtor  was  seized  at  the  date  of  the  judg- 
ment, or  at  any  time  afterwards,  it  was  by  force  of  this  mandate 
also  that  the  lien  of  the  judgment  overreached  all  subsequent  con- 
veyances, although  made  to  a  purchaser  for  valuable  consideration 
without  notice  of  the  judgment,  and  extended  to  all  the  lands  of 
the  debtor  within  the  jurisdiction  of  the  State. 

"  In  the  interest,  and  for  the  protection  of  such  purchasers,  the 
act  of  March  3,  1843,  was  passed,  which  provided  for  the  dock- 
eting of  judgments ;  and  further,  that  '  no  judgment,  decree,  bond 
or  recognizance  thereafter  rendered,  should  bind  the  lands  of  any 
party  to  the  same  against  a  bona  fide  purchaser  for  valuable  con- 
sideration without  notice,  unless  the  same  should  be  docketed  in 
the  county  or  corporation  in  which  the  land  lay  within  twelve 
months  after  tlie  rendition  or  forfeiture  of  such  judgment,  decree, 
bond  or  recognizance,  or  ninety  days  before  such  land  shall  have 
been  conveyed  to  such  purchaser.' 

.  "  Except  as  thus  modified  in  respect  to  purchasers,  by  the  act 
of  1843,  the  lien  of  the  judgment  continued  the  same  in  all  re- 
spects as  to  its  nature,  extent,  and  the  mode  of  enforcing  it,  until 
the  general  revision  of  the  laws  in  1849.  Up  to  that  time,  as  we 
have  seen,  it  was  a  mere  incident  of  the  writ  of  elegit,  resulting 
by  construction  from  the  mandate  of  the  writ,  and  dependent 
for  its  existence  and  continuance  on  the  capacity  to  sue  out  the 
writ. 

"  It  was  now  made  for  the  first  time,  as  to  judgments  thereafter 
to  be  rendered,  an  express,  direct,  positive,  absolute  lien  on  all  the 
real  estate  of  or  to  which  the  judgment  debtor  should  be  possessed 
or  entitled  at  or  after  the  date  of  the  judgment ;  or  if  it  was  ren- 
dered in  court,  at  or  after  the  commencement  of  the  term  at  which 
it  was  so  rendered,  with  the  same  qualification  as  to  purchasei's,  for 
valuable  consideration  without  notice,  as  was  made  by  the  act  of 
1843.     Code  of  1860,  Ch.  186,  §§  6,  8. 

"  The  writ  of  elegit  was  preserved  and  made  to  conform  to  the 
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statutory  lien  of  the  judgment,  and  an  additional  remedy  in  equity 
was  given  for  the  enforcement  of  the  lien.     Idem,  §  9. 

"  The  lien  of  the  judgment  being  now  express,  positive,  and  in  ■ 
no  way  dependent  on  the  elegit,  and  the  remedy  in  equity  being 
preferred  in  practice,  the  elegit  soon  fell  into  disuse,  and  was  finally 
abolished  by  the  legislature.     Code  of  1873,  Ch.  183,  §  20,  p. 
1175." 

What  Judgment  is  a  Lien. 

§  277.  Having  thus  considered  the  origin  of  the  lien  by  judg- 
ment, and  observing  that  it  is  now  by  express  terms  of  the  statute ' 
made  a  lien  upon  the  real  estate  of  the  debtor,  it  is  important  to 
know  the  kind  of  judgment  that  constitutes  a  lien. 

The  statute  of  Virginia,  to  which  we  have  referred,  gives  the 
judgment  relation  to  the  commencement  of  the  terra,^  no  matter 
on  what  day  thereof  it  is  rendered ;  and  this  includes  judgments 
entered  in  the  clerk's  office  by  default,  and  which  became  final  if 
not  previously  set  aside  on  the  last  or  the  fifteenth  day  of  the  suc- 
ceeding term  of  the  court,  whichever  happened  first.^ 

The  commencement  of  the  court  is  not  to  be  taken  to  mean  the 
day  appointed  for  the  commencement^  but  the  first  day  that  the 
court  actually  sits,  from  the  first  moment  after  midnight ;  *  but  no 
fraction  of  a  day  is  counted.' 

^  For  the  statutes  in  the  other  States  see  Freeman  on  Judgments,  J  339.  For  a 
discussion  of  the  lien  of  a  judgment,  its  nature,  extent,  effect  of  junior  equitable 
claims,  effect  upon  separate  and  partnership  debts,  etc. ,  see  Buchan  i;.  Sumner,  2 
Barb.  Chy.  165  ;  47  Am.  Dec.  305;  note,  pp.  319,  320. 

'Mutual  Assurance  Soo.  v.  Stanard  et  al,  4  Munf.  539;  Coutts  v.  Walker,  2 
Leigh,  268;  Skipwith's  Ex' or  v.  Cunningham,  &c.,  8  Leigh,  271;  Withers  v.  Car- 
ter ei  als,  4  Grat.  407;  Farley  v.  Lea,  4  Dev.  &  Bat.  169;  32  Am.  Dec.  680.  But 
as  to  a  judgment  confessed  or  rendered  in  vacation  since  February  24,  1898,  see 
Ante,  p.  914,  and  Code,  |  3567,  as  amended  by  act  of  February  24,  1898,  Acts 
1897-8,  p.  507. 

'  Ender's  Ex'ors  ti.  Burch,  15  Grat.  64. 

'Minor's  Institutes,  Vol.  2,  p.  271. 

'  Id.;  Skipwith  v.  Cunningham,  8  Leigh,  279;  Horseley  et  al  v.  Garth  et  al,  2 
Grat.  471-491;  Brockenbrough' s  Ex' or  et  al  v.  Brockenbrough's  Adm'r  et  al,  31 
Grat.  580. 
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This  rule  of  counting  the  whole  term  as  one  day,  and  conse- 
quently of  giving  an  equality  of  lien  to  each  of  the  judgments 
.  rendered  during  the  term/  is  generally  abolished  in  the  United 
States,  or  else  it  is  abandoned  in  practice;  but  even  in  those 
States  where  judgments  take  according  to  priority  during  the 
term,  fractions  of  a  day  are  generally  disregarded.^ 

The  fiction  of  law  which  gives  a  judgment  relation  to  the  first 
day  of  the  term,  applies  to  all  cases  in  which  the  judgment  might 
have  been  rendered  on  that  day,  but  not  to  a  case  in  which  it 
could  not  have  been  rendered ; '  and  this  rule,  from  the  natures  of 
the  respective  proceedings,  has  more  application  to  decrees  than 
to  judgments.''  A  judgment,  to  constitute  a  lien,  must  be  final, 
hence  it  has  been  held  that  a  judgment  by  default  being  inter- 
locutory in  its  nature,  and  which  cannot  become  final  until  the 
amount  is  ascertained,  is  of  itself  no  lien,  nor  will  the  lien  of  the 
final  judgment,  when  entered  therein,  relate  back  to  the  entry  of 
the  interlocutory  judgment.''  In  Virginia,  as  we  have  seen,  the 
interlocutory  judgment  rendered  in  the  clerk's  office  by  default, 
becomes  final  at  the  next  term  of  the  court,  on  the  last  or  the  fif- 

'  Janney's  Ex' or  c.  Stephens'  Adm'r,  2  P.  &  H.  11;  Kelly's  Eev.  Stat,  Vol.  2, 
Ch.  163,  i  10;  Code,  'i  3576;  Code  W.  Va.,  Ch.  139,  i  5. 

'  Freeman  on  Judgments,  ^  370;  Metzler  v.  Kilgore,  3  Pen.  &  Wat.  245;  28 
Am.  Dec.  76. 

'Withers  v.  Carter  el  ah,  4  Grat.  407;  Jones  v.  Myrick,  8  Grat.  179;  Brown  u. 
Hume,  16  Grat.  465.  A  writer  in  the  Virginia  Law  Journal  (1885,  p.  641),  com- 
menting upon  the  case  of  Yates  &  Ayres  v.  Kobertson  &  Berkley,  80  Va.  47.^, 
contends  that  if  a  judgment  relates  to  the  first  day  of  the  term  only  in  cases  in 
which  it  could  have  been  rendered  on  that  day,  it  follows  that  if  a  decree  is  ren- 
dered on  a  report  returned  after  the  first  day  all  judgments  at  that  term  liave  pre- 
cedence. This  contention  rests  upon  the  construction  to  be  giren  to  l  3567  of  the 
Code  as  qualified  by  ^§  3649,  3568,  3569-3570,  and  seems  to  be  a  reasonable  con- 
struction of  the  statute.  It  may  often  be,  however,  that  the  court  might  have 
rendered  a  decree  for  money  where  there  was  no  report  at  all  in  the  case,  even 
though  there  had  been  a  reference  to  a  master.  .V  judgment  or  decree  confessed 
during  the  term,  or  a  judgment  on  a  notice  served  after  or  given  to  a  day  after  the 
first  day  of  the  term  does  not  relate  to  the  beginning  of  the  term.  Yates  &  Ayres 
V.  Bobertson  &  Berkley,  80  Va.  477. 

•  Minor's  Institutes,  Vol.  2,  p.  271. 

6  Freeman  on  Judgments,  l  340,  citing  Davidson  v.  Myers,  24  Md.  538. 


I  277  WHAT    JtDGirEXT    I^    A    LIEN".  919 

teenth  day  thereof,  whichever  first  oecuri,  and  the  lien  date-  fix>m 
the  first  day  of  the  term.  If  a  writ  of  enquiry  has  to  be  es- 
ecated,  the  lien  of  the  judgment  will  only  date  from  the  first  day 
of  the  term  during  which  it  is  executed,  and  final  judgment  ren- 
dered thereon.  The  lien  of  the  judgment  includes  all  amounts 
for  which  execution  may  properly  issue,  embraeincr  costs  and  in- 
terest, where  the  statute  provides  for  its  collection  by  execution  ; ' 
but  if  on  appeal  the  judgment  of  the  lower  court  is  affirmed  with 
costs  and  damages,  those  exists  and  damages  do  not  constitute  a  lien 
until  the  judgment  is  rendered  for  them,  and  as  against  purchasers 
until  the  judgment  is  duly  docketed." 

It  is  not  a  material  matter  whether  the  judgment  ha-  been  ren- 
dered by  consent,'  or  confession,*  by  deiault,^  or  after  defence  made, 
provided  it  is  a  judgment  in  personam  against  a  living  man,^  and 

'  Freeman  on  Judgmait5.  5  S41. 

'  Freeman  on  Jndgmente,  |  -34-5 ;  Porf,  \  309. 

'Jones,  ic.  r.  Mjrick';  Ex'ors,  8  Grat.  179. 

♦  Code,  ?  S2;3.  as  amended  by  Aci;  15&7-S,  p.  -508:  Code  W.  Va.,  Ch.  125.  ?  43. 
Whai  oonfesed  in  Tacation  in  the  clerk' s  office,  the  liai  is  from  the  time  of  dav 
of  the  confession.     AwU,  VoL  1,  p.  2-5y:  VoL  2,  p.  S79. 

'  Estm  r.  Tanl,  2  Yerger,  466;  24  Am.  Dec  498. 

'  Carter  v.  Caniger's  Adm'r,  3  Yerger,  411;  24  AnL  Dec.  oS.5.  In  the  case  of 
Brewis  et  aU  r.  Lawson  el  als,  76  Va,  36,  the  court  of  appeals  of  Virginia  reviewed 
the  cases  (Mason's  Devisees  r.  Peters'  Adm'r,  1  Mnnf.  437;  Forter,  &c.  r.  Cren- 
shaw's Ex  or,  3  Mnnf.  420;  Chamberlayne,  &c.  v.  Temple,  2  Kand,  384,  396: 
Shields'  Heirs  r.  Street,  11  Leigh,  498,  508;  Eobertson  et  <ds  r.  Wright  ct  ah,  17 
Grat  534,  540;  see  also  PanniU' 5  Adm' r  r.  Callawav,  78  Va.  387;  Cntter  i-.  Cosier. 
17  W.  Va.  113 )  which  held  that  a  judgment  against  a  personal  representative  did 
not  bind  and  was  not  evidence  against  the  heirs,  and  determined  that  such  i^  still 
the  law  in  spite  of  the  statute  (Code,  |  266-5)  which  makes  real  estate  assets  for  the 
payment  of  debts,  at  least  when  the  judgment  i.;  by  confusion,  but  did  not  pass 
upon  the  qustion  of  the  effect  of  such  a  judgment  when  a  recovery  is  had  after  a 
full  and  fair  defence  by  the  personal  representative.  But  the  present  statute  of 
Virginia  (Code,  ?  2668)  provides  that  such  a  judgment  or  decree  shall  he  prima 
/one  evidence  of  the  claim  against  the  heir  or  devisee.  The  cases  of  Watts  r.  Tay- 
lor, 80  Va.  627,  and  Daiagerfidd  r.  Smith,  83  Va.  81,  arose  before  the  statute  of 
February  19,  1884  (Acts  1883-84,  p.  162  j,  it  being  held  m  Staples  r.  Staples,  80 
Va.  76,  that  only  judgments  rendered  since  the  statute  are  prima  facie  evidence 
against  the  heirs  or  devisees  of  a  dead  man.  A  judment  against  a  lunatic  on  pro- 
cess served  upon  him  alone,  and  not  on  his  guardian,  though  erroneous,  is  not  void, 
Allison  V.  Taylor  and  Washburn,  6  Dana,  87;  32  Am.  Dec,  68.     See  PanniU  r. 
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not  merely  a  judgment  or  decree  in  rem ;  *  and  provided  further 
it  be  final.  But  if  the  judgment  or  decree  has  been  rendered  by 
a  court  of  competent  jurisdiction  ^  in  a  suit  to  which  the  debtor 
was  properly  made  a  party,  even  though  it  was  plainly  erroneous 
and  should  not  have  been  rendered,  yet  it  is  conclusive  and  bind- 
ing, and  in  any  suit  in  chancery  to  enforce  the  lien  the  judgment 
cannot  be  questioned  or  impeached  except  for  fraud,'  or,  as  against 
a  surety,  for  collusion  between  the  creditor  and  the  debtor.* 

Nature  of  the  Judgment  Lien. 

§  278.  The  effect  of  a  judgment, lien  is  to  give  a  right  of  satis- 
faction out  of  the  debtor's  property  ; '  it  constitutes  a  general  lien 
upon  all  his  real  estate,*  and  not  a  specific  lien  on  any  particular 

Callaway,  78  Va.  387.  A  judgment  on  confession  by  an  administrator  de  bonis  non 
to  the  administrator  of  a  creditor,  was  held  not  a  lien  upon  the  lands  of  the  dece- 
dent, and  a  decree  enforcing  such  a  lien  was  reversed.  Custer  et  al  v.  Custer  et  al, 
17  W.  Va.  113. 

'  Ante,  Vol.  1,  p.  151 ;  James  River  &  Kan.  Co.  v.  Littlejohn,  18  Grat.  74. 

'  Windsor  v.  McVeigh,  93  U.  S.  R.  274;  Nulton  et  ats  v.  Isaacs  et  als,  30  Grat.  741. 

'Mattingly  v.  Nye,  8  Wall.  373;  Lancaster  v.  Wilson,  27  Grat.  624;  Cottom  v. 
Cottom,  4  Rand.  192;  Chrisman's  Adm'x  v.  Harman  et  al,  29  Grat.  494;  National 
Bank  v.  Distillery  Co.,  41  W.  Va.  530. 

•  Gentry  v.  Allen  et  als,  32  Grat.  254;  Perkins  v.  Lane,  82  Va.  59;  Lancaster  v. 
Wilson,  27  Grat.  624;  Wimbish  v.  Breeden,  77  Va.  324;  Woodburn  v.  Fillbates, 
77  Va.  317;  Gumer  v.  Johnson,  Id.  712;  Cowardin  v.  Anderson,  78  Va.  88.  The 
court  must  have  had  jurisdiction  of  the  parties  and  subjects,  and,  while  jurisdiction 
will  be  assumed  of  courts  of  general  powers,  yet  that  of  courts  of  limited  powers 
must  be  aflirmatively  shown.  Richardson  v.  Seevers,  84  Va.  259.  No  such  pre- 
sumption exists  of  courts  of  general  powers  where  want  of  jurisdiction  affirmatively 
appears  on  the  face  of  the  proceedings.  Dillard  v.  C.  V.  I.  Co.,  82  Va.  734.  Such 
a  judgment  can  only  be  impeached  upon  a  direct  proceeding  brought  to  reverse  or 
annul  it.  Bank  v.  Stevens,  1  Ohio,  233;  59  Am.  Dec.  619;  note,  622.  It  cannot 
be  impeached  in  a  creditor's  bUl.  First  National  Bank  v.  Huntington  Distillery 
Co.,  41  W.  Va.  530;  23  S.  E.  R.  792.  May  be  collaterally  impeached  if  court  had 
not  jurisdiction.  Smith  v.  Tupper,  4  S.  &  M.  261;  43  Am.  Dec.  483;  notes  to  p. 
746,  51  Am.  Dec. ;  notes  to  p.  392,  52  Am.  Dec. ;  notes  to  pp.  242,  243,  54  Am. 
Dec. ;  notes  to  p.  529,  57  Am.  Dec. 

'  Conrad  D.  Atlantic  Ins.  Co.,  1  Pet.  386. 

•Morris  J).  Mo  watt,  2  Paige,  586;  22  Am.  Dee.  661;  Sandford  v.  McLean,  3 
Paige,  117;  23  Am.  Dec.  773;  Coombs  v.  Jordan,  3  Bland's  Chy.  R.  284;  22  Am. 
Dec.  236. 


§  278  NATURE   OF   THE   JUDGMENT   LIEN.  921 

real  estate  of  the  judgment  debtor.^  It  is  of  so  general  a  nature,^ 
that  without  express  assignment  the  creditor  has  no  interest  in  the 
insurance  derived  from  the  loss  of  any  particular  property ; '  nor 
can  the  creditor  sue  for  such  waste  as  injures  his  security ;  *  and 
the  lien  is  subject  to  all  prior  liens,  either  legal  or  equitable,  irre- 
spective of  any  knowledge  of  the  judgment  creditor  °  as  to  the  ex- 
istence of  such  liens.'  And  as  the  creditor  by  his  judgment  ob- 
tains no  incumbrance  but  on  such  estate  as  his  debtor  really  has, 
the  equity  of  such  a  creditor  gives  way  before  the  superior  right 
of  an  owner  of  the  land  who  had  conveyed  it  to  the  debtor  only 
by  duress,  and  who  had  never  parted  with  possession.'^  But  we 
shall  presently  see  that  if  the  lien  of  a  judgment  once  attaches  to 
the  real  property  of  the  debtor,  by  a  due  compliance  with  the  reg- 
istry law,*  it  cannot  be  defeated  by  subsequent  alienations,  and  the 
property  in  the  hands  of  successive  purchasers  will  be  liable  thereto. 
The  character  of  the  cause  of  action  does  not  affect  the  nature  of 
the  lien,  and  therefore  a  judgment  for  purchase  money  has  no  lien 
superior  to  that  of  a  judgment  for  any  other  debt  or  liability ;  nor 
has  the  court  which  renders  the  judgment,  or  the  court  which  is 
called  on  to  enforce  its  lien,  any  authority  to  change  its  nature,  or 
to  restrain  or  extend  its  effect  upon  any  particular  estate ; '  and  a 
creditor  who  has  a  lien  on  a  specific  fund,  and  has  obtained  a  de- 
cree against  that  fund,  which  proves  insufficient,  does  not  thereby 
acquire  any  lien  more  than  he  had  before  upon  the  general  fund.'" 
We  must  bear  in  mind,  in  connection  with  these  rules,  that  a 

'  Freeman  on  Judgments,  ?  338. 
»  Brown  v.  Pierce,  7  WaU.  205. 

'Grievemeyer  v.  So.  Mutual  Fire  Ins.  Co.,  62  Penn.  340;  1  Am.  E.  420.     See 
also  Post,  I  290. 

*  Freeman  on  Judgments,  §  338,  citing  Canning  v.  Carpenter,  48  N.  Y.  412. 
s  See  also  Post,  I  308. 

•  Freeman  on  Judgments,  I  338. 

'  Brown  v.  Pierce,  7  WaU.  205;  Baker  v.  Morton,  12  Id.,  150;  Sinclair  v.  Sin- 
clair, 79  Va.  40. 

»  Of  which  see  Post,  ?  309. 
'  Freeman  on  Judgments,  ?  342. 
"  Anderson  v.  Anderson  et  ah,  1  H.  &  M.  11. 
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court  of  equity  has  the  right  to  compel  a  creditor  having  a  lien 
upon  two  parcels  of  property  to  enforce  it  so  as  not  to  injure  the 
rights  of  him  who  has  a  lien  upon  only  one  parcel ;  and,  in  favor 
of  sureties,  the  right  to  subject  real  estate  is  regulated  with  equal 
regard  to  their  just  protection.' 

Judgments  of  the  Federal  Courts. 

§  279.  Judgments  and  decrees  of  the  Federal  courts  are  liens 
upon  the  real  property  of  the  defendant  lying  within  the  district 
in  which  they  are  rendered ;  and  as  to  the  nature  of  the  judgment 
or  decree  that  constitutes  a  lien,  its  extent,  the  character  of  prop- 
erty affected  by  it,  and  its  duration,  the  principles  of  State  juris- 
prudence within  the  territorial  limits  govern,  so  far  as  they  are 
applicable. ' 

It  is  said,  however,  that  it  is  not  to  he  understood  that  regula- 
tions of  State  law  requiring  a  judgment  of  a  State  court  to  be 
registered  or  docketed  in  a  particular  manner  or  in  a  certain  office, 
must  be  followed  in  respect  to  judgments  of  the  United  States 
courts,  and  that  in  those  States  where  a  judgment  in  the  State 
court  creates  a  lien,  a  judgment  in  a  court  of  the  United  States 
has  that  operation  throughout  the  district  to  which  the  jurisdic- 
tion of  the  court  extends,  and  State  legislatures,  by  modifying  the 
lien  of  judgments  and  restricting  their  obligation,  cannot  thereby 
affect  the  lien  of  a  judgment  of  the  United  States  court  in  respect 
to  the  matter  of  docketing.^  The  effect  of  this  rule  is  to  make  a 
prior  undocketed  judgment  of  a  United  States  court  a  lien  su- 

'  Post,  II  293-327. 

'  Abbot's  U.  S.  Pr.,  Vol.  1,  p.  149;  Wood  v.  Chamberlain,  2  Black.  430;  Wil- 
liams V.  Benedict,  8  Howard,  107;  Clements  v.  Berry,  11  Id.,  398;  Trapnall  v. 
Richardson,  Waterman  &  Co.,  13  Ark.  543;  58  Am.  Deo.  338. 

^Abbot's  U.  S.  Pr.,  Vol.  2,  p.  149,  citing  Massingill  v.  Domes,  7  How.  760. 
See  also  cases  cited  in  Virginia  Law  Journal,  1881,  p.  663;  and  by  Hughes,  J.,  in 
United  States  v.  Humphreys,  Virginia  Law  Journal,  1879,  pp.  '589,  592,  593;  and 
Freeman  on  Judgments,  H  403,  404,  405. 
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perior  to  a  recorded  deed  of  trust  in  the  same  district  of  the  State 
■within  which  the  United  States  court  is  held.' 

But  now  by  act  of  Congress  (25  U.  S.  357)  such  judgments  are 
required  to  be  docketed  according  to  the  law  of  the  State,  and  if 
the  law  of  the  State  requires  a  judgment  to  be  docketed  and  makes 
provision  for  the  docketing  of  judgments  of  the  Federal  courts, 
then  to  be  liens  such  judgments  must  be  docketed  as  the  law  re- 
quires. In  Virginia  by  act  of  January  24,  1890  (Acts  1889-90, 
p.  22),  it  is  provided  that  judgments  and  decrees  rendered  in  cir- 
cuit or  district  courts  of  the  United  States  within  this  State,  may 
be  docketed  and  indexed  in  the  clerk's  offices  of  courts  of  this 
State  in  the  same  manner  and  under  the  same  rules  and  require- 
ments of  law  as  judgments  and  decrees  of  courts  of  this  State. 

A  judgment  of  a  court  of  the  United  States  having  jurisdic- 
tion of  the  parties  and  of  the  subject-matter  of  the  suit,  is  con- 
clusive between  the  same  parties  or  their  privies  in  a  State  court 
upon  the  merits  of  the  matter  adjudged ;  ^  and  the  same  rules 
apply  when  relied  upon  in  another  State  than  that  in  which  the 
court  sits,  as  are  under  like  circumstances  applied  to  the  judgment 
of  any  court  of  record  of  another  State.'  But  the  jurisdiction  of 
the  court  is  always  open  to  enquiry ;  *  and  hence  where  there  was 
nothing  in  the  action  of  the  court  to  show  that  the  defendant  was 
notified,  and  the  judgment  upon  its  face  showed  that  the  defend- 
ant did  not  appear,  and  the  return  of  the  marshal  was  without 
any  formal  venire,  and  did  not  state  where  the  defendant  was 
served,  it  was  held  competent  in  a  suit  on  the  judgment  in  a  State 
court  to  show  that  the  service  was  affected  out  of  the  territorial 
jurisdiction  of  the  marshal,  and  where  he  had  no  authority  to 
aifect  service.^  So  when  in  a  case  in  chancery,  in  the  circuit 
court  of  the  United  States  for  the  district  of  Virginia,  in  which 

'  United  States  v.  Humphreys,  Va.  Law  Journal,  1879,  p.  589. 
2  McCauley  v.  Hargroves,  48  Ga.  50;  15  Am.  E.  660. 
'  Freeman  on  Judgments,  ?  578;  Bowler  v.  Huston,  30  Grat.  274. 
*  Starbuck  v.  Mundy,  5  Wend.  148;  21  Am.  Deo.  172,  notes,  p.  180. 
^  McCauley  v.  Hargroves,  48  Ga.  50;  15  Am.  E.  660. 
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citizens  of  Maryland  were  complainants,  and  a  corporation  of 
Virginia  was  defendant,  judgments  were  rendered  on  petition  and 
notice  against  the  debtors  of  the  corporation,  who  were  citizens  of 
Virginia,  it  was  held  in  a  suit  in  chancery,  brought  in  the  State 
court  in  Virginia  to  enforce  the  lien  of  the  judgments,  that  the 
United  States  circuit  court  had  no  jurisdiction  to  render  the  judg- 
ments, and  that  they  were  invalid.' 

Judgments  of  the  United  States  courts  of  other  States  do  not 
stand  on  any  higher  ground  as  to  their  enforcement  in  a  court  of 
chancery  than  do  the  judgments  of  the  courts  of  a  sister  State,'' 
although  in  some  of  the  States  they  are  given  more  the  character 
of  domestic  judgments  than  in  most  respects  is  accorded  to  the 
judgments  of  the  courts  of  other  States.* 

Foreign  Judgments  or  Decrees. 

§  280.  In  most  countries,  but  especially  in  those  governed  by 
the  common  law,  the  judgments  or  decrees  of  the  courts  of  other 
countries'  having  jurisdiction  of  the  subject-matter  and  of  the 
persons  of  the  parties,  which  are  free  from  taint  of  fraud,  and  are 
valid  and  still  in  force  in  the  country  where  they  are  rendered, 
afford  good  cause  of  action,  and  cannot  be  defeated  by  an  examina- 
tion into  the  merits."  As  between  the  States  of  the  Union  the 
constitutional  provision  °  is,  that  full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records  and  judicial  proceedings 
of  any  other  State ;  and  while  this  gives  to  the  judgments  of 
courts  of  other  States  of  the  Union  the  same  credit  and  faith 

'  Nulton  et  ak  v.  Isaacs  el  ah,  30  Grat.  726. 

•  Tarbell  v.  Griggs,  3  Paige,  207;  23  Am.  Dec.  790. 
'  Id.,  and  cases  cited  in  23  Am.  Dec,  p.  792. 

•  Aa  to  judgments  of  the  courts  of  the  Confederate  States,  see  Freeman  on  Judg- 
ments, ?  604. 

^Id.,l  594  to  597.     See  Hilton  v.  Guyot,  159  U.  S.  R.  113;  Skinner  v.  Moore, 
2  Dev.  &  Bat.  138,  notes;  30  Am.  Dec.  168. 
"  Article  4,  I  1. 
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that  they  have  in  the  States  in  which  they  were  rendered/  neither 
these  nor  other  foreign  judgments  are  liens  upon  the  real  property 
within  another  State  until  judgment  or  decree  has  been  rendered 
on  them  there.  Nor,  as  we  have  before  seen,  does  the  existence 
of  such  a  judgment  prevent  the  defendant  from  showing  that  he 
was  not  summoned  or  did  not  appear  in  person  or  by  attorney  in 
the  suit  in  which  the  judgment  or  decree  was  rendered,  and  this 
although  it  is  expressly  stated  in  the  record  of  the  suit  in  that 
State  that  he  was  actually  summoned  and  did  appear.^  And,  as 
we  have  also  seen,  it  is  always  competent  to  defeat  a  judgment  or 
decree  upon  any  such  foreign  judgment  or  decree,  by  proving 
either  that  the  court  which  rendered  it  did  not  have  jurisdiction 
of  the  subject  or  person,^  or  that  it  was  obtained  by  fraud  or  col- 
lusion.* Such  a  judgment  or  decree  does  not  always  necessarily 
merge  the  cause  of  action,  although  it  has  frequently  been  held 
that  a  judgment  in  one  State  operates  as  a  merger  not  only  in  the 
State  wherein  it  was  rendered,  but  in  every  other  State ;  °  but  where 
one  recovered  in  Maryland  a  judgment  on  a  covenant,  binding  the 

'  Mills  f.  Durzee,  7  Cranch,  481;  Hampton  v.  McConnel,  3  Wheat.  234;  Evans 
V.  Tatum,  9  S.  &  E.  252-260;  McElmoyle  i;.  Cohen,  13  Pet.  312;  Am.  Leading 
Cases,  Vol.  2,  p.  783  to  820;  Hall  v.  Williams,  6  Pick.  232;  Starbuck  v.  Murray, 
5  Wend.  148;  Wemway  v.  Pawling,  5  Gill  and  Johnson,  500;  Bowler  v.  Huston, 
30  Grat.  274;  Freeman  on  Judgments,  §  588  to  ?  598;  K.  R.  Co.  v.  Wiggins  F. 
Co.,  119  U.  S.  E.  615;  Gilchrist  v.  W.  Va.  O.  &  O.  L.  Co.,  21  W.  Va.  115;  Na- 
pier t).  Gidiere,  1  Spence's  Eq.  215;  40  Am.  Dec.  618;  Welch  v.  Sykes,  3  Gilman, 
197;  44  Am.  Dec.  689;  note,  693.  A  foreign  judgment  maybe  impeached  for 
fraud.  White  v.  Trotter,  14  S.  &  M.  30;  53  Am.  Dec.  112;  note,  p.  124.  How 
far  a  foreign  judgment  is  treated  as  a  merger  of  the  action,  see  Wood  v.  Gam- 
ble, 11  Cushing,  8;  59  Am.  Dec.  135;  note,  p.  137.  It  is  not  generally  so  re- 
garded. 1  Barton's  Law  Pr.,  p.  128,  note.  But  an  injunction  will  not  issue 
against  the  use  of  a  judgment  of  another  State  on  the  ground  that  it  was  ob- 
tained by  false  and  fraudulent  evidence.  Metcalf  v.  Gilmore,  59  N.  H.  417;  47 
Am.  E.  217. 

» Bowler  v.  Huston,  30  Grat.  266;  Fisher  &  Bro.  v.  March,  26  Grat.  765. 

'Starbuck  v.  Mundy,  5  Wend.  148;  21  Am.  Dec.  172;  notes,  p.  180;  Woods. 
Watkinson,  17  Conn.  500;  44  Am.  Dec.  562. 

*  Ante,  I  279. 

'  American  Leading  Cases,  Vol.  2,  p.  820. 
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defendant's  heirs,  he  was  allowed  to  proceed  on  the  original  alle- 
gation in  Virginia/ 

We  have  said  that  in  most  countries  the  judgments  of  the  courts 
of  other  countries  afford  good  cause  of  action,  and  cannot  be  af- 
fected by  an  examination  into  the  merits ;  but  this  rule  has  not 
generally  prevailed  in  the  United  States,  and  judgments  of  other 
countries  have  been  regarded  as  having  here  only  the  effect  of 
matter  in  pais,  and  as  a  consideration  prima  facie  sufficient  to 
base  a  promise.^  The  same  rule  prevails  in  Virginia,  and  the 
judgments  of  the  courts  of  the  District  of  Columbia  are  also  placed 
upon  the  same  footing  with  foreign  judgments,  and  are  not  ac- 
corded the  dignity  that  attaches  to  the  judgments  or  decrees  of 
sister  States  of  the  Union.^ 

A  judgment  obtained  against  an  executor  in  one  State,  is  not 
conclusive  against  an  executor  in  another  State,  yet  it  may  be  ad- 
missible in  evidence  to  show  that  the  demand  had  been  carried 
into  judgment,  and  that  the  other  executor  was  precluded  from 
pleading  prescription  or  the  statute  of  limitations  upon  the  original 
cause  of  action ;  *  but  when  in  a  suit  pending  in  the  court  of  pro- 
bate of  the  city  of  New  Orleans  against  the  executors  of  a  Louisi- 
ana testator,  a  certified  copy  of  the  record  of  a  suit  in  Virginia 
against  the  decedent,  appointed  by  a  court  of  competent  jurisdic- 
tion in  Virginia,  was  offered  in  evidence,  and  was  held  by  the 
supreme  court  of  Louisiana  to  be  proper  and  sufficient  evidence  of 
a  debt  due  from  the  estate  of  the  decedent,  it  was  held  that  the 
court  of  Virginia  could  not  question  the  propriety  of  that  decision, 
but  must  give  effect  to  the  judgment  rendered  in  accordance  with 
it.     And  a  judgment  having  been  obtained  in  Louisiana  against 

'Beall's  Adm'r  v.  Taylor's  Adm'r  and  Heirs,  2  Grat.  532.  In  the  suit  of 
Eastern  Townships  Banks  v.  Beebe,  53  Vt.  177;  38  Am.  E.  665,  it  was  held  that 
a  foreign  judgment  does  not  merge  the  cause  of  action,  but  an  action  may  be 
maintained  on  the  same  cause  in  another  State.  The  cases  sustaining  this  view  are 
cited  on  p.  667  et  seq.,  38  Am.  E.    See  Bank  of  Old  Dominion  v.  Allen,  76  Va.  200. 

^  Freeman  on  Judgments,  J  J  592-596. 

'  Draper's  Ex'ors  i;.  Gorman,  8  Leigh,  628.     See  also  7  W.  Va.  416. 

'  Hill  V.  Tucker,  13  How.  458. 
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the  executors  there,  and  only  partially  satisfied  by  them,  it  was 
held  to  be  competent  to  pursue  the  assets  in  the  hands  of  heirs 
and  legatees  in  Virginia,  and  the  court  there  would  only  look  at 
the  Louisiana  judgment,  and  not  go  behind  it  into  the  merits  of 
the  case.' 

The  act  of  Congress^  prescribing  the  manner  in  which  acts, 
records  and  judicial  proceedings  of  the  several  States  shall  be  au- 
thenticated, declares  that  the  records  and  judicial  proceedings  of 
any  State  or  Territory,  or  of  any  country  subject  to  the  jurisdic- 
tion of  the  United  States,  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate, 
that  the  said  attestation  is  in  due  form.  And  the  said  records  and 
judicial  proceedings,  so  authenticated,  shall  have  such  faith  and 
credit  given  them  in  every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  courts  from  which  they  are  taken. ^ 

A  proper  authentication,  as  thus  prescribed,  is  necessary  to  a 
judgment  being  received  in  the  courts  of  a  State  other  than  that  in 
which  it  was  rendered,*  and  the  transcript  of  a  record,  so  certified, 
imputes  absolute  verity,  and  cannot  be  contradicted  in  any  other 
State  any  more  than  in  the  State  where  it  originated.^  But  the 
courts  of  the  State,  in  which  a  judgment  of  a  court  of  another 
State  is  sought  to  be  enforced,  have  the  right  to  enquire  how  far 
the  judgment  presented  may  be  conclusive  in  the  State  in  which 
it  was  rendered,  and  in  determining  this  question  they  will  require 
that  the  whole  record  of  the  proceedings  be  produced  under  which 
the  judgment  was  obtained,  in  order  to  show  how  far  it  may  be 
conclusive.  If  the  judgment  of  the  inferior  jurisdiction  of  an- 
other State  has  been  appealed,  and  the  superior  court  has  pro- 

1  De  Ende  v.  Wilkinson's  Adm'r,  2  P.  &  H.  663. 

'Article  IV,  J  1,  Constitution  of  the  United  States;  Rev.  Stat.  187,  ^  905. 

'  See  Bowler  v.  Huston,  30  Grat.  274,  and  cases  cited. 

*  Wemwag  v.  Pawling,  5  Gill  &  Johnston,  500  ;  25  Am.  Dec.  317. 

5  McCormick  v.  Deaver,  22  Md.  194,  cited  in  25  Am.  Dec.  322. 
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nounced  a  final  judgment  therein,  and  the  judgment  or  demand 
passed  upon  is  sought  to  be  enforced  in  another  State,  the  record 
or  proceedings  of  the  supreme  court,  being  the  final  judgment  in 
the  cause,  is  the  proper  transcript  to  present  to  enable  the  courts  of 
the  State,  where  the  suit  is,  to  ascertain  how  far  it  is  conclusive  in 
the  State  where  it  was  rendered.^ 

In  determining  the  conclusiveness  of  the  judgment  of  another 
State,  we  have  already  noticed  that  evidence  may  be  heard  to  con- 
tradict the  statement  of  the  record  that  the  defendant  appeared  in 
the  cause  in  which  the  judgment  was  rendered ;  and  the  great 
weight  of  authority  is  also  to  the  effect,  that  one  who  is  sought  to 
be  concluded  by  such  a  judgment  may  impeach  it  by  showing  the 
want  of  such  jurisdiction,  notwithstanding  the  recital  of  facts  con- 
ferring jurisdiction  appearing  in  the  record  itself.^  The  better 
opinion  seem  to  to  be  that  such  recitals  are  prima  facie  evidence 
only  of  jurisdiction.* 

Property  Affected  by  a  Judgment  Lien. 

§  281.  The  lien  of  a  judgment  or  decree  extends  only  to  land,* 
the  statute"  providing  that  a  judgment  or  decree  shall  be  a  lieu 
on  all  the  real  estate  of  or  to  which  the  debtor  shall  be  possessed 
or  entitled,  at  or  after "  the  date  of  such  judgment ;  or,  if  it  was 
rendered  in  court,  at  .or  after  the  commencement  of  the  term  at 
which  it  was  so  rendered ;  and  it  further  provides,^  that  the  word 
"  land,"  or  "  lands,"  and  the  words  "  real  estate,"  shall  be  con- 

>  McLaren  &  Co.  v.  Kehler,  23  La.  Ann.  80;  8  Am.  E.  591;  Ferguson  v.  Teal, 
82  Va.  690.  See  this  general  subject  discussed  in  Vol.  9,  p.  129  to  p.  137,  Va. 
Law  Journal,  1885. 

'Cases  cited  in  the  note  to  Starbuck  v.  Murray,  21  Am.  Dec.  180.  But  see 
Freeman  on  Judgments,  ?  133. 

"Id. 

*  Minor's  Institutes,  Vol.  4,  Pt.  1,  p'.  66. 

'Code,  ?  3557;  Code  W.  Va.,  Ch.  139,  §  1. 

«  Ehea  v.  Preston,  75  Va.  757. 

'  Code,  ?  3567,  as  amended  by  Acts  1897-8,  p.  507,  and  as  qualified  by  §?  3649, 
3568,  3569,  3570;  Code  W.  Va.,  Ch.  139,  ?  6. 
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strued  to  include  lands,  tenements  and  hereditaments,  and  all 
rights  thereto,  and  interests  therein,  other  than  a  chattel  interest. 
The  language  is  comprehensive  enough  to  embrace  the  whole  es- 
tate '  which  the  debtor  had  in  lands  at  the  date  of  the  judgment, 
and  also  that  to  which  he  was  entitled,  or  thereafter  became  en- 
titled, before  the  judgment  was  satisfied,  although  he  had  neither 
the  possession  nor  the  legal  title. 

Such  a  lien  extended  at  common  law  to  all  the  lands  of  the 
debtor  which  might  be  sold  or  delivered  under  an  elegit,^  or  ex- 
tended by  statute,  merchant  or  staple ;  but  it  extended  no  farther 
than  the  debtor  had  power  voluntarily  to  transfer  or  alienate  the 
land  in  satisfaction  of  his  debt.^  In  other  words,  whatever  a  man 
owns  and  may  sell,  is  liable  for  the  payment  of  his  debts,  includ- 
ing, it  is  said,  property  which,  although  not  owned  by  him,  he 
might  have  made  his,  but  has  voluntarily,  without  valuable  con- 
sideration, made  the  property  of  another ;  *  and  hence  whatever 
real  estate,  or  interest  in  real  estate,  a  debtor  is  either  possessed 
of,  or  entitled  to,  is  subject  to  the  lien  of  a  judgment  against  him.' 

The  lien  is  of  a  general  and  not  a  specific  nature ;  and  hence 
the  creditor  cannot,  by  virtue  of  his  judgment,  follow  the  pro- 
ceeds of  the  sale  of  land,  upon  which  he  has  a  lien,  into  the  hands 
of  the  vendee,  or  claim  the  purchase  money,°  although  the  pur- 
chaser may  use  it  to  discharge  his  property  from  liability ;  but  no 
alienation  of  the  property  can  defeat  the  claim  of  the  creditor 
when  his  judgment  has  been  properly  docketed,''  although,  of 
course,  as  the  judgment  is  a  lien  upon  the  interest  only  of  the 

'Sandfordf.  McLean,  3  Paige,  117;  23  Am.  Dec.  773. 

'  Lands  could  not  be  sold  under  execution  at  common  law.  Jones  v.  Jones,  18 
Am.  Dec.  279. 

» Coombs  II.  Jordan,  3  Bland,  284;  22  Am.  Dec.  236  ;  note,  p.  279;  28  Id. ; 
note,  p.  441. 

*Dold's  Trustee  v.  Geiger's  Adm'r,  2  Grat.  102. 

'Snyder  J).  Martin  et  al,  17  W.  Va.  276;  Pack  v.  Hansbarger,  Id.  313;  Cowar- 
din  V.  Anderson  et  al,  78  Va.  88. 

8  Freeman  on  Judgments,  ?  338. 

'  See  Post,  I  310. 
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debtor  in  the  land,  whatever  that  may  be,  it  is  subject  to  every 
equity  that  existed  against  him  at  the  time  the  judgment  was  ren- 
dered, or  became  a  lien.' 

The  judgment  is  not  a  lien  on  a  chattel  interest  in  lands,  which 
means  something  issuing  out  of  real  estate,  as  a  lease  of  lands,  or 
term  of  years ;  ^  but  the  lien  of  a  judgment  extends  to  any  free- 
hold estate,  such  as  an  estate  for  life,  a  dower  interest,  an  estate 
during  coverture,  or  any  other  estate  of  indeterminate  duration, 
except  that  by  statute,  an  estate  for  the  life  of  another  goes  to  the 
personal  representative  of  the  party  entitled  to  the  estate,  is  assets 
in  his  hands,  and  must  be  applied  and  distributed  as  the  personal 
estate  of  such  party. 

Money  directed  to  be  employed  in  the  purchase  of  land,  and 
land  directed  to  be  sold  and  turned  into  money,  are  to  be  con- 
sidered as  that  species  of  property  into  which  they  are  directed  to 
be  converted ;  and  this  in  whatever  manner  the  direction  is  given, 
whether  by  will,  by  way  of  contract,  marriage  articles,  settlement 
or  otherwise,  and  whether  the  land  is  actually  conveyed,  or  only 
agreed  to  be  conveyed.' 

A  devise  of  land  to  be  sold,  or  money  to  be  laid  out  in  land, 
works  a  conversion  from  the  death  of  the  testator,  and  this  al- 
though the  time  of  the  sale  is  postponed.^  If  the  direction  to  sell 
is  absolute,  the  land  is  considered  as  money  for  all  the  purposes  of 
the  will  from  the  death  of  the  testator,  although  the  period  pre- 
scribed for  the  sale  is  remote  and  there  can  be  no  actual  conver- 
sion until  it  arrives,^  and  an  agreement  or  deed  between  proper 
parties  will  produce  a  transmutation  in  equity  from  the  time  the 

1  Freeman  on  Judgments,  U  348,  356,  357;  Sweet  d.  Jacooks,  6  Paige,  355;  31 
Am.  Dec.  252. 

"Code,  i  2653;  Code  W.  Va.,  Ch.  85,  §  18. 

'  Fletcher  i>.  Asliburner,  Leading  Cases  in  Equity,  Vol.  1,  Pt.  2,  p.  1123. 

■•  A  trustee  cannot  convert  money  into  land  or  land  into  money  at  his  pleasure, 
unless  specially  authorized.  Kaufman  v.  Crawford,  9  Watts  &  Sergt.  131;  42  Am. 
Dec.  323;  Baker  v.  Copenparger,  15  111.  103;  58  Am.  Dec.  600;  note,  p.  604;  Col- 
■  lins  t'.  Champ's  Heirs,  15  B.  Monroe,  118;  61  Am.  Dec.  179. 

'Leading  Cases  in  Equity,  Vol.  1,  Pt.  2,  p.  1123. 
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agreement  takes  effect  legally ; '  for  "  it  is  well  settled  that  land 
directed  or  agreed  to  be  sold  and  turned  into  money  (upon  the 
principle  that  what  is  agreed  or  ought  to  be  done  is  considered  as 
done),  shall  be  treated  as  immediately  assuming  the  quality  of 
personalty,  and  as  continuing  impressed  with  that  character  until 
some  person  entitled  to  the  proceeds  shall  elect  to  take  the  subject 
in  its  original  character  as  land."  ^ 

As  a  consequence  to  these  principles,  it  is  held  that  a  person  to 
whom  are  bequeathed  the  proceeds  of  land  directed  to  be  sold,  has 
no  estate  in  the  land,  but  only  an  interest  in  the  execution  of  the 
trust,  and  has  no  such  interest  in  real  estate  as  can  be  bound  by 
the  lien  of  a  judgment.^  But  it  is,  nevertheless,  well  settled  that 
the  party,  or  all  the  parties  interested,  may  elect  to  take  the  prop- 
erty in  that  character,  from  which  the  testator  has  directed  it  to  be 
converted,  and,  if  they  elect  to  take  it  as  land,  it  becomes  real 
estate  again,  and  is  bound  by  a  judgment.* 

Upon  the  principle  of  conversion,  the  purchase  money  of  lands 
contracted  to  be  sold  during  the  lifetime  of  the  owner,  whether 
paid  before  his  death  or  afterwards,  is  a  part  of  his  personal  es- 
tate, and,  if  not  legally  bequeathed  by  his  will,  will  be  distributed 
to  the  widow  and  next  of  kin  as  personal  assets.  The  legal  title, 
however,  still  remains  in  the  vendor,  and  will  be  bound  by  the 
lien  of  the  judgment,^  unless,  as  is  sometimes  the  case,  it  is  other- 
wise provided  by  the  registry  laws.* 

There  must  be  some  purpose,  recognized  as  lawful,  to  be  accom- 
plished by  a  conversion  before  equity  permits  it  to  have  a  place, 
for  it  will  not  be  pretended  that  a  man  can,  by  a  mere  declaration 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt..  2,  p.  1123;  Washington's  Ex' or  v.  Abra- 
ham et  ats,  6  Grat.  664. 

'  Baldwin,  J. ,  in  Siter,  Price  &  Co.  v.  McClanachan  et  ah,  2  Grat.  294. 

•Leading  Cases  in  Equity,  Vol.  1,  Pt.  2,  p.  1161. 

*  Id.  1168.  For  mode  of  making  the  election  see  Id.  1168  to  1171,  and  Shanks 
V.  Edmondson  et  als,  28  Grat.  811,  812,  813. 

»  Leading  Cases  in  Equity,  Vol.  1,  Pt.  2,  p.  1161. 

"  See  Post,  ?  307,  and  observe  the  rule  by  which  land  sold  by  parol  contract  is 
no  longer  liable  to  the  lien  of  a  judgment  against  the  vendor,  but  it  is  otherwise 
where  the  sale  is  by  a  written  contract  or  deed  which  is  not  recorded. 
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of  record,  convert  his  land  into  personalty,  so  as  to  defeat  the  lien 
of  the  mortgages,  judgments,  and  other  incumbrances  thereon.' 

A  judgment  is  a  general  lien  on  all  the  interest  the  debtor 
actually  owns  in  real  estate,  and  hence  the  equity  of  a  judgment 
creditor  gives  way  before  the  superior  right  of  an  owner  in  the 
land,  who  had  conveyed  it  to  the  judgment  debtor  only  by  duress, 
and  who  had  never  parted  with  possession,^  but,  as  will  presently 
be  seen,  a  debtor  who  sells  by  written  contract,  or  conveys  by 
deed,  does  not  thereby  prevent  his  land  from  being  subject  to 
judgments  recovered  against  him,  unless  the  contract  or  deed  is 
duly  recorded. 

By  the  line  of  cases  here* cited  it  was  established  that  the  regis- 
try acts  did  not  apply  to  a  parol  contract  for  the  sale  of  land,  and 
that  where  a  purchaser  under  such  a  contract  had  paid  all  the  pur- 
chase money,  and  had  been  put  into  possession,  so  that  he  had  a 
valid  equitable  title  to  the  land,  it  was  not  subject  to  the  lien  of 
a  judgment  subsequently  obtained  against  the  vendor.  To  over- 
come the  effect  of  these  decisions,  however,  it  was  provided  by 
statute'  that  "every  contract  not  in  writing,  made  in  respect  to 
real  estate  or  goods  and  chattels,  in  consideration  of  marriage, 
or  made  for  the  conveyance  or  sale  of  real  estate,*  or  for  a  term 
therein  of  more  than  five  years,  shall  be  void  both  at  law  and  in 
equity  as  to  purchasers  for  valuable  consideration  without  notice 
and  creditors."  But,  of  course,  any  such  contract,  if  in  writing, 
is  from  the  time  it  is  duly  admitted  to  record,  as  against  creditors 
and  purchasers,  as  valid  as  if  the  contract  was  a  deed  conveying 
the  estate  or  interest  embraced  in  the  contract.' 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt.  2,  p.  1166.  See  also  Vaughn  v.  Jones 
el  al,  23  Grat.  447. 

'  Floyd,  Trustee,  v.  Harding,  28  Grat.  401;  Borst  v.  Nalle  et  ah.  Id.  423;  Shipe, 
Qoud  &  Co.  V.  Kepass  et  ah,  28  Grat.  716;  McAden  el  als  v.  Keen  el  ah,  30  Grat. 
400;  Young  v.  Devries,  31  Grat.  304;  Trout  v.  Warwick,  77  Va.  731;  Hurt  v. 
Prillaman,  79  Va.  257;  Bowman  v.  Hicks,  80  Va.  806;  Powell  v.  Bell,  81  Va.  222. 

'Code,  ?  2463.  'Hurst's  Code,  ?  2463. 

5  Code,  2  2464.  Both  the  contract  and  the  deed  and  a  bill  of  sale  of  chattels, 
when  possession  is  allowed  to  remain  with  the  grantor,  are  void  as  to  subsequent 
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Upon  the  principle  of  a  judgment,  only  binding  whatever  is  the 
actual  interest  of  the  debtor  in  land,  it  has  been  held  that  only  the 
estate  of  a  bankrupt,  whatever  it  may  be  at  the  time  of  his  having 
such,  including  any  estate  he  may  have  aliened  by  an  act  fraudu- 
lent and  void  as  to  his  creditors,  is  vested  in  his  assignee  in  bank- 
ruptcy for  the  benefit  of  his  creditors ;  and  a  judgment  creditor  of 
a  bankrupt,  whose  judgment  is  a  lien  upon  any  estate  bona  fide 
sold  and  conveyed  by  the  bankrupt  before  his  bankruptcy,  may 
claim  and  secure  in  the  proceedings  in  bankruptcy  his  portion  of 
the  estate  of  the  bankrupt  in  virtue  of  his  judgment,  without  ac- 
counting or  giving  credit  for  anything  on  account  of  the  lien  of 
his  judgment  upon  the  estate  so  sold  and  conveyed.^ 

Fixtures. 

§  282.  There  is  no  difficulty  about  the  definition  of  the  word 
"  land,"  or  "  real  estate,"  which  is  declared  to  be  "  any  ground,  soil 
or  earth  whatsoever,  as  meadows,  pastures,  woods,  waters,  marshes, 
furze  and  heath ; "  and  again,  "  it  has  an  indefinite  extent  upwards 
as  well  as  downwards ;  therefore  land  legally  includes  all  houses 
and  buildings  standing  or  built  on  it,  and  whatever  is  in  a  direct 
line  between  the  surface  and  the  centre  of  the  earth,  such  as  mines 
of  metals  and  fossils."  ^  The  difficulty  arises  from  this  further 
definition  of  real  property,  "  that  which  consists  of  land,  and  of 
all  rights  and  profits  arising  from  and  annexed  to  land  of  a  perma- 
nent, immovable  nature,"  ^  in  determining  what  may  be  considered 
as  "  annexed  to  land  of  a  permanent,  immovable  nature."  * 

purchasers  for  valuable  consideration  without  notice  and  creditors,  untU  and  except 
from  the  time  it  is  duly  admitted  to  record  in  the  county  or  corporation  wherein 
the  property  embraced  in  such  contract  or  deed  may  be.  Code,  §  2465  as  amended 
by  act  of  March  4,  1896,  Acts  1895-6,  p.  842,  and  by  Acts  1897-8,  p.  833. 

'  MoAden  et  ah  v.  Keen  et  als,  '30  Grat.  400. 

'Bouvier's  Law  Dictionary,  Title,  "Land." 

'Id.,  Title,  "Eeal  Property." 

*See  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  822;  Vol.  2,  p.  533  to  543.  As  to  the  ef- 
fect of  severance,  in  changing  the  nature  of  the  property,  see  Lewis,  Receiver,  &c. 
V.  Boster,  Sheriff,  el  al,  16  W.  Va.  333,  for  if  wrongfully  detached  from  the  free- 
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What  is  in  its  nature  movable,  may  sometimes  be  regarded  as 
a  fixture ;  as  when,  by  statute,  the  rolling  stock  of  a  railroad  is 
made  a  fixture,  it  will  pass  as  such  and  be  liable  to  a  judgment 
binding  real  estate.'  And  where  a  railroad  company  conveyed  to 
trustees  all  its  property,  real  and  personal,  including  its  road-beds, 
i-ails,  etc.,  in  trust,  to  secure  the  bonds,  principal  and  interest, 
mentioned  therein,  it  was  held  that  old  iron  rail  taken  up  from 
the  bed  as  unfit  for  further  use,  was  covered  by  the  deed,  and  the 
trustees  were  entitled  to  have  the  proceeds  of  the  sale  of  the  same 
applied  to  pay  interest  due  upon  the  bonds,  in  preference  to  sub- 
sequent execution  creditors  of  the  company." 

The  uses  to  which  the  same  article  or  material  are  put  very  fre- 
quently determine  its  character,  and  hence  it  has  been  held  that 
slabs,  sawdust,  shavings  and  other  refuse  used  to  fill  up  low  or 
marshy  ground,  are  realty,  while  slabs  and  pieces  of  lumber  suit- 
able for  fire-wood,  piled  up  on  land  and  intended  to  be  used  and 
removed  as  fire-wood,  are  personalty.' 

"  The  rule,"  said  Chief  Justice  Shaw,''  "  that  objects  must  be 

hold  they  have  been  held  to  be  the  personal  property  of  the  owner  of  the  soil. 
Harlan  v.  Harlan,  15  Penn.  507;  53  Am.  Deo.  612;  note,  617.  For  rules  of  con- 
version of  chattels  into  fixtures,  see  Teaff  r.  Hewitt,  1  Ohio,  511;  59  Am.  Dec.  634; 
note,  657.  A  "  fixture"  is  defined  as  " an  article  which  was  a  chattel,  hut  which, 
by  being  physically  annexed  or  affixed  to  the  realty  by  some  one  having  an  interest 
in  the  BoU,  becomes  a  part  and  parcel  of  it."  See  the  cases  cited  in  the  notes  to 
page  41,  Vol.  8,  Am.  &  Eng.  Encyc.  of  Law. 

'  Railroad  Company  v.  James,  6  Wall.  750. 

'  First  National  Bank  v.  Andrews,  75  Va.  250. 

'Jenkins  v.  McCurdy,  48  Wis.  628;  33  Am.  R  841.  Hop  poles  held  to  be 
realty.  Bishop  v.  Bishop,  11  N.  Y.  123;  62  Am.  Dec.  68;  note,  69.  Machinery 
screwed  down  not  a  fixture.  Hubbell  v.  Savings  Bank,  132  Mass.  447;  43  Am.  K. 
446;  note,  447  to  449.  So  of  casks  in  a  brewery.  Wolford  v.  Baxter,  33  Minn. 
12;  53  Am.  B.  1.  Machinery  hauled  in  the  yard  and  ready  to  be  attached  held 
to  be  fixtures,  though  not  attached;  and  the  same  when  the  machinery  had  been 
washed  out  by  a  flood.     Patton,  Malone  &  Co.  v.  Moore,  16  W.  Va.  428. 

*  Winslow  V.  Merchants  Insurance  Company,  4  Mete.  306,  quoted  by  Christian, 
J.,  in  Green  v.  Philips  et  als,  26  Grat.  761.  Case  of  drawers  nailed  to  a  wall  not 
fixtures.  Cross  v.  Marston,  17  Vt.  533;  44  Am.  Dec.  353.  Smutter  fastened  in 
a  grist  mill  held  to  be  realty  under  the  circumstances.  Stillman  v.  Flenniken,  58 
Iowa,  450;   43  Am.  B.   120.      Lead  smelting  machinery  held   to  be  fixtures. 
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actually  and  firmly  affixed  to  the  freehold  to  become  realty,  or 
otherwise  to  become  personalty,  is  far  from  constituting  a  criterion. 
Doors,  windows,  blinds  and  shutters,  capable  of  being  removed 
without  the  slightest  damage  to  a  house,  and  even  though  at  the: 
time  of  a  conveyance  or  mortgage  actually  detached,  would  be 
deemed  a  part  of  the  house,  and  pass  with  it.  And  so,  we  pre- 
sume, mirrors,  wardrobes,  and  other  heavy  articles  of  furniturci 
though  fastened  to  the  walls  with  considerable  firmness,  must  be 
regarded  as  chattels.'  The  difficulty  is  somewhat  increased  when 
the  question  arises  in  respect  to  a  mill  or  manufactory,  where  the 
parts  are  often  so  arranged  and  adapted,  so  ingeniously  combined, 
as  to  be  occasionally  connected  or  disengaged  as  the  objects  to  be 
accomplished  may  require.  In  general  terms,  I  think  it  may  be 
said,  that  where  a  building  is  erected  as  a  mill  or  manufactory, 
and  the  water-works  or  steam-works  relied  upon  to  run  it  are 
erected  at  the  same  time,  and  the  machinery  to  be  driven  by  them 
are  essential  parts  of  it,  adapted  to  be  used  with  it  and  in  it,  they 
are  parts  of  it,  and  go  with  it  by  a  conveyance,  attachment  or 
mortgage." 

To  this  Judge  Christian,  in  the  case  of  Green  u.  Philips  d  ah, 
26  Grat.  752,  adds  :  "  With  regard  to  factories  and  the  machinery 
necessary  to  carry  out  the  purposes  for  which  they  are  erected,  the 
cases  on  the  subject  differ  only  in  this  :  some  hold  that  there  must 
be  an  actual  attachment,  however  slight  and  temporary,  in  order 

Thomas  v.  Davis,  76  Mo.  72;  43  Am.  E.  756.  Movable  building  is  personalty. 
Curtias  v.  Hoyt,  19  Conn.  154;  48  Am.  Dec.  149.  Mirrors  permanently  attached 
are  fixtures.  Mackie  v.  Smith,  5  La.  717;  52  Am.  Dec.  615;  note,  617.  Chan- 
deliers and  furnaces  generally  held  to  be  personalty.  Smith  v.  Commonwealth,  14 
Bush.  31;  29  Am.  E.  402;  note,  403.  Boilers  bricked  in,  personalty  as  between 
landlord  and  tenant.  Conrad  t).  Mining  Co.,  54  Mich.  249;  52  Am.  E.  817.  See 
also  Hedderick  v.  Smith,  103  Ind.  203;  53  Am.  E.  509.  As  to  all  these  rules  see 
Am.  &  Eng.  Encyc.  of  Law,  Vol.  8,  pp.  41  to  65  and  numerous  cases  cited. 

'  See  McFadden  v.  Crawford,  36  W.  Va.  671.  As  to  right  of  a  tenant  to  remove 
a  trade  fixture,  see  Hedderick  «.  Smith,  103  Ind.  203;  53  Am.  E.  509.  When  a 
building  not  a  trade  fixture.  Peirce  r.  Grice,  92  Va.  673.  Machinery  permanent 
and  essential  to  the  purposes  for  which  the  building  is  occupied  is  a  fixture.  Haskin 
Wood,  &c.  Co.  V.  Cleveland,  &c.  Co.,  94  Va.  439. 
17 
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to  change  the  character  of  the  chattels  from  personalty  into  realty, 
while  others  hold  that  there  need  be  no  actual  annexation,  if  the 
machinery  is  essential  to  the  objects  and  purposes  for  which  the 
building  in  which  the  machinery  is  placed  was  erected."  "  The 
true  rule,"  says  the  same  learned  judge,  "deduced  from  all  the 
authorities  seems  to  be  this :  that  where  the  machinery  is  perma- 
nent in  its  character  and  essential  to  the  purposes  for  which  the 
building  is  occupied  it  must  be  regarded  as  realty  and  passes  with 
the  building ;  and  that  whatever  is  essential  to  the  purposes  for 
which  the  building  is  used  will  be  considered  as  a  fixture,  although 
the  connection  between  them  is  such  that  it  may  be  severed  with- 
out physical  or  lasting  injury  to  either."  Accordingly  in  the  case 
from  which  we  have  quoted  it  was  held  that  the  engines  sind  ma- 
chinery of  a  planing  mill  were  realty  and  could  not  be  taken 
under  execution.'  But  where  an  engine  and  boiler  used  in  con- 
nection with  a  saw-mill  may  have  been  regarded  as  a  part  of  the 
land  when  a  deed  of  trust  was  given  on  it,  yet  having  been  re- 
moved to  another  tract  of  land,  and  a  new  deed  of  trust  given, 
they  were  held  not  to  be  fixtures,  so  as  to  pass  under  the  first  deed 
to  the  exclusion  of  the  second.^ 

But  the  general  principles  are  different  in  their  application  to 
cases  between  landlords  and  tenants  and  tenants  for  life,  from 
those  that  prevail  between  vendor  and  vendee. 

Between  landlord  and  tenant  it  is  said  to  be  a  good,  general 
principle,  that  things  which  a  tenant  has  fixed  to  the  freehold  for 
purposes  of  trade  or  manufacture,  may  be  taken  away  by  him 
when  the  removal  is  not  contrary  to  any  prevailing  practice ;  when 
the  articles  can  be  removed  without  causing  material  injury  to  the 
estate,  and  where  they  were  in  themselves  of  a  perfect  chattel 
nature  before  they  were  put  up,  or  at  least  have  in  substance  that 

'  The  same  was  held  in  Shelton  v.  Ficklin,  Trustee,  et  als,  32  Grat.  727.  See 
also  Patton,  Mahone  &  Co.  «.  Moore  et  al,  16  W.  Va.  428;  Voorhis  v.  Freeman, 
2  Watts  &  Sergeant,  116;  37  Am.  Dec.  490;  note,  p.  494. 

'  Franks  v.  Cravens  et  ah,  6  W.  Va,  185. 


§  282  FIXTURES.       .  937 

character,  independent  of  their  connection  -with  the  soil ;  or,  in 
other  words,  when  they  may  be  removed  without  being  utterly 
demolished,  or  losing  their  essential  character  or  value ; '  and  the 
rule  between  outgoing  and  incoming  tenants,  is  in  general,  gov- 
erned by  the  same  principles  which  regulate  the  right  as  between 
landlord  and  tenants.^  But  after  the  end  of  his  term  the  tenant 
can  neither  remove  fixtures  nor  recover  their  value  from  the  land- 
lord ;  he  cannot  re-enter  and  remove  windows  placed  by  himself 
in  a  dwelling  house  upon  the  premises,  nor  any  other  fixtures 
which  he  would  have  a  right  to  remove  during  his  term,  al- 
though he  rightfully  comes  again  into  possession  under  another 
lease.'  The  severance  by  the  landlord  after  the  term  does  not 
revest  the  tenant's  right  to  remove  the  article,  which  he  had  dur- 
ing the  term.*  But  it  was  held  that  erections  made  by  a  lessee  on 
the  leased  premises  did  not  come  within  a  subsequent  mortgage  of 
the  premises,  although  the  lessee  neglected  to  remove  them  during 
the  term,  and  accepted  a  renewal  of  the  lease  from  a  new  landlord.' 

The  tenant  has  a  right  to  remove  fixtures  annexed  by  himself 
for  the  purpose  of  his  trade,  or  for  ornament  and  furniture,  and 
if  he  be  a  nurseryman  or  gardener  he  may  remove  trees,  shrubs, 
etc. ;  and  fixtures,  thus  removable,  are  not  affected  by  the  lien  of 
a  judgment  against  the  landlord.* 

The  same  rules  that  prevail  between  landlord  and  tenant  apply 
to  cases  between  debtor  and  creditor,  where  the  creditor  is  not 
considered  a  purchaser.' 

'  Chitty  on  Contracts,  p.  378,  note;  Minor's  Institutes,  Vol.  2,  p.  541.  See 
Loughran  v.  Boss,  45  N.  Y.  792;  6  Am.  K.  173;  Wall  v.  Hinds,  4  Gray,  256;  64 
Am.  Dec.  64;  note,  75;  Minor's  Institutes,  Vol.  2,  p.  610. 

'  Chitty  on  Contracts,  p.  384. 

'Id.,  p.  378;  Gaffield  v.  Hapgood,  17  Pick.  192;  28  Am.  Dec.  290;  Stockwell 
«.  Marks,  17  Maine,  455;  35  Am.  Dec.  266. 

*StokoeD.  Upton,  40  Mich.  581;  29  Am.  R.  560. 

^Kerri..  Kingsbury,  39  Mich.  150;  33  Am.  E.  362. 

•  Coombs  V.  Jordan,  3  Bland.  284;  22  Am.  Dec.  238. 

'  Taffe  V.  Warnick,  3  Blackford,  111;  23  Am.  Dec.  383.  See  also  Eandolph  ». 
Gwynne,  3  Halstead's  Chy.  88;  51  Am.  Dec.  265;  note,  266;  Winslow  v.  Mer- 
chants Ins.  Co.,  4  Met.  306;  38  Am.  Dec.  368;  note,  375. 
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The  doctrine  as  applicable  to  tenants  for  life  is  a  relaxation  of 
the  common  law  rules,  but  not  to  the  same  extent  that  prevails 
between  landlord  and  tenant,  it  being  regarded  for  the  benefit  of 
the  public  to  encourage  tenants  for  life  to  do  what  is  advantageous 
to  the  estate  during  their  terms.  It  has  therefore  been  held  that 
a  tenant  for  life  is  entitled  to  remove  steam-engines  from  collieries 
or  other  mines,  cider-mills,  coppers,  etc.,  which  he  has  erected,  and 
thereby  not  only  enjoys  the  profits  of  the  estate,  but  likewise 
carries  on  a  species  of  trade.  And  if  he  does  not  remove  them 
in  his  lifetime,  they  go  to  his  personal  representative.  Hence  the 
engine  or  material  (and  a  building  covering  the  same  falls  within 
the  same  principle),  in  order  to  be  removable,  must,  it  seems,  be 
an  accessory  to  a  matter  of  a  personal  nature,  and  relate,  in  part 
at  least,  to  the  carrying  on  of  a  trade ;  or,  in  the  United  States, 
of  agriculture.' 

Bearing  in  mind  these  distinctions  between  the  several  classes 
of  persons,  we  can  best  understand  the  objects  that  are  or  are  not 
regarded  as  fixtures  by  considering  the  decided  cases  and  the  prin- 
ciples as  they  are  there  incidentally  discussed. 

The  engines  and  machinery  in  a  woolen  mill,  with  the  shafting, 
pulleys,  belts,  carders,  spring-jacks  and  looms  belonging  to  the 
mill,  although  only  attached  to  the  building  by  cleats  or  screws  to 
keep  them  in  place,  were  held  to  be  fixtures ;  ^  and  so  also  was  a 
portable  grist  mill  for  grinding  flour,  placed  in  a  building  which 
had  been  used  as  a  tannery,  and  was  provided  with  steam  power 
previously  placed  in  the  building  to  grind  bark  for  the  tannery, 
and  this  although  the  mill  was  not  attached  to  the  walls,  but  was 
merely  annexed  to  the  floor.' 

'  Quoted  from  Minor's  Inst.,  Vol.  2,  p.  543,  wherein  are  cited  Bac.  Abr.  Waste 
(c.)  6;  Lawton  v.  Lawton,  3  Atk.  15,  16;  Dudleys.  Warde,  1  Ambl.  113,  114; 
Lawton  v.  Salmon,  1  H.  Bl.  260,  note  6. 

•  Ottumwa  Woolen  Mill  Co.  v.  Hawley,  44  Iowa,  57;  24  Am.  E.  719. 

'  TeafF  v.  Hewitt,  1  McCook,  511,  discussed  in  24  Am.  B.  727.  A  wooden 
structure,  built  and  used  for  dancing,  of  light  materials,  resting  partly  on  the 
ground  and  partly  on  posts  set  in  the  ground,  and  roofed  with  brush,  with  a  door 
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In  this  last  case  it  appeared  that  the  owner  of  the  realty  had 
put  the  grist  mill  in  the  building  for  the  purpose  of  being  used  as 
a  permanent  structure  for  a  custom  grist  mill  for  the  neighborhood, 
and  it  was  held  to  be  a  part  of  the  realty  in  accordance  with  nu- 
merous decisions  which  have  declared  that  the  object  and  not  the 
method  of  the  attachment  to  the  realty  determines  the  character  of 
the  thing  in  controversy.' 

The  rule  it  is  said  does  not  apply  to  machines  which  are  not 
fastened  to  the  floor  but  are  supported  by  their  own  weight,  nor 
to  machines  which  are  fastened  to  benches,  although  run  from  the 
shafting ;  nor  to  vises  secured  to  benches,  although  the  benches 
are  nailed  to  the  building ;  but  where  the  owner  of  a  machine  shop 
gave  a  chattel  mortgage  on  the  machinery  therein  before  it  was  set 
up,  but  in  contemplation  that  it  should  be  set  up  and  attached  to 
the  building,  and  he  afterwards,  and  after  it  was  set  up,  gave  a 

opening  into  the  owner's  adjacent  dwelling  and  saloon,  with  seats  for  musicians  be- 
tween the  two  buildings,  on  cross-pieces  fastened  to  both,  was  held  to  be  real  estate. 
Lipsky  II.  Borgmann,  .52  Wis.  256;  38  Am.  B.  735.  Mirrors  and  hat-racks  set  in 
the  wall  held  to  be  a  part  of  the  realty  (Ward  v.  Kilpatrick,  85  N.  Y.,413,  cited 
37  Am.  B.  472),  contra  where  they  were  not  set  in  the  wall.  McKeage  v.  Hanover 
Fire  Ins.  Co.,  81  N.  Y.  38.  A  sign-board  held  not  a  fixture,  although  screwed  to 
the  wall  (Ex  parte  Sheer:  Be  Thomas,  43  L.  T.  [N.  S.],  638),  but  on  appeal  this 
ruling  was  reversed.  37  Am.  B.  473,  note.  Iron  table  in  a  glass  factory  a  fix- 
ture. Smith  Paper  Co.  v.  Sevin,  cited  Id.,  p.  474.  Show-caaes  fastened  by  nails 
not  fixtures.  Kimball  v.  Martin,  &c.,  of  Grand  Lodge  of  Masons,  Id.  475,  and 
cases  cited.  Gas  fixtures,  a  kitchen-range,  a  water-filter  and  mosquito-screens  held 
to  belong  to  the  realty  under  the  terms  of  a  contract.  37  Am.  B.,  p.  475.  An 
engine  and  boiler  brought  by  the  owner  of  a  mill  upon  the  grounds  for  the  pur- 
pose of  being  put  into  the  mill,  and  necessary  for  the  operation  of  the  mill,  held 
to  be  fixtures,  although  not  actually  annexed,  and  that  such  articles  once  annexed 
continue  fixtures,  although  washed  out  by  a  flood.  Patton  v.  Moore,  16  W.  Va.  428. 
Where  machinery  put  by  tenant  in  a  mill  on  trial  so  as  to  be  capable  of  removal 
without  injury,  but  which  tenant  refused  to  accept,  and  left  the  premises  without 
removing  it,  it  was  held  that  it  became  a  fixture  as  to  a  prior  mortgage  of  the  mUl. 
Hamilton  v.  Huntley,  78  Ind.  521;  41  Am.  E.  593.  See  also  Hancock  v.  Jordan, 
7  Ala.  448;  42  Am.  Dec.  600;  note,  p.  601;  Hubbell  v.  East  Cambridge  F.  C. 
Savings  Bank,  132  Mass.  447;  42  Am.  B.  446;  note,  p.  447,  holding  that  the  rule 
does  not  apply  to  machinery  not  fastened  to  the  floor  though  it  be  steadied  by  being 
screwed  thereto  or  connected  with  shafting. 

'  24  Am.  B.  727,  notes;  Id.  726  to  732;  and  see  also  Pierce  t;.  George,  108  Mass. 
78;  11  Am.  B.  310. 
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mortgage  on  the  land  and  building,  it  was  held  that  the  second 
mortgagee  could  hold  the  machinery  against  the  first.' 

As  between  vendor  and  vendee  of  land,  as  we  have  seen,  all 
fixtures  pass  to  the  latter,  although  they  were  erected  for  the  pur- 
pose of  trade  or  manufactures,  and  the  same  rule  prevails  between 
heir  and  executor.^ 

Between  a  mortgagor  and  mortgagee  it  was  held  that  all  the 
machinery  designed  permanently  to  increase  the  value  of  a  build- 
ing for  occupation  as  a  manufactory  are  fixtures,  although  remov- 
able without  injury,  but  that  it  was  not  so  as  to  machinery  not 
essential  or  especially  adapted  to  the  uses  of  a  building  as  a  manu- 
factory, although  fastened  with  nails  and  bolts.'  So  platform 
scales  fastened  to  sills  laid  upon  a  brick  wall  set  in  the  ground 
for  weighing  stock  and  grain  and  intended  for  permanent  use, 
were  as  between  mortgagor  and  mortgagee  held  to  be  part  of  the 
realty.* 

As  between  landlord  and  tenant  a  fire  frame  fixed  in  a  fire- 
place with  bricks  on  the  sides  laid  in  between  the  sides  of  the  fire 
frame  and  the  joints  of  the  fire-place  was  held  to  be  a  fixture." 

Where  one  entered  into  possession  of  land  under  a  contract  for 
future  purchase,  paying  no  rent,  and  erected  substantial  buildings 
and  machinery  for  the  prosecution  of  his  business  but  failed  to 
fulfill  the  contract  and  acquire  the  title,  the  erections  were  held  to 
be  realty,  and  not  to  be  brought  within  a  chattel  mortgage  of 
them  by  the  vendee.^  Upon  the  rule  that  the  question  of  whether 
a  chattel  has  become  a  fixture  is  tried  by  the  tests  :  first,  annexa- 
tion ;  second,  adaptation ;  and  third,  intention ;  of  which  the  last 
is  the  most  controlling,  it  was  held  that,  as  between  vendor  and 

•  Pierce  v.  George,  108  Mass.  78;  11  Am.  R.  310.     The  cases  on  this  subject 
are  extensively  cited  in  11  Am.  E.,  pp.  314  to  317. 

'  Chitty  on  Contracts,  p.  376,  note,  and  cases  cited.     DegraiFenreid  v.  Scrueee, 
4  Humph.  451;  40  Am.  Dec.  658. 

•McConnell  v.  Blood,  123  Mass.  47;  25  Am.  E.  12. 

•Arnold  v.  Crowder,  81  111.  56;  25  Am.  E.  260. 

'Gaffieldv.  Hapgood,  17  Pick.  192;  25  Am.  Dec.  290. 

« Hinkley  and  Egery  Iron  Co.  v.  Black.  70  Me.  473;  35  Am.  E.  346. 
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vendee,  a  sugar-mill  sold  with  a  plantation  as  a  part  of  it,  was  a 
fixture.* 

Where  two  persons  entered  into  a  contract  by  which  one  sold 
to  the  other  a  lot  of  ground,  and  the  purchaser  was  to  enter  into 
possession  and  erect  a  dwelling-house  and  make  improvements 
which  were  all  to  remain  on  the  land  until  he  should  fulfill  his 
contract,  and  if  he  should  not  fulfill  it  all  such  improvements 
were  to  be  the  property  of  the  vendor,  the  purchaser  not  having 
fulfilled  his  contract  assigned  it  to  a  third  person  who  entered  and 
built  a  small  wooden  dwelling-house  on  small  blocks  of  wood. 
Afterwards  this  third  person  removed  the  house  into  the  highway, 
assigned  his  contract  to  another  man  and  sold  him  the  house. 
The  last  man  removed  it  to  other  land  of  his  own  and  erected  it 
on  a  stone  foundation,  and  it  was  held  that  the  original  vendor  of 
the  land  could  maintain  replevin  for  the  house  against  the  last 
purchaser  of  it.' 

Where  a  lessee,  under  a  provision  in  the  lease  allowing  him  to 
do  so,  purchased  the  premises  from  the  lessor,  and  the  premises 
were  sold  subject  to  a  mortgage  given  by  the  lessor,  it  was  held 
that  machinery,  which  the  lessee  before  the  deed  to  him  had 
placed  on  the  premises,  did  not,  by  operation  of  law,  become  part 
of  the  realty  as  between  the  lessee  and  the  mortgagee,  although  so 
affixed  to  the  realty  as  between  the  vendor  and  vendee.'  But  in 
the  case  of  Jones  ».  Detroit  Chair  Co.,  38  Mich.  92,*  it  was  held 
that  where  lessees  put  in  fixed  machinery,  and  afterwards  bought 
the  premises  subject  to  a  mortgage  of  the  realty,  including  "build- 
ings to  be  erected  thereon,"  the  machinery  so  put  in  came  under 
the  lien  of  the  mortgage. 

As  between  vendor  and  vendee,  it  was  held  that  a  cotton  gin 
put  up  after  the  usual  manner  on  lands  used  in  ginning  cotton  was 

'  Hutchins  v.  Masterson,  46  Texas,  551;  26  Am.  E.  286;  Id.,  note. 
«  Central  Branch  E.  E.  Co.  u.  Fritz,  20  Kans.  430;  27  Am.  E.  175. 
'Globe  Marble  Mills  Company  d.  Quinn,  76  N.  Y.  23.     See  also  Meig's  Ap- 
peal, 62  Penn.  28;  1  Am.  E.  372. 
«  31  Am.  E.  314. 
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a  fixture,  and  passed  with  the  land ; '  and  the  same  was  held  of 
the  running  gear  of  a  cotton  gin.^ 

Portable  hot-air  furnaces  used  for  warming  dwelling  houses,  set 
in  pits  prepared  for  them  in  the  cellar,  and  kept  in  place  by  their 
own  weight,  and  also  the  pipes  leading  from  the  furnace  to  the 
chimney,  are  held  to  be  parts  of  the  realty ;  ^  but  so-called  gas 
fixtures,  such  as  brackets,  chandeliers  and  burners,  fixed  upon  the 
gas  pipes  in  the  usual  way,  are  not  part  of  the  realty,  although  the 
pipes  to  which  they  are  attached  are  so  considered ;  but  wherever 
it  is  the  intent  of  the  parties  that  the  gas  fixtures  shall  pass  on  a 
sale,  that  intent  will  govern.^ 

In  the  case  of  Towne  v.  Fiske,  127  Mass.  125,  this  statement 
of  the  law  as  to  gas  fixtures  and  pipes  is  sustained,  but  a  portable 
furnace  was  held  to  be  a  part  of  the  realty.  As  to  both  articles, 
however,  the  decided  causes  differ,  some  holding  them  to  be  parts 
of  the  realty,  and  some  to  be  merely  chattels ;  but  great  weight  as 
between  a  vendor  and  a  vendee  is  given  to  the  apparent  under- 
standing of  the  parties  in  making  the  purchase  and  sale.' 

Where  a  woman's  husband,  by  contract  with  the  plaintiff,  placed 
a  gas  manufacturing  machine  in  the  house  of  the  married  woman, 
it  was  held  that  the  manufacturer  of  the  machine  could  not  re- 
cover it  in  an  action  against  the  wife,  inasmuch  as  it  was  a  fixture." 

Where  a  mill  was  erected  by  two  persons  upon  the  land  and 
mill  privilege  of  a  third  person,  for  the  purposes  of  trade  and 
manufacture,  it  was  held  not  to  be  a  part  of  the  freehold,  but  to 
remain  the  personal  property  of  the  persons  who  built  it.'' 

>  Eichardson  v.  Borden,  42  Miss.  71 ;  2  Am.  E.  69.5. 

» McKenna  v.  Hammond,  3  Hill  Law,  331;  30  Am.  Dec.  366. 

'  Stockwell  D.  Campbell,  39  Conn.  362;  12  Am.  E.  393. 

*Jareclii  v.  Philharmonic  Society,  79  Penn.  403;  21  Am.  E.  78;  note,  80; 
Towne?;.  Fiske,  127  Mass.  125;  34  Am.  E.  353;  note,  354;  Fratt  u.  Whittier,  58 
Cal.  126;  41  Am.  E.  251. 

'Towne  v.  Fiske,  127  Mass.  125;  34  Am.  E.  353;  note,  354;  Foster  v.  Mabe,  4 
Ala.  402;  37  Am.  Dec.  749. 

'Morrison  v.  Berry,  42  Mich.  389;  36  Am.  E.  446.     From  this  decision  Judge 
Cooley  dissented. 
'  Eussell  V.  Eichards,  10  Maine,  425;  25  Am.  Dec.  254. 
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As  to  manure,  the  general  rule  is  that  when  it  is  made  upon  a 
farm  in  the  usual  course  of  husbandry,  it  is  so  attached  to  and 
connected  with  the  realty  that  in  the  absence  of  any  agreement  or 
stipulation  to  the  contrary,  it  passes  as  appurtenant  to  it ;  and  as 
between  mortgagor  and  mortgagee  the  former  has  no  right  when 
vacating  the  premises  to  remove  or  to  sell  the  manure,  but  the 
title  thereto  is  vested  in  the  mortgagee  as  owner  of  the  freehold. 
While  this  is  the  general  rule,  it  is  not  universal,  and  in  some 
cases  manure  is  held  to  be  a  chattel,  especially  when  it  is  put  up 
in  piles.  As  between  landlord  and  tenant  the  former  seems  uni- 
versally to  be  regarded  as  entitled  to  the  manure.' 

Crops  on  Encumbered  Land.^ 

§  283.  It  has  been  repeatedly  held,  as  we  shall  presently'  more 
fully  consider,  that  a  lien  may  be  acquired  by  deed  of  trust  upon 
growing  crops  of  wheat,  rye  and  oats,  even  when  the  deed  is  not 
to  be  enforced  for  some  time  after  its  date,*  but  the  subject  of 
present  enquiry  is  whether  crops  grown  on  land  after  a  lien  is 
acquired  thereon  pass  at  the  sale  with  the  land,  or  are  liable  to  the 
levy  of  executions  by  other  creditors.' 

It  has  sometimes  been  considered  that  a  growing  crop  does  not 
pass  by  a  conveyance  of  the  land  on  which  it  grows,^  but  this  view 
has  been  overruled,  and  even  a  ripe  crop,  if  uncut,  passes  by  deed 
of  the  freehold  unless  there  is  a  special  reservation  thereof ;  ^  and 
any  vegetable  productions  growing  on  land  are  deemed  parcel  of  it.' 

1  Chase  v.  Wingate,  68  Me.  204;  28  Am.  B.  36;  note,  39;  Minor's  Institutes, 
Vol.  2,  p.  532;  Daniels  v.  Pond,  21  Pick.  367;  32  Am.  Dec.  269.  Held  that  a 
tenant  may  remove  straw.  Craig  v.  Dale,  1  Watts  &  Sergeant,  409;  37  Am.  Dec. 
477;  but  see  note,  p.  481;  Snow  v.  Perkins,  60  N.  H.  493;  49  Am.  E.  333. 

'As  to  emblements,  see  Ante,  I  217,  Div.  5. 

'  Post,  I  303;  Hecht  v.  Dettman,  56  Iowa,  679;  41  Am.  E.  131. 

'Cochran  v.  Paris,  &c.,  11  Grat.  348;  Dance  ei  al  v.  Seaman  et  al,  Id.  778. 

5  See  also  Minor's  Inst.,  Vol.  4,  Pt.  1,  pp.  819,  820. 

'Smith  V.  Johnston,  1  Penn  &  Watts,  471;  21  Am.  Dec.  404. 

"•  Tripp  ti.  Hasceig,  20  Mich.  254;  4  Am.  E.  388. 

*  Coombs  V.  Jordan,  3  Bland,  284;  22  Am.  Dec.  238;  Hecht  i'.  Dettman,  56 
Iowa,  679;  41  Am.  R.  131. 
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A  mortgagor  and  a  grantor  in  a  deed  of  trust,  or  a  tenant  hold- 
ing under  either,  is  a  mere  tenant  at  will  after  the  right  to  fore- 
close accrues,  and  hence  the  lessee  of  a  mortgagor  is  not  entitled 
to  crops  growing  on  the  premises  as  against  the  mortgagee  under 
the  lease  subsequent  to  the  mortgage,  and  a  purchaser  at  a  sale  of 
the  property  is  entitled  to-  the  crops  as  against  either  the  tenant  or 
the  mortgagor/  So  where  a  mortgagor  planted  nursery  trees  on 
the  mortgaged  premises  and  mortgaged  them  by  chattel  mortgage, 
which  was  recorded,  and  afterwards  the  real  mortgage  was  fore- 
closed and  the  premises  sold,  it  was  held  that  the  purchaser  at  that 
sale  took  the  trees.^ 

In  Virginia  it  is  provided  by  statute  *  that  no  growing  crop  of 
any  kind  not  severed,  shall  be  liable  to  distress  or  levy,  except 
Indian  corn,  which  may  be  taken  at  any  time  after  the  fifteenth 
day  of  October  in  any  year.^ 

Liens  on  an  Equity  of  Redemption. 

§  284.  When  a  debtor  has  conveyed  either  goods  and  chattels 
or  land,  in  trust  to  secure  the  payment  of  debts,  the  surplus  which 
remains  after  a  fair  application  of  the  property  to  the  debts  se- 
cured, will  constitute  a  fund  for  other  creditors  who  have  obtained 
executions  or  judgments  against  the  debtor.'  But  where  the  trust 
is  given  on  personal  property,  although  a  lien  may  be  acquired  on 
the  surplus  by  issuing  an  execution,  yet  it  has  been  held  that  the 
creditor  cannot  cause  a  sale  to  be  made  under  a  fieri  facias,  but 

>  Lane  v.  King,  8  Wend.  584;  24  Am.  Dec.  105;  notes,  108;  Minor's  Inst.,  Vol. 
2,  p.  96;  Crews  v.  Pendleton,  &c.,  1  Leigh,  297. 

'  Adams  v.  Beadle,  47  Iowa,  439;  29  Am.  E.  487.  See  Southwest  Va.  M  Co 
V.  Chase,  95  Va.  50. 

'  Code,  ?  904;  Code  W.  Va.,  Ch.  41,  §  18. 

♦It  was  an  open  question  whether  the  provision  of  the  statute  (Code,  §  3601, 
formerly  5  27,  Ch.  183,  Code  1873)  did  not  give  a  lien  to  the  execution  even 
though  the  property  was  incapable  of  being  levied  on,  but  this  is  now  settled  by 
?  3587  of  the  Code,  which  only  gives  the  lien  where  the  property  is  capable  of  being 
levied  on,  although  §  3601  of  the  Code  gives  also  a  lien  upon  property  which  ia 
not  in  its  nature  capable  of  being  levied  on.     See  2  Bart.  Law  Pr.,  pp.  840  841. 

'  Michaux's  Adm'r  ?>.  Brown,  10  Grat.  612;  Freedmans  Savings  &  Trust  Co  v. 
Earle,  110  U.  S.  B.  710.  ^ 
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must,  after  his  levy,  proceed  by  a  suit  in  chancery  to  have  the 
debt  due  under  the  deed  of  trust  ascertained,  the  property  sold, 
the  debts  paid,  and  the  balance  applied  towards  the  satisfaction  of 
the  judgment  creditor.' 

So  likewise  as  to  the  property,  the  judgment  creditor  may  come 
into  equity  to  charge  the  equitable  estate  of  his  debtor  in  lands, 
which  were  mortgaged  or  encumbered  previous  to  the  judgment. 
If  the  creditors  for  whose  benefit  the  prior  incumbrances  were 
made,  are  entitled  to  have  the  property  sold  under  the  same,  it  is 
competent  to  the  judgment  creditor  to  insist  that  such  sale  shall 
be  made,  and  that  the  prior  incumbrances  shall  be  satisfied  out  of 
the  proceeds,  and  his  judgment  paid  out  of  the  surplus ;  ^  for  this 
is  the  effect  of  his  right  to  redeem  the  prior  incumbrances.' 

In  Illinois,  however,  it  is  said  that  the  surplus,  after  a  sale  by 
a  trustee,  must  be  distributed  among  the  general  creditors,  regard- 
less of  liens.* 

'  Claytor  v.  Anthony,  6  Rand.  285;  Bayard,  &c.  v.  Hoofiinan,  &c.,  4  Johns.  Chy. 
E.  450;  Egberts  v.  Pemberton,  &c.,  7  Johns.  Chy.  R.  208;  Brinkerhoff,  &c.  v. 
Brown,  &c.,  4  Johns.  Chy.  R.  671;  McDermutt,  &c.  v.  Strong,  &c.,  Id.  687; 
Coutts  V.  Walker,  2  Leigh,  280;  Clough  v.  Thompson,  7  Grat.  33;  Penn  v.  Spencer, 
17  Grat.  94;  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  822;  Doheny  n.  Atlantic  Dynanute 
Co.,  41  W.  Va.  1. 

•Coutts  V.  Walker,  2  Leigh,  281;  Findlay  J).  Toncray,  2  Rob.  E.  395;  Nickell 
&  Miller  v.  Handley  et  als,  10  Grat.  339;  Haleys  v.  Williams,  1  Leigh,  140;  Mi- 
chaux's  Adm'r  v.  Brown  et  ah,  10  Grat.  612;  Burbridge  v.  Higgins'  Adm'r,  6 
Grat.  119;  Withers  v.  Carter  et  ah,  4  Grat.  407;  Skipwith's  Es'or  v.  Cunningham, 
&c.,  8  Leigh,  271;  McClung  v.  Beirue,  10  Leigh,  394;  Hale  v.  Home,  21  Grat. 
112;  Buchanan  v.  Clark  et  ah,  10  Grat.  134.  But  where  there  is  a  judgment 
subordinate  to  a  deed  of  trust  securing  payment  of  a  debt,  some  of  the  installments 
of  which  are  not  yet  due,  the  judgment  creditor  can  only  subject  the  equity  of  re- 
demption, for  the  court  has  no  power  to  change  the  terms  and  conditions  of  the 
deed  of  trust  as  to  the  maturity  of  the  loan  thereby  secured.  Wise  v.  Taylor, 
W.  Va. ;  29  S.  E.  R.  1003.  Nor  can  such  a  judgment  creditor  have  the  land 
sold  to  satisfy  his  judgment  until  there  is  default  under  the  deed  of  trust.  If  the 
judgment  is  against  a  surety  the  rules  requiring  the  lands  of  the  principal  debtor  to 
be  first  exhausted  are  applicable.  Wytheville  Crystal  I.  &  D.  Co.  o.  Frick  Co., 
Limited,  Va.;  30  S.  E.  R.  491. 

*For  the  origin  of  the  name  and  of  the  right,  see  Minor's  Institutes,  Vol.  4. 
Pt  1,  p.  60. 

*  Freeman  on  Judgments,  I  349. 
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The  liens  by  deeds  of  trust,  judgments,  attachments,  etc.,  are  in 
the  order  in  which  they  are  acquired,  except  so  far  as  they  are 
affected  by  the  laws  regulating  the  registry  of  deeds,  docketing 
judgments,  and  the  effect  by  operation  of  law  or  by  statute  of  a 
lis  pendens. 

Improvements  on  Land. 

§  285.  To  the  extent  that  this  subject  is  embraced  in  what  may 
be  considered  as  immovable  improvements,  and  what  may  be  taken 
away  from  the  land  by  the  tenant  or  vendor,  it  has  already  been 
considered  in  this  chapter,'  and  will  not  be  further  discussed. 

The  statute  of  Virginia  ^  makes  provision  for  an  allowance  for 
improvements  made  by  one  claiming  under  title,  believed  to  be 
good,  when  he  is  ousted  from  the  land  by  action  of  ejectment,  or 
by  judgment  or  decree  for  the  same ;  and  a  method  is  provided 
for,  arriving  at  the  true  value  of  such  improvements,  and  also  for 
assessing  damages  for  such  injury  as  may  have  been  done  to  the 
property,  and  for  ascertaining  the  amount  due  thereon  for  rents.' 
These  statutes  also  give  liens  for  the  balances  found  due,  but  it 
has  been  held  *  that  they  do  not  apply  to  liens  put  upon  property 
by  mechanics  by  contract ;  °  and  where  a  house  on  a  lot  in  a  city, 

^Antc,  U  282,  283.  'Chapters  124,  125,  Code;  Code  W.  Va.,  Ch.  91. 

'See  also  Hoover  v.  Calhoun,  16  Grat.  109;  Hume  v.  Keller,  79  Va.  415;  Hen- 
ing  V.  Pollard,  4  Humphreys,  362;  40  Am.  Dec.  653;  note,  655.  Must  be  a  bona 
fide  purchaser.  Burton  v.  Miller,  78  Va.  468.  Parol  gift  of  land  and  improve- 
ments put  on  it:  held  that  the  gift  would  be  protected  to  the  donee  and  that  the 
statute  of  frauds  did  not  apply.  Halaey  v.  Peters,  79  Va.  60;  Griggsby  v.  Osborn, 
82  Va.  371;  but  the  rule  laid  down  in  these  and  other  cases  is  overturned  now 
since  May  1,  1888,  by  the  provisions  of  5  2-113  of  the  Code,  which  avoid  a  gift 
or  promise  of  a  gift  of  real  estate  except  by  deed  or  will,  although  such  gift  or 
promise  be  followed  by  possession  thereunder  and  improvement  of  the  land  by  the 
donee  or  those  claiming  under  him. 

*  Gaseme  v.  Cullen  et  afe,  23  Grat.  266. 

'  Of  which  see  Post,  I  319,  and  Ante,  I  166.  And  where  a  building  was  erected 
on  a  wife's  land,  at  the  sole  request  of  her  husband,  it  was  held  that  a  mechanic's 
lien  would  not  attach  to  the  wife' s  estate  in  the  land,  although  she  Icnew  of  and 
did  not  object  to  the  erection  while  it  was  in  progress.  Flannery  v.  Eohrmayer, 
46  Conn.  558;  33  Am.  B.  36;  Lauer  v.  Bandow,  43  Wis.  556;  28  Xm.  B.  571; 
Morrison  v.  Berry,  42  Mich.  389;  36  Am.  B.  446;  note,  p.  449. 
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which  had  been  conveyed  in  trust  to  secure  a  debt,  was  burned 
down,  and  the  grantor  in  the  deed  employed  workmen  to  build 
another  house,  upon  an  agreement  to  give  them  a  lien  upon  the 
lot  and  house  for  the  cost  of  the  building,  and  the  workmen 
were  not  informed  of  the  first  lien  until  they  had  nearly  com- 
pleted the  house,  it  was  held  that  the  whole  property  was  subject ' 
to  satisfy  the  first  lien.' 

Where  a  party  purchased  without  knowledge  of  a  deed  of  trust 
on  the  land,  having  been  deceived  as  to  its  existence  by  a  mis- 
taken certificate  of  the  clerk,^  and  believing  that  he  had  a  good 
title  free  of  the  incumbrance,  put  improvements  on  the  land,  it 
was  held  that  be  should  be  allowed  for  his  permanent  improve- 
ments, but  must  account  foj  the  rents  and  profits  as  an  oifset  to 
his  claim.'  In  this  case  the  point  was  distinctly  made,  that  the 
statute  of  Virginia,  before  cited,  providing  for  an  allowance  for 
improvements  only  applied  as  between  the  true  owner  of  the  land 
on  one  side,  and  a  person  making  the  improvements  under  a  de- 
fective title  on  the  other,  and  has  no  sort  of  application  to  incum- 
brances, whether  by  mortgage,  deed  of  trust  or  judgment,  which 
are  matters  of  record,  and  of  the  existence  of  which  all  persons 
must  at  their  peril  take  notice.  But  the  court  of  appeals,  while 
conceding  the  doctrine  that,  as  a  general  rule,  a  creditor  who 
records  his  deed  of  trust,  or  dockets  his  judgment,  has  done  all 
he  is  bound  to  do,  and  parties  dealing  with  the  property  do  so  at 
their  peril,  and  in  complete  subjection  to  the  lien,*  did  not  pass  on 
the  question  stated.^ 

>  Grame  v.  Cullen  et  als,  23  Grat.  266. 

'  Wood  et  al  v.  Krebs  et  al,  30  Grat.  70S. 

'  Wood's  Ex' or  v.  Krebs,  33  Grat.  685. 

♦  Grsme  v.  Cullen,  23  Grat.  266,  307. 

'  Where  property  was  illegally  sold  under  a  deed  of  trust,  but  the  owner  failed 
for  a  long  time  to  assert  his  rights,  and  one  claiming  under  the  purchaser  at  the 
trust  sale,  put  permanent  improvements  on  the  property,  he  was  allowed  therefor, 
but  was  charged  for  the  rents  and  profits  exclusive  of  his  improvements.  Walker 
■K;  Beauchler,  27  Grat.  511.  It  wUl  be  observed  that  the  cases  we  have  cited  all  refer 
to  improvements  made  on  property  on  which  there  is  a  deed  of  trust,  and  do  not 
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In  1857  a  vendor  by  a  verbal  contract  sold  a  lot  to  the  vendee, 
who  took  possession  of  it,  built  a  house  upon  it  and  improved  it, 
but  did  not  pay  the  purchase  money  at  the  time  agreed.  The 
vendor  having  become  the  surety  of  the  vendee  on  a  debt  of  the 
latter,  as  guardian,  in  April,  1861,  they  entered  into  a  written 
contract,  whereby,  reciting  these  facts,  it  was  agreed  that  the  ven- 
dor should  retain  the  legal  and  equitable  title  to  the  property  until 
the  purchase  money  and  the  debts  for  which  he  was  bound  as 
surety  for  the  vendee  were  fully  paid,  but  the  agreement  was  not 
recorded.  The  vendee  afterwards  became  a  bankrupt,  and,  in 
1868,  the  vendor  filed  his  bill  against  the  vendee  and  his  assignee 
to  have  the  property  sold  and  applied  to  the  payment  of  the  pur- 
chase money  due  on  the  lot  and  the  debts  for  which  he  was  bound 
as  surety.  The  lot  was  sold  and  did  not  bring  enough  to  pay 
the  purchase  money  and  the  security  debts.  Other  judgment 
creditors  of  the  vendee  intervening,  it  was  held  that  they  had  only 
the  equities  of  the  vendee  against  the  vendor,  and  as  against  them 
the  agreement  was  valid  although  not  recorded.' 

Equitable  Estates. 

§  286.  A  debtor's  equitable  estate  in  laud  is  bound  in  equity 
for  his  debts  as  it  would  have  been  bound  at  law  ^  if  it  had  been 
a  legal  title ; '  and,  as  we  have  before  seen,  an  execution  is  also  a 
lien  upon  the  equitable  interest  of  a  debtor  in  personal  property.* 

settle  the  law  in  reference  to  the  right  of  a  judgment  creditor  to  claim  the  benefit 
of  improvements  erected  by  a  purchaser  from  his  debtor. 

•  Coflfinan  v.  Niswander  et  aU,  26  Grat.  737.  See  also  Bedford  v.  Burton,  106  U. 
S.  B.  338.  The  doctrine  of  estoppel  is  not  to  be  invoked  against  the  owners  when 
the  party  making  improvements  knows  that  he  has  no  title.  Steel  v.  Smelting  Co., 
106  U.  S.  E.  447.  For  principles  upon  which  improvements  are  allowed,  see  Cain 
„.  Cox,  29  W.  Va.  258.  ' 

'  At  common  law  a  judgment  lien  did  not  attach  to  a  mere  equity,  but  it  was  so 
recognized  in  the  courts  of  chancery.  Freeman  on  Judgments,  I  384.  For  the 
general  rules,  see  also  Eice  v.  Bm-nett,  Trustee,  1  Spear's  Eq.  579;  42  Am.  Dec. 
336;  note,  345. 

'Coleman  I'.  Coke,  6  Band.  618;  Coutts  t).  Walker,  2  Leigh,  268;  Ante,  ?  284 
and  note.  *  AnU,  I  284. 
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A  statute  that  provided  that  a  judgment  shall  "  be  a  lien  on  all 
real  property  of  the  judgment  debtor,  not  exempt  from  execution, 
owned  by  him  in  the  county  at  the  time  of  docketing,"  was  held 
not  to  make  a  judgment  a  lien  on  the  equitable  title  of  the 
defendant ;  ^  but  this  construction,  as  a  common  law  rule,  is  not  of 
practical  importance,  except  in  States  which  have  no  courts  of 
equity ;  and,  in  Pennsylvania,  which  is  so  situated,  the  difficulty 
has  been  solved  by  treating  all  judgments  as  having  an  immediate 
operation  upon  equitable  as  well  as  upon  legal  estates.^  In  equity, 
subject  to  any  equity  which  existed  against  the  debtor  at  the  ren- 
dition of  the  judgment,'  except  so  far  as  the  same  is  affected  by 
the  registry  *  and  docketing  laws,^  following  by  analogy  the  prin- 
ciples of  the  common  law,  those  courts  will,  as  far  as  equity  and 
good  conscience  permit,  regard  a  judgment  as  a  lien  upon  the  equita- 
ble real  estate  of  the  debtor ;  ^  and  in  equity  a  judgment  is  a  lien 
on  the  whole  of  the  debtor's  equitable  estate  in  lands,  so  that  not 
a  moiety  only,  but  the  whole  fund,  is  first  applied  to  satisfy  an  older 
judgment,  and  not  a  moiety  only,  but  the  whole  of  the  residue,  is 
then  applied  to  satisfy  the  younger  judgment.' 

The  registry  laws  of  Virginia,  as  will  presently  be  seen,^  had 
formerly  no  application  to  parol  contracts  for  the  sale  of  land,  and 
hence  while  as  against  the  purchaser  of  land,  by  deed  or  by  written 
contract,  which  is  unrecorded,  the  lien  of  a  duly  docketed  judg- 

'  Smitli  V.  Ingles,  2  Oregon,  43,  cited  in  Freeman  on  Judgments,  J  348. 

'  Freeman  on  Judgments,  §  348. 

'Id.,  S357. 

•  Post,  i  307. 

5  Post,  §  309. 

«  Lee  V.  Stone,  5  Gill  &  J.  1;  23  Am.  Dec.  593j  Coombs  v.  Jordan,  3  Bland,  284; 
22  Am.  Dec.  236,  note  279;  Hanson  v.  Barnes'  Lessee,  3  Gill  &  J.  359;  22  Am. 
Dec.  322;  Morrisa  v.  Mowatt,  2  Paige,  586;  22  Am.  Dec.  661. 

'  Haleys  v.  Williams,  1  Leigh,  140.  This  language  is  used  to  show  that  even 
while  the  writ  of  elegit  existed,  a  court  of  equity  did  not  so  follow  the  law  as  to 
subject  only  a  moiety  of  land  to  the  satisfaction  of  a  judgment.  See  also  Coffman 
D.  Niswander,  26  Grat.  737. 

» Post,  I  307. 
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ment  might  be  enforced,  yet  as  against  a  purchaser,  by  parol  con- 
tract, such  a  judgment  had  no  force  or  efficacy.^ 

Lands  Held  in  Trust. 

§  287.  A  judgment  against  a  personal  repi-esentative  is  not  en- 
titled to  be  treated  as  a  lien  on  land,  nor  until  the  statute  in  Vir- 
ginia ^  was  it  even  prima  facie  evidence  against  the  heir,  of  the 
validity  of  the  debt,  and  the  same  rule  seems  to  apply  to  trustees,' 
but  so  far  as  the  cestui  que  trust  is  concerned,  the  statute  of  Viiv 
ginia*  provides  that  estates  of  any  kind,  holden  or  possessed  in 
trust,  shall  be  subject  to  debts  and  charges  of  the  persons  to 
whose  use  or  to  whose  benefit  they  are  holden  or  possessed,  as 
they  would  be  if  those  persons  owned  the  like  interest  in  the 
things  holden  or  possessed,  as  in  the  uses  or  trusts  thereof.'    Under 

'  Floyd,  Trustee,  i'.  Harding  et  aU,  28  Grat.  401,  approving  the  principles  set- 
•  tied  by  the  cases  of  AVithers  v.  Carter,  4  Grat.  407;  Hurt  v.  Prillamer,  79  Va.  257. 
But  see  the  change  in  this  rule  made  by  the  statute.     Ante,  p.  552;  Post,  J  307. 

'  Code,  ?  2668,  dating,  however,  from  the  act  of  February  19,  1883,  Acts  1883-4, 
p.  162;  Staples'  Ex' or  v.  Staples,  &c.,  85  Va.  76;  Virginia  Law  Journal,  1882, 
p.  1  to  p.  11. 

'  Freeman  on  J  udgments,  J  358.  But  he  is  personally  bound  on  a  note  which  he 
signs  as  administrator  of  the  deceased,  and  is  personally  liable  for  articles  pur- 
chased by  him,  though  they  were  for  the  use  of  the  estate.  Davis  r.  French,  20 
Maine,  21;  37  Am.  Dec.  36;  note,  p.  37. 

*  Code,  i  2428;  Code  \V.  Va.,  Ch.  71,  9.  10. 

'  A  condition  annexed  to  a  devise  of  land  that  it  shall  not  be  "subject  to  con- 
veyance or  attachment,"  was  held  void.  Blackstone  Bank  v.  Davis,  21  Pick.  42; 
32  Am.  Dec.  241.  And  this  in  case  of  a  devise  of  property,  either  directly  to  a 
person  or  through  the  intervention  of  trustees  (32  Am.  Dec.  242);  but  this  rule 
did  not  prevent  a  pei"son  from  so  transferring  his  property  as  to  give  the  benefits 
of  it  to  a  particular  person,  and  at  the  same  time  secure  the  corpus  against  the 
donee's  creditors  as  well  as  his  own  acts.  See  Mebane  v.  Mebane,  4  Iredell's  Eq. 
131;  44  Am.  Dec.  102;  Beebe  v.  Wilson,  Burns  &  Co.,  84  Va.  813.  This  may  be 
accomplished  by  transferring  property,  either  real  or  personal,  to  another  upon 
condition  that  his  interest  therein  shall  cease  upon  his  becoming  insolvent  or  a 
bankrupt,  or  upon  the  seizure  of  the  same  by  his  creditore,  and  limiting  the  same 
over;  or  it  may  be  done  by  conveying  such  property  to  a  trustee  for  the  benefit  of 
such  person,  with  a  provision  that  the  title  shall  cease  upon  the  happening  of  the 
event  desired  to  be  guarded  against,  such  as  bankruptcy,  insolvency  or  levy  upon 
the  same  by  creditors.  32  Am.  Dec.  243.  For  the  extent  to  which  a  judgment 
against  a  trustee  binds  the  ccsiui  qw  trust,  see  Collins  v.  Lofftus,  10  Leigh,  5,  and 
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a  statute '  substantially  the  same  as  this,  it  was  held  that  a  judgment 
against  the  cestui  que  trust  bound  the  land  held  in  trust,  and  a  court 
of  equity  would  apply  it  to  the  satisfaction  of  the  debt.^  But  it  is 
not  every  estate  held  in  trust,  or  every  debt  of  a  cestui  que  trust 
to  which  the  trust  subject  may  be  subjected,  or  on  which  a  judg- 
ment is  a  lien.  Thus  when  property  is  settled  for  the  mainten- 
ance of  a  family,  the  expenditure  must  not  exceed  the  annual  in- 
come, nor  can  any  debts  contracted  by  the  head  of  the  family 
(himself  only  one  of  the  cestui  que  trusts),  nor  by  the  trustee  (al- 
though the  profits  of  the  trust  property  be  pledged  for  their  pay- 
ment), be  charged  on  the  prospective  profits  beyond  the  current 
income,  so  as  to  deprive  the  beneficiaries  of  the  support  provided 
for  them.  But  where  the  trust  is  to  permit  the  husband  and 
wife,  during  their  joint  lives,  to  enjoy  all  the  interest  and  profits 
of  the  property,  the  trust  estate  is  liable  to  execution  \^dthout 
limitation  at  the  suit  of  creditors,  whose  debts  are  for  supplies 
furnished  for  the  proper  support  of  the  husband  and  wife.  In 
this  latter  case  the  intent  is  simply  to  intercept  the  marital  rights, 
and  shield  the  property  from  the  husband's  general  creditors ;  in 
the  former,  the  purpose  is  to  protect  the  property  against  the  waste 
and  improvidence  of  the  cestuis  que  trust,  and  to  make  that  which, 
under  their  management,  would  have  been  dissipated  in  a  short 
time  a  permanent  fund,  furnishing  some  support  for  the  household 
for  an  indefinite  period.     Hence  no  one  of  the  cestuis  que  trust  has 

the  notes  thereto  in  34  Am.  Dec,  p.  722,  et  seq.  But  it  is  now  regarded  as  gen- 
erally settled  that  one  may,  without  resorting  to  conditions  of  reversion,  give  his 
property  to  a  trustee  for  the  benefit  of  another,  who  has  given  no  property  con- 
sideration for  the  same,  to  be  held  wholly  free  from  the  debts  and  liabilities  of  the 
beneficiary.  Nichols  v.  Eaton,  91  U.  S.  E.  716.  See  the  cases  cited,  collected 
and  discussed  in  the  notes  to  the  case  of  Jlenken  v.  Brickley,  94  Tenn.  721,  as  re- 
ported in  2  Am.  &  English  Dec.  in  Equity,  p.  619.  This  rule  is  plainly  recog- 
nized in  Garland  r.  Garland,  87  Va.  758.  But  on  p.  196,  94  Va.,  in  the  case  of 
Young  V.  Easely,  the  court  of  appeals  of  Virginia  refers  to  the  case  of  Garland  v. 
Garland  as  if  it  was  not  necessarily  a  final  determination  of  this  principle  in  Vir- 
ginia.    See  the  subject  discussed  on  p.  733,  3  Virginia  Law  Kegister. 

1  Eevised  Code,  p.  370,  §  36. 

'  Coutts  V.  Walker,  2  Leigh,  268;  Lomax's  Digest,  Vol.  1,  p.  401. 
18 
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any  interest  separable  from  the  rest,  which  can  be  discharged  or 
disposed  of  by  him.  The  fmid  is  provided  for  the  common  sup- 
port of  the  family,  and  can  only  be  enjoyed  jointly.' 

Where  there  is  a  Resulting  Trust. 

§  288.  It  is  not  within  the  scope  of  this  work  to  enter  minutely 
into  a  definition  of  all  the  circumstances  that  constitute  a  resulting 
trust,  but  to  understand  the  nature  of  a  lien  on  property  held  in 
that  way,  it  is  necessary  to  know,  as  has  been  well  said,^  that  the 
trust  which  results  by  implication  and  operation  of  law  from  the 
payment  of  the  purchase  money,  or  a  part  of  it,  and  without  any 
agreement,  is  a  pure  and  simple  trust  of  the  ownership  of  the  land; 
it  is  not  an  interest  in  the  proceeds  of  the  land,  nor  a  lien  upon 

•  Minor's  Institutes,  Vol.  2,  p.  197,  citing  Markham  v.  Guerrant,  4  Leigh,  279; 
Munday  v.  Vawter,  3  Grat.  518-547;  Heth  v.  B.  F.  &  Pot.  E.  E.  Co.,  4  Grat. 
482;  Perkins  v.  Dickinson,  4  Grat.  335;  Nickell  et  al  v.  Handley  et  als,  10  Grat. 
336;  Johnston  v.  Zane  et  als,  11  Grat.  570;  Scott  u.  Loraine,  6  Munf.  117;  Eoanes 
V.  Archer,  4  Leigh,  551;  1  Lomax's  Digest,  280,  et  seq.  See  also  Penn  et  al  v. 
Whitehead  et  als,  17  Grat.  515.  For  cases  in  which  the  provision  for  the  children 
is  treated  merely  as  the  motive  for  the  gift,  see  Bain  &  Bro.  v.  Buff's  Adm'r,  76 
Va.  371;  Leake,  Trustee,  v.  Benson,  29  Grat.  153;  Averett  ?;.  Lipscombe,  76  Va. 
407;  Atkinson,  Trustee,  v.  MoCormick,  Trustee,  Id.  800;  Mauzy  d.  Mauzy,  79  Va. 
539;  Christian  &  Gunn  v.  Kern,  80  Va.  372;  Eichardson  v.  Seever's  Adm'r,  84 
Va.  270;  Seibel,  &c.  v.  Eapp,  &c.,  85  Va.  30;  Mosby  v.  Paul's  Adm'r,  88  Va.  537; 
Staca  V.  Bumgardner,  Trustee,  89  Va.  425;  Young  v.  Easely,  94  Va.  197. 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt.  1,  p.  339,  citing  White  v.  Carpenter,  2 
Paige,  218;  Sayre  v.  Townsend,  15  Wend.  647.  See  also  Danforth  v.  Woods  et  als, 
11  Paige,  9;  Minor's  Institutes,  Vol.  2,  p.  191;  Lomax's  Digest,  Vol.  1,  p.  241; 
The  Bank  of  the  U.  S.  v.  Carrington  et  als,  7  Leigh,  566;  Cox  v.  Cox,  95  Va.  177. 
For  instances  of  resulting  trusts,  see  Lishoffii.  Hart,  25  Miss.  245;  57  Am.  Dec. 
203;  note,  p.  206;  Strimpfler  v.  Eoberts,  18  Penn.  283;  57  Am.  Dec.  606;  note,  p. 
618.  When  guardian  buys  land  on  his  own  account  and  uses  his  ward's  money  to 
pay  for  it,  no  trust  results.  French  v.  Sheplow,  83  Ind.  266;  43  Am.  E.  67.  See 
Penneck  v.  Qough,  16  Vt.  500;  42  Am.  Dec.  520;  Sinclair  v.  Sinclair,  79  Va.  40; 
Miller  v.  Blose,  30  Grat,  744.  As  to  the  rule  of  presumption,  see  HoUida  v.  Shoop, 
4Md.  465;  59  Am.  Dec.  88;  Irwine  v.  Green,  32  Grat.  412.  See  Williams  v. 
HoUmgsworth,  1  Strobhart's  Eq.  103;  47  Am.  Dec.  527;  Baker  v.  Vming,  30  Me. 
121;  47  Am.  Dec.  617;  note,  p.  624;  Dudley  i;.  Bosworth,  10  Humphreys,  9;  51 
Am.  Dec.  690;  Neill  v.  Keese,  5  Texas,  23;  51  Am.  Dec.  746;  note,  p.  751  to  760; 
MofFatt  V.  Shepard,  2  Pinney,  66;  52  Am.  Dec.  141;  note,  p.  144.  When  no  re- 
sulting trust  where  real  estate  paid  for  with  firm  funds.    Lefevre's  Appeal,  69  Penn. 
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it  for  the  advance,  nor  an  equity  or  right  to  a  sum  of  money  to  be 
raised  out  of  it,  or  upon  the  security  of  it.  Such  rights  arise 
from  special  agreements,  and  are  the  subjects  of  express  trusts ;  or, 
where  implied,  it  is  from  other  circumstances  than  the  mere  own- 
ership of  the  purchase  money.  There  can  be  no  resulting  trust  of 
an  estate  to  a  particular  extent  of  its  value,  leaving  the  residue  of 
its  value  in  the  grantee ;  nor  can  an  estate  result  to  one  who  pays 
the  consideration,  as  a  pledge  or  security  for  its  payment ;  such  in- 
terest may  be  created  or  secured  by  mortgage  lien  or  express  trusts. 
What  is  known  as  a  resulting  trust  is  a  complete  trust  of  original 
ownership,  and  it  is  nothing  else.  Therefore,  to  make  a  partial 
payment  create  a  resulting  trust  at  all,  the  money  must  be  paid  as 
a  definite  aliquot  part  of  the  consideration  of  the  purchase,  and 
thus  the  trust  will  be  of  an  aliquot  part  of  the  whole  estate  in  the 
property ;  but  unless  the  payment  or  advance  be  of  a  definite  part 
of  the  consideration  money,  as  such,  no  trust  will  result  by  impli- 
cation of  law  and  without  agreement.*  A  resulting  trust  is  a  mere 
creature  of  equity,  and  does  not  arise  where  there  is  an  express 
declaration  of  trust  by  the  parties  in  writing,  nor  in  fraud  of  the 
law  of  the  land,^  but  such  a  trust  may  be  set  up  by  parol  testi- 
mony against  the  letter  of  a  deed,  and  a  deed  absolute  on  its  face 
may,  by  like  testimony,  be  proved  to  be  only  a  mortgage ;  but  the 
testimony  to  produce  these  results  must  in  each  case  be  clear  and 
unquestionable,  and  vague  and  indefinite  declarations  and  admis- 

St.  122;  8  Am.  E.  229.  When  trust  held  to  result  in  partnership  case.  McCully 
V.  McCully,  78  Va.  159.  In  cases  of  joint  purchasers.  B^o^yn  v.  Brown,  77  Va. 
619.  Presumption  and  extent  of  proof.  Kane  v.  O'Conners,  78  Va.  76;  Sinclair 
K.  Sinclair,  79  Va.  40;  Paxton  v.  Stuart,  80  Va.  873;  Woodard  v.  Sibert,  82  Va. 
441.  When  one  buys  property  with  fiduciary  funds  and  takes  title  in  his  own  name. 
Morgan  v.  Fisher,  82  Va.  417.  Trust  does  not  result  when  there  is  an  express  trust 
declared  by  the  parties  and  evidenced  by  a  written  declaration  of  such  express 
trust.  Coleman  v.  Paman,  W.  Va. ;  28  S.  E.  E.  769.  Does  not  result  when  there 
is  the  relation  of  husband  and  wife,  parent  and  child,  etc.  2  Miaor's  Institutes, 
p.  218  (ed.  1882);  Irvine  u  Greever,  32  Grat.  417.  But  see  Berry  t).  Wiedman, 
40  W.  Va.  36. 

1  Perry  on  Trusts,  Vol.  1,  ??  124  to  159. 

'  Leggett  V.  Dubois,  5  Paige,  114;  28  Am.  Dec.  413;  note,  p.  416, 
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sions  long  after  the  fact,  are  regarded  as  unsatisfactory  and  insuffi- 
cient.^ 

Land  owned  by  virtue  of  a  resulting  trust  is  liable  to  the  debts 
of  the  cestui  que  trust,  and  to  any  judgment  or  other  lien  obtained 
thereon.^  The  registry  laws,^  however,  may  exclude  creditors  of 
the  real  beneficiary  in  favor  of  those  who  have  obtained  liens 
against,  or  given  credit  to,  the  person  who,  by  the  deed,  is  the  ap- 
parent owner  ;  but  where,  without  her  knowledge,  land  purchased 
with  the  funds  of  a  married  woman  was  conveyed  to  her  husband, 
and  he  conveyed  it  in  trust  to  secure  a  debt  to  creditors,  who  were 
informed  of  the  fact  that  it  was  purchased  with  those  funds,  and 
was  held  on  the  same  trusts,  it  was  held  that  the  creditors  had  no 
right  to  charge  the  land  with  the  payment  of  their  debt.'* 

Partnership  Property. 

§  289.  As  a  lien  binds  only  the  interest  of  the  debtor  in  the 
real  estate,  a  judgment  against  a  part  owner  binds  only  his  share 
of  the  property,  and  is  subject,  as  in  the  case  of  ownerships  in 
severalty,  to  all  existing  rights  and  equities.'    Property  may  stand 

'  Phelps  V.  Seely  et  ah,  22  Grat.  589;  Borst  v.  Nalle  et  als,  28  Grat.  436;  Eow's 
Adm'  r  r.  Cochew  et  cds,  circuit  court  of  Gloucester  county,  Va.  Law  Journal,  1879, 
p.  444;  Jennings  v.  Shacklett,  30  Grat.  765;  Donaghe  v.  Tarns,  81  Va.  132;  Parker 
V.  Logan  Bros.  &  Co.,  82  Va.  376. 

^  Smitheal  v.  Gray  et  al,  1  Humphreys,  491 ;  34  Am.  Dec.  664.  When  only  a 
part  of  the  purchase  money  has  been  paid  with  the  funds  of  another,  the  laud  will 
be  charged  proportionately,  and  judgment  creditors  of  the  grantee  can  subject  only 
his  portion  or  interest  therein.  Sinclair  v.  Sinclair,  79  Va.  40,  citing  Briscoe  v. 
Ashby,  24  Grat.  454. 

'  Post,  I  307. 

*  Smith  et  al  v.  Flint  et  als,  6  Grat.  40.  But  where  a  judgment  debtor  purchased 
land  and  procured  it  to  be  conveyed  to  another  as  the  purchaser,  and  the  latter  con- 
veyed it  in  trust  to  secure  a  bona  fide  debt,  the  creditor  not  being  informed  that  it 
had  been  so  purchased  and  conveyed,  it  was  held  that  the  judgment  creditor  had 
no  lien  upon  the  land  for  his  debt  as  against  the  creditor  under  the  deed  of  trust. 
Moore  et  al  v.  Sexton's  Ex'x,  30  Grat.  505. 

'  A  judgment  obtained  by  one  firm  against  another  firm,  constituted  in  part  of 
the  same  members,  cannot  be  enforced  by  levy  upon  the  separate  property  of  an 
individual  member  of  the  defendant  firm.  Tassey  v.  Church,  6  Watts  &  Sergeant, 
465;  40  Am.  Dec.  575.     See  on  this  general  subject  Divine  v.  Mitchum,  4  B.  Mon- 


§  289  PARTNERSHIP   PROPERTY.  965 

in  the  name  of  copartners  as  tenants  in  common,  while  it  is  in 
equity  regarded  as  the  property  of  the  copartnership,  and  the 
partners  may  agree,  and  it  is  said  that  the  creditors  of  the  firm 
may  insist,  that  real  estate  be  treated  as  partnership  assets.  In 
such  cases  a  judgment  against  either  partner  would  take  effect  as 
a  lien  upon  his  legal  title,  and  on  that  only.  It  could  not  confer 
on  the  judgment  creditor  any  right  to  withdraw  any  part  of  such 
realty  from  the  firm,  assets.  If  the  lands  of  a  co-tenant  be  sub- 
ject to  a  judgment  lien,  such  lien  will,  after  partition,  attach  to  his 
share  of  the  lands  as  set-off  to  him ;  or,  in  case  the  land  is  sold, 
then  to  his  share  of  the  proceeds.' 

Whether  real  estate  held  by  persons  who  are  partners  is  to  be 
considered  and  treated  as  partnership  property  depends  upon  the 
real  intention  of  the  vendees  at  the  time  the  property  was  acquired 
or  appropriated,  and  when  it  is  shown  that  it  Avas  intended  to  be 
purchased  as  partnership  property  with  partnership  funds,  and  ap- 
propriated to  partnership  uses — which  may  be  done  by  parol — a 
court  of  equity  will  so  dedicate  it,  although  the  property  is  con- 
veyed to  the  partners  as  joint  tenants,  or,  as  tenants  in  common, 
and  the  obligation  given  for  the  purchase  money  is  the  individual 
bond  of  the  partners,  instead  of  the  note  of  the  firm.^ 

roe,  488;  41  Am.  Dec.  241;  note,  p.  244;  Pearson  v.  Keedy,  6  B.  Monroe,  128; 
43  Am.  Dec.  160.  For  the  effect  of  judgments  against  partners  and  on  joint  debta, 
see  Wood  v.  Watkinson,  17  Conn.  500;  44  Am.  Dec.  562;  note,  570  to  574;  Buchan 
V.  Sumner,  2  Barbour's  Chy.  165;  47  Am.  Dec.  305;  note,  p.  319;  Eice  v.  Bar- 
nard, 20  Vt.  479;  50  Am.  Dec.  54;  note,  p.  58.  Effect  of  sale  by  partner  of  his  in- 
terest in  the  firm.  Howe  v.  Lawrence,  9  Cummings,  553;  57  Am.  Dec.  68;  note, 
73.  Judgment  lien  against  firm.  Gushing' s  Appeal,  25  Penn.  268;  64  Am.  Dec. 
695;  note,  696.  Where  process  was  served  on  only  one  partner  the  judgment 
was  held  valid  as  to  the  partner  so  served.     Lee  v.  Hassett,  41  W.  Va.  368. 

'  Freeman  on  Judgments,  |  357  a;  Winston  v.  Ewing,  1  Alabama,  129;  34  Am. 
Deo.  768;  Diggs'  Adm'r  v.  Brown,  78  Va.  292.  But  see  Code,  §  2562  as  amended 
by  act  of  February  23,  1898,  Acts  1897-8,  p.  488;  Ante,  p.  305-307. 

'  Hancock  v.  Talley  et  ah,  Va.  Law  Journal,  1881,  p.  583.  See  also  Davis  v. 
Christian  et  ah,  15  Grat.  11.  See  Camp  v.  Grant,  21  Conn.  41;  54  Am.  Dec.  321, 
note  332;  Allen  v.  Center  Valley  Co.,  21  Conn.  130;  54  Am.  Dec.  333;  note  338; 
Hardy,  Trustee,  v.  Norfolk  Mfg.  Co.,  80  Va.  404.  But  a  sole  surviving  partner 
may  make  an  assignment  for  the  benefit  of  all  the  joint  creditors.     Emerson  v. 
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When  property  is  so  held  for  partnership  purposes,  a  judgment 
against  an  individual  member  of  the  firm  is  not  a  lien  on  it,  or  on 
any  interest  in  it,  so  as  to  preclude  the  firm  by  the  deeds  of  the 
individual  members  from  disposing  of  the  property  and  making 
a  title  to  a  purchaser  clear  of  incumbrance ; '  and  no  partner  can 
sell  or  mortgage  his  separate  interest  in  the  partnership  property 
so  as  to  defeat  the  claim  of  the  social  creditor,  even  though  the 
latter  does  not  acquire  his  lien  until  after  the  sale  or  mortgage,' 
and  this  rule  has  been  held  to'  apply  to  a  case  where  each  of  the 
partners  successively  sold  or  mortgaged  his  separate  interest  before 
the  partnership  creditor  acquired  his  lien.^  But  every  conversion 
of  real  estate  into  personalty,  whether  express  or  implied,  com- 
plete or  partial,  is  equitable  only ;  and  the  property  can  only  be 
conveyed  as  real  estate,  and  by  each  partner,  in  order  to  pass  the 
whole  to  the  grantee.*  And  while  no  dower  attaches  to  property 
held  for  partnership  purposes  in  favor  of  a  deceased  partner's 
widow  until  the  partnership  debts  are  paid,  yet  she  may  be  en- 
dowed of  her  husband's  share  of  the  surplus  against  his  individual 
creditors  or  his  heirs.' 

Land  purchased  and  held  for  partnership  purposes,^  is  regarded 
as  personalty,'  and  hence  a  judgment  against  the  firm  will  not 

Senter,  118  U.  S.  K.  3;  see  note  to  p.  875,  2  Barton's  Law  Pr.;  Loeb  v.  Pierpoint, 
58  Iowa,  469;  43  Am.  E.  122.  Partnership  land  not  liable  to  dower.  Deering 
&  Co.  V.  Keerfoot,  89  Va.  491.  A  transfer  of  partnership  property  to  pay  a  private 
debt  held  fraudulent  and  void  as  to  social  creditors.  Kumer  v.  O'Neil,  W.  Va.; 
20  S.  -E.  K.  589.  '  MeUy  et  al  v.  Wood,  71  Penn.  488;  10  Am.  E.  719. 

"  Menagh  tt  al  v.  Whitwell,  52  N.  Y.  146;  11  Am.  E.  683;  Yale  v.  Yale,  13 
Connecticut,  185;  33  Am.  Dec.  393. 

'  Id.  This  has  not  been  universally  held  to  be  true.  As  to  priorities  between 
social  and  private  creditors,  see  Ante,  Vol.  1 ,  pp.  535,  662. 

*  Davis  V.  Christian  et  als,  15  Grat.  11. 

'  Minor's  Inst.,  Vol.  2,  p.  121,  and  cases  cited;  Pierce  v.  Trigg,  10  Leigh,  406; 
Wheatley  v.  Calhoun,  12  Leigh,  264;  Summer  v.  Hampoon  el  als,  8  Ohio,  328;  32 
Am.  Dec.  722,  note,  p.  723. 

«  Hancock  v.  Talley  et  als,  Virginia  Law  Journal,  1881,  p.  591,  and  cases  cited. 
Special  court  of  appeals  of  Virginia. 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt.  2,  p.  1165;  Lomai's  Digest,  Vol.  1,  p. 
252;  Davis  v.  Christian,  15  Grat.  25;  Shanks  v.  Klein,  Virginia  Law  Journal, 
1882,  p.  12;  104  U.  S.  R.  18.     Note  to  p.  601,  51  Am.  Dec. 
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bind  the  firm  property,  but  it  is  competent  to  the  firm  to  execute 
a  deed  of  trust  upon  it  to  secure  or  to  prefer  creditors,  unless  a 
bankrupt  law  forbids ;  and  it  has  even  been  held  that  the  resident 
and  sole  managing  partner  of  a  firm  (the  other  partner  being  a 
resident  of  another  State)  might  sell  and  dispose  of  the  partner- 
ship eifects,  or  give  a  lien  on  them  to  the  bona  fide  creditors  of 
the  firm.'  The  rule  is  settled,  however,  that  the  authority  of  each 
partner  to  dispose  of  the  partnership  property  extends  only  to  the 
business  and  transactions  of  the  partnership,  and  any  disposition 
of  the  property  beyond  such  purposes,  without  the  consent  of  the 
copartner,  is  an  excess  of  authority.  Nor  can  one  partner  pledge 
or  sell  the  partnership  property  in  payment  of  his  individual  debts 
without  the  consent  of  his  copartner ;  and  the  title  is  not  diverted 
by  such  pledge  or  sale  in  favor  of  a  separate  creditor,  even  though 
the  latter  may  not  know  it  was  partnership  property.^ 

These  rules  do  not,  however,  interfere  with  the  right  of  one 
partner  to  sell  all  the  goods  of  the  firm  without  the  consent  of  his 
copartner,  and  before  dissolution  either  or  all  of  the  members 
may  appropriate  the  partnership  funds  to  the  payment  of  the 
social  debts,  and  may  make  preferences,  but  as  to  real  estate,  one 
partner  cannot  convey  the  realty  of  the  firm,  either  by  assignment 
or  deed,  nor  can  he  make  any  written  or  verbal  contract  relating 
thereto  specifically  enforceable  against  his  copartner ; '  for  it  is 
impossible  for  a  partnership,  as  such  to  hold  the  legal  title  to  real 
estate,  for  that  can  only  be  conveyed  to  a  natural  person  or  an 
artificial  one  as  a  corporation.  But  a  partnership  may,  in  equity, 
own  real  estate  without  reference  to  the  legal  title,  as  it  is  of  no 

'  McCullough  el  ah  v.  Sommerville,  8  Leigh,  415. 

'  Liberty  Savings  Bank  v.  Campbell,  75  Va.  534.  The  intention  of  partnera  to 
bring  real  estate  into  the  partnership  must  be  manifested  by  deed  or  writing  placed 
on  record.  Bidgeway,  Budd&Co.'s  Appeal,  15  Penn.  State,  177;  53  Am.  Deo. 
586;  note,  p.  589.  When  treated  as  partnership  property.  Allen  -o.  Withrow, 
110  U.  S.  E.  120.  Land  purchased  with  partnership  funds  and  conveyed  to  one 
member  of  the  firm  is  held  in  trust  for  all.  Buck  v.  Swazy,  35  Maine,  41;  56  Am. 
Dec.  681. 

'  Deckard  v.  Case,  5  Watts,  22;  30  Am.  Dec.  287,  notes,  p.  290. 
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importance  who  holds  it,  or  how  he  came  by  it,  except  in  so  far  as 
the  facts  disclose  the  intention  of  the  partnership  and  make,  or 
prevent,  it  from  being  regarded  as  partnership  property.' 

Where  there  has  been  Insurance  and  Loss. 

§  290.  "When  property  is  insured  and  is  destroyed  by  fire,  the 
insurance  money  is  a  mere  personal  debt  to  the  individual  who 
has  the  insurable  interest,  and  hence  it  has  been  held  that  while 
where  a  building  insured  (in  which  one  person  was  entitled  to  a 
life  estate  and  another  to  the  reversion),  sustained  a  partial  in- 
jury by  fire,  both  of  the  parties  in  interest  were  entitled  to  have 
the  insurance  money  applied  to  the  repair  of  the  building,^- yet 
when  the  building  was  entirely  destroyed,  the  parties  had  the  like 
interest  in  the  insurance  money  that  they  had  in  the  building; 
that  is,  the  tenant  for  life  was  entitled  to  the  use  of  it  for  life, 
and  the  reversioner  to  the  principal  at  the  death  of  the  life  tenant, 
and  that  neither  could,  by  applying  the  money  to  rebuilding  the 
property,  defeat  the  right  of  the  other  to  have  his  interest  in 
money  .^ 

When,  therefore,  there  are  liens  by  judgment  upon  property  in- 
sured, and  it  is  destroyed,  the  lienors,  without  express  contract  to 
that  eifect,  have  no  lien  on  the  insurance  money, "*  and  it  may  be 
paid  directly  to  the  owner  of  the  property ;  but  it  is  not  unusual 
in  deeds  of  trust  to  insert  a  provision  that  the  grantor  shall  keep 
the  property  insured  for  the  benefit  of  the  creditor  whose  debt  is 
secured,  and  in  the  event  of  his  failure  so  to  do,  that  the  creditor 
may  procure  it  to  be  done,  and  in  such  cases  the  creditor  has,  to 

'  Hancock  v.  Talley  et  als,  Va.  Law  Journal,  1881,  p.  592.  For  the  extent  to 
which  real  estate  held  hy  a  firm  is  treated  as  personalty,  see  Parsons  on  Partner- 
ship, p.  400  et  seq.;  Diggs'  Adm'r  v.  Brown,  78  Va.  292;  Poster's  Appeal,  74 
Penn.  State,  391;  15  Am.  K.  553. 

'  Brough  V.  Higgins,  2  Grat.  408.  As  to  the  interest  of  a  mortgagee  in  insured 
property,  see  King  v.  State  M.  Ins.  Co.,  7  Gushing,  1;  54  Am.  Dec.  683;  note, 
pp.  693  to  700. 

5  Haxall's  Ex' or  v.  Shippen  and  Wife,  10  Leigh,  536. 

*  Grevemeyer  u  Southern  Mutual  Fire  Ins.  Co.,  61  Penn.  340;  1  Am.  E.  420. 
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the  extent  of  his  interest  in  the  property  destroyed,  an  equitable 
lien  upon  the  money  due  on  the  policy  taken  out  by  the  grantor 
or  mortgagor.' 

When  the  mortgagee  effects  a  policy  of  insurance  for  his  own 
indemnity  and  for  the  protection  of  his  own  interest  in  the  prop- 
erty insured,  the  mortgagor  has  no  privity  with  the  contract  and 
can  claim  no  benefit  under  it,^  and  if  his  debt  is  afterwards  paid 
or  extinguished,  the  policy  ceases  from  that  time  to  have  any 
operation ;  and  even  if  the  premises  insured  are  subsequently  de- 
stroyed by  fire  he  has  no  right  to  recover  for  the  loss,  for  he  sus- 
tains no  damage  thereby.  Neither  can  the  mortgagor  take  ad- 
vantage of  the  policy,  for  he  has  no  interest  whatever  therein. 
On  the  other  hand,  if  the  premises  are  destroyed  by  fire  before  the 
payment  or  extinguishment  of  the  mortgage,  the  underwriters  are 
bound  to  pay  the  amount  of  the  debt  of  the  mortgagee,  if  it  does 
not  exceed  the  insurance.  But  then  upon  such  payment  the  un- 
derwriters are  entitled  to  an  assignment  of  the  debt  from  the 
mortgagee  and  may  recover  the  same  amount  from  the  mortgagor, 
either  at  law  or  in  equity,  according  to  circumstances,  for  the  pay- 
ment of  the  insurance  by  the  underwriters  does  not  in  such  case 
discharge  the  mortgagor  from  the  debt,  but  only  changes  the 
creditor.' 

The  rule  that  the  insurance  money  is  after  loss  in  no  way  con- 
nected with  the  insured  property,  is  illustrated  by  a  case  in  which 
after  the  date  of  a  contract  for  the  sale  of  a  house  and  before 
completion  of  the  purchase,  the  house  was  damaged  by  fire,  and 
the  vendors  received  the  insurance  money  from  the  company  under 
a  policy  existing  at  the  date  of  the  contract.     The  contract  con- 

1  Wheeler  v.  Insurance  Co.,  101  U.  S.  K.  439. 

'  Callahan  v.  Linthicum,  43  Md.  97;  20  Am.  K.  106.  As  to  insurable  interest 
of  owner  of  an  equity  of  redemption  and  of  mechanics'  liens,  see  Insurance  Com- 
pany V.  Stinson,  103  U.  S.  B.  25. 

'Callahan  v.  Linthicum,  43  Md.  97;  20  Am.  B.  108;  Carpenter  v.  The  P.  W. 
Ins.  Co.,  16  Peters,  501;  In-surance  Co.  v.  Woodruff,  2  Dutoher,  541;  MacCutchen 
V.  Ingraham,  W.  Va.. 


960  LIENS   ENFORCEABLE   IN   CHANCERY.  §  291 

tained  no  reference  to  the  insurance,  and  in  an  action  by  the  pur- 
chasers, against  the  vendors  for  the  insurance  money  received  by 
them  it  was  held,  that  the  purchaser  was  not  entitled  to  recover 
the  money  from  the  vendors,  or  to  be  allowed  to  have  the  amount 
deducted  from  their  purchase  money,  or  to  have  the  money  applied 
in  the  reinstatement  of  the  premises.' 

Exemptions. 

§  291.  There  is  exempt  from  distress  or  levy  under  an  execu- 
tion a  number  of  articles  of  household  and  kitchen  furniture, 
provisions,  wages,  etc.,  under  what  is  known  as  the  poor  debtors' 
law,^  to  the  debtor  himself  and  to  his  minor  children,  his  widow 
and  to  his  unmarried  daughters  after  him.' 

The  person  entitled  to  this  exemption  was  formerly  declared  to 
be  a  "  husband,  parent,  or  other  person  who  is  a  housekeeper  and 
head  of  a  family  "  as  distinguished  from  a  "  householder  or  head 
of  a  family  "  to  whom  the  right  of  homestead  exemption  belongs.* 

'  Ryan  v.  Preston,  44  L.  T.  R.  (N.  S.  787),  reported  also  in  Va.  Law  Journal, 
1881,  p.  749. 

'Chase  u.  "Wingate,  68  Me.  201;  28  Am.  R.  36,  note  39;  Minor's  Institutes, 
Vol.  2,  p.  601;  Daniels  v.  Pond,  21  Pick.  367;  32  Am.  Dec.  269.  Held  that  a 
tenant  may  remove  straw.  Craig  v.  Dale,  1  Watts  &  Sergeant,  519;  37  Am.  Dee. 
477;  but  see  note  Id.,  p.  481. 

»  Code,  I  3650,  as  amended  by  act  of  February  28,  1890  (Acts  1889-90,  p.  102) ; 
Code,  U  3651,  3652;  Code  W.  Va.,  Ch.  41,  §  23  to  ?  29,  inclusive.  The  exemp- 
tion exists  whether  the  husband  was  solvent  or  not.  Riggan's  Adm'r  v.  Riggan, 
93  Va.  78.  As  to  exemption  of  payments  made  to  an  insurance  company,  etc.,  see 
Acts  1895-6,  p.  700. 

*Code,  ?  3653;  Code  1873,  Ch.  49,  I  33;  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  917; 
Constitution,  Art.  11,  ?  1.  In  West  Virginia  the  language  as  to  both  exemptions 
is,  "any  husband  or  parent  residing  in  this  State,  or  the  widow,"  etc.  Code,  Ch. 
41,  ?  23  and  ?  30.  An  action  lies  against  an  officer  for  selling  exempt  property 
under  an  execution,  and  it  is  no  defence  thereto  that  the  execution  debtor  had  at 
the  time  other  property  not  specifically  exempt,  more  than  sufficient  to  pay  the 
debt,  which  he  concealed  from  the  officer.  Megahe  v.  Draper,  21  Mo.  510;  64  Am. 
Dec.  245;  note,  246.  Furniture  used  to  keep  a  boarding-house  is  exempt  like  any 
other  furniture.  Vanderhorst  v.  Bacon,  38  Mich.  669;  31  Am.  R.  328.  What  is 
a  "work-horse"  that  is  exempt?  Noland  v.  Wickham,  9  Ala.  169;  44  Am.  Dec. 
435;  note,  437. 
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Now  the  right  of  exemption,  both  under  the  homestead  ^  and  the 
poor  debtors'  laws,^  is  to  "  every  householder  residing  in  this 
State,"  although  the  language  of  the  Constitution '  in  the  case  of 
the  homestead  exemption  is  to  "  every  householder  or  head  of  a 
family."  But  the  terms  "  householder  "  and  "  head  of  a  family  " 
are  held  to  mean  the  same  thing,*  and  hence  the  repetition  was 
dispensed  with  in  the  statute ;  and  before  the  statute  so  expressly 
provided  it  was  held  that  the  privilege  of  homestead  accorded 
under  the  Constitution,  belonged  only  to  citizens  of  the  State 
whilst  they  remained  such,  and  that  a  change  of  domicile  from 
the  State  put  an  end  to  the  homestead  privilege.' 

An  unmarried  man  who  has  no  children  or  other  persons  de- 
pendent on  him  living  with  him,  was  held  not  to  be  a  householder 
or  head  of  a  family  within  the  meaning  of  those  terms  as  used  in 
the  Constitution  and  laws  of  Virginia,  and  was  therefore  declared 
not  entitled  to  the  homestead  exemption  as  provided  by  the  same." 
And  the  argument  of  the  court  that  declared  a  man  not  entitled 
to  the  homestead  exemption  as  against  the  lien  of  a  judgment 
acquired  upon  his  land  before  he  was  in  a  condition  to  claim  the 
homestead — that  is,  before  his  marriage'' — would  hold  good  in 
favor  of  the  lien  of  an  execution  acquired  under  other  circum- 
stances.* 

The  lien  of  a  judgment  attached  before  the  homestead  claimed 

'  Code,  ?  3630. 

'  Code,  5  3650,  as  amended  by  act  of  February  28,  1890,  Acts  1889-90,  p.  102. 

'Article  11,  §  1. 

*  Calhoun  v.  Williams,  32  Grat.  18.  So  by  statute  now.  Act  March  2,  1888, 
Acts  1887-8,  p.  423,  amending  ?  3657;  Kennerly  v.  Swartz  &  Son,  83  Va.  704. 

'  Lindsay  v.  Murphy,  76  Va.  428.  As  to  the  constitutionality  of  retroactive 
exemption  laws,  see  Kockwell  v.  Hubbell's  Adm'r,  2  Douglas,  197;  45  Am.  Dec. 
246,  note  251  to  256.  Held  to  affect  the  remedy  only.  Morse  v.  Goold,  11  N.  Y. 
281;  62  Am.  Dec.  103,  note  112.  But  the  contrary  held  in  Virginia  (Minor's 
Institutes,  Vol.  4,  Part  1,  p.  905,  and  cases  cited)  and  by  the  supreme  court  of 
the  United  States  (Gunn  v.  Barry,  15  Wall.  622). 

•  Calhoun  v.  WiUiams,  32  Grat.  18. 

'  Kennerly  v.  Swartz  &  Son,  83  Va.  704. 

8  See  Pender  v.  Lancaster,  14  S.  C.  25;  37  Am.  E.  720. 


962  LIENS   ENFORCEABLE   IN   CHANCEEY.  §  291 

in  land,  it  was  held,  could  not  be  enforced  during  the  homestead's 
existence ;  but  after  the  homestead  is  abandoned  it  has  priority 
over  a  trust  deed  executed  during  the  occupancy  of  the  land  as  a 
homestead.^  But  in  the  case  cited  it  is  distinctly  stated  that  the 
rule  there  laid  down  is  subject  to  the  provisions  of  section  3649 
of  the  Code  of  Virginia  in  any  case  arising  after  the  adoption  of 
that  provision. 

Where  a  husband  absconded  and  his  wife  continued  to  carry  on 
the  farm,  she  was  regarded  as  the  head  of  the  family  and  entitled 
to  claim  the  property  exempt  from  execution ;  ^  but  the  right  to  a 
homestead  exemption  is  not  assignable,  and  hence  where  one  own- 
ing premises  so  exempt  to  himself,  conveyed  them  by  a  deed 
which  was  fraudulent  and  void  as  to  creditors,  but  the  grantor 
continued  to  occupy  the  property,  and  the  premises  were  after- 
wards sold  under  execution  against  the  grantor,  it  was  held  that 
the  purchaser  at  the  sale  could  not  avail  himself  of  the  right  to 
the  homestead  which  the  original  grantor  had  in  the  premises,  and 
that  the  conveyance  might  be  fraudulent  and  void  as  to  creditors, 
although  the  property  was  exempt  from  levy.' 

»  Blose  V.  Bear  ei  als,  87  Va.  177. 

'  Frazier  v.  Syas,  10  Neb.  115;  35  Am.  E.  466. 

'  Currier  v.  Sutherland,  54  N.  H.  475;  20  Am.  E.  143;  note  150.  "Who  is 
the  head  of  a  family?"  Wade  v.  Jones,  20  Mo.  75;  61  Am.  Dec.  584;  note,  586 
to  593;  see  also  Am.  &  Eng.  Encyc.  of  Law,  Vol.  9,  p.  448  et  seq.  Widow  keep- 
ing a  boarding  house  is  the  head  of  a  family.  Kace  v.  Oldridge,  90  111.  250;  32 
Am.  E.  27;  note,  30.  A  householder  is  any  head  or  chief  of  a  domestic  estab- 
lishment which  he  keeps  together  and  provides  for.  Nelson  u.  State,  57  Miss. 
286;  34  Am.  E.  444.  An  unmarried  man,  keeping  house,  with  farm  hands  living 
with  him,  but  no  children  or  other  persons  dependent  on  him,  is  not  a  "house- 
holder or  head  of  a  family  "  (Calhoun  v.  Williams,  32  Grat.  18) ;  but  this  case  is 
declared  to  be  overruled  (Wilkinson  v.  Merrill  et  als,  87  Va.  513;  Va.  Law 
Journal,  Vol.  15,  p.  283)  so  far  as  what  is  therein  said  conflicts  with  the  follow- 
ing views  :  "The  just  and  proper  construction  of  this  provision"  is  "that  hav- 
ing once  been  established  by  law,  it  [the  homestead  exemption]  continues  at  least 
as  long  as  the  householder  shall  continue  to  live  and  occupy  the  domicle  provided 
for  the  benefit  of  himself  and  his  family,"  and  hence  it  was  held  that  the  death  of 
the  only  person  who  constituted  the  famUy  of  the  householder  did  not  terminate 
the  right  to  the  exemption.  See  also  Kessler  v.  Draub,  51  Texas,  575;  note,  728 
to  730. 
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In  Virginia  the  setting  aside  of  a  conveyance  for  fraud  at  the 
suit  of  the  husband's  creditors,  does  not  estop  a  wife  from  claim- 
ing a  homestead  in  the  premises  ;  and  it  may  be  granted  to  the 
party  himself  when  his  fraudulent  settlement  on  his  wife  has  been 
set  aside ;  or  if  the  land  has  been  sold  he  may  claim  the  exemp- 
tion either  in  the  land  or  in  the  proceeds  of  the  sale  thereof.^ 

An  unmarried  woman  keeping  house  and  bringing  up  the  chil- 
dren of  her  deceased  sister  has  been  held  to  be  the  head  of  a  fam- 
ily, entitled  to  the  homestead  exemption ;  ==  and  a  homestead  once 
acquired  by  a  man  as  the  head  of  a  family  is  not  lost  by  the  sub- 
sequent death,  marriage  or  removal  of  all  the  family  but  himself 

The  homestead  exemption  continues  after  the  death  of  the  hus- 
band for  the  benefit  of  the  widow  and  children  of  the  deceased, 
until  her  death  or  marriage,  and  after  her  death  or  marriage,  for 
the  exclusive  benefit  of  the  husband's  minor  children,  until  the 
youngest  child  becomes  of  age,  and  after  that  period  it  passes 
according  to  the  law  of  descents  as  other  real  estate,  or  as  may  be 
devised  by  the  husband,  not  being  subject  to  dower,  but  subject  to 
all  the  debts  of  the  holder  or  head  of  the  family. "* 

'  Shipe,  Cloud  &  Co.  v.  Repass  et  ah,  28  Grat.  716;  Mahoney  v.  James,  94  Va. 
176;  Marshall  v.  Sears'  Ex' or,  79  Va.  49;  Hatcher  v.  Crew's  Adm'r,  &c.,  83 
Va.371. 

« Arnold  V.  Waltz,  53  Iowa,  706;  36  Am.  E.  248. 

'  Kessler  v.  Draub,  51  Texas,  575;  36  Am.  E.  727;  Wilkinson  v.  Merrill  el  ah, 
87  Va.  513;  15  Va.  Law  Journal,  283.  Held  that  every  member  of  a  firm  is  en- 
titled to  his  individual  exemption  when  a  levy  is  made  on  partnership  goods 
(Skinner  v.  Shannon,  44  Mich.  87;  38  Am.  E.  232),  but  he  cannot  claim  it  out  of 
partnership  property  as  such,  to  the  detriment  of  partnership  creditors.  Hughes, 
.1.,  in  Stuart  v.  McGruder,  Vol.  8,  Va.  Law  Journal,  p.  592;  State  v.  Spencer,  64 
Mo.  355;  27  Am.  E.  244;  Wise  v.  Frey,  7  Neb.  134;  29  Am.  E.  380;  Gaylord  v. 
Imloof,  26  Ohio,  317;  20  Am.  E.  762;'  Giovanni  v.  Bank,  55  Ala.  305;  28  Am. 
E.  723;  White  v.  Hefifher,  30  La.  1280;  31  Am.  E.  238.  Contra  as  to  right  of 
individual  parties  to  claim  exemption.  Eussell  v.  Lennon,  39  ^\'i.s.  570;  20  Am. 
E.  60. 

*Code,  §  3635;  Brown  v.  Leitch,  60  Ala.  313;  31  Am.  E.  44.  But  if  there  are 
no  longer  any  debts  of  the  householder,  the  exemption  does  not  continue  to  the 
widow,  etc.  Helm  v.  Helm,  30  Grat.  404;  Barker  v.  .Jenkins,  84  Va.  895.  In 
this  respect,  however,  the  poor  debtors  exemption  appears  to  differ  somewhat  from 
the  homestead,  and  to  be  allowed  to  the  widow,  minor  children,  or  daughters  who 
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Even  though  the  homestead  exemption  is  not  assigned  to  a 
man  in  his  lifetime,  his  widow,  remaining  unmarried,  is  entitled 
to  it  against  the  claim  of  any  creditor ; '  but  where  the  husband 
died,  leaving  no  children  and  no  debts,  and  had  not  claimed  the 
homestead  in  his  lifetime,  it  was  held  that  the  widow  was  not  en- 
titled to  the  exemption  as  against  her  husband's  heirs.'  Nor  is 
she  entitled  to  have  the  exemption  continued,  or  to  be  set  apart  to 
her  after  her  husband's  death,  if  not  claimed  by  him  in  his  life- 
time, where  she  is  entitled  to  and  receives  dower  or  jointure.' 

The  statute*  provides  that  the  tools  and  utensils  of  a  mechanic 
not  exceeding  one  hundred  dollars  in  value,"  and  wages  owing  to 
a  laboring  man  not  exceeding  fifty  dollars  per  month '  shall  be 
exempt  from  distress  or  levy.  In  West  Virginia  there  is  a  simi- 
lar statute,'  but  the  value  of  the  tools  exempted  is  fixed  at  a  maxi- 
mum of  fifty  dollars. 

have  never  married,  whether  there  be  debts  or  not,  and  hence  the  claim  will  pre- 
vail against  funeral  expenses,  or  charges  of  administration,  and  the  use  of  the 
word  "absolutely"  permits  the  inference  that  the  exemption  will  prevail  also 
against  distributees.  Code,  J  3653.  So  held  in  Kiggan's  Adm'r  v.  Eiggan,  93 
Va.  78. 

'  Hatorff  V.  Wellford,  Judge,  27  Grat.  356. 

'  Helm  V.  Helm,  30  Grat.  404. 

'  Code,  i  3637.  See  opinion  of  Chancellor  Fitzhugh  in  Breedin  v.  McMinn's 
Adm'r,  Va.  Law  Journal,  Vol.  5,  p.  771;  Strange' s  Adm'r  v.  Strange  et  ak,  76 
Va.  240,  and  Scott  «.  Cheatham,  78  Va.  82,  before  the  present  statute.  A  mar- 
riage of  the  execution  debtor,  after  levy  but  before  sale,  does  not  entitle  him  to 
the  exemption.     Pender  v.  Lancaster,  14  S.  C.  25;  37  Am.  R.  720. 

« Code,  i  3651;  Code  W.  Va.,  Ch.  41,  ?  23. 

'Fifty  doUars  in  West  Virginia  (Id.);  but  oysterman's  tackle  in  Virginia  to 
value  of  two  hundred  dollars. 

«  Code,  5  3652.  One  engaged  in  carrying  the  mail  held  to  be  a  laboring  person. 
Farinholt  v.  Lukard,  10  Va.  Law  Journal,  213.  Attachments  of  exempt  wages 
of  residents  of  West  Virginia,  sworn  out  in  other  States,  forbidden  by  act  of  West 
Virginia.     Act  of  February  20,  1897,  Acts  1897,  p.  102;  Ante,  p.  641. 

'  Code,  Ch.  41,  ?  23.  For  the  rules  exempting  tools  and  apparatus  see  Green  v. 
Raymond,  58  Texas,  80;  44  Am.  R.  601;  note,  603;  Healy  v.  Bateman,  2  B.  L 
414;  60  Am.  Dec.  94;  note,  96.  Printing  press  held  exempt  where  the  owner 
made  his  principal  support  from  printing.  Jenkins  v.  McNall,  27  Kansas,  532; 
41  Am.  R.  422.  Cloth  left  to  be  made  up  held  exempt  as  wearing  apparel. 
Richardson  v.  Buswell,  10  Metcalf,  506;  43  Am.  Dec.  450. 
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A  householder  or  head  of  a  family,  it  is  held,  cannot  execute  a 
homestead  deed  that  will  be  held  valid  when  it  is  done  in  further- 
ance of  a  design  to  hinder,  delay  and  defraud  his  creditors  in  the 
recovery  of  their  just  debts,'  and  it  is  a  matter  of  doubt  whether 
a  homestead  exemption  can  be  claimed  at  all  in  a  shifting  stock  of 
goods  used  in  the  way  of  trade ;  ^  but  books  of  accounts  of  a 
merchant  were  held  not  liable  to  seizure  on  a  distress  for  rent, 
upon  the  ground  that  they  come  within  the  spirit  of  the  law 
which  exempts  the  utensils  of  ah  artisan,  or  the  books  of  a 
scholar ;  and  besides,  being  mere  choses  in  action  they  were  con- 
sidered not  liable  to  distress  for  rent  on  that  account. 

The  objection  to  a  merchant  holding  his  homestead  exemption 
in  a  shifting  stock  of  goods,  applies  with  force  to  one  who  is 
actively  engaged  in  the  business  of  a  merchant,  with  the  goods  so 
claimed  as  exempt,  as  his  stock  in  trade,  but  the  reasoning  has  no 
application  to  the  case  of  a  merchant  who  goes  out  of  business 
and  closes  up  his  affairs,  being  allowed  the  amount  fixed  by  the 
statute,  from  the  proceeds  of  the  sale  of  the  goods,  or  in  the  goods 
themselves,  provided  the  exemption  has  been  claimed  and  is  fixed 
in  the  manner  provided  by  law. 

The  statute  ^  provides  that  any  deed  of  trust,  mortgage  or  other 

'  Eose  V.  Sharpless,  33  Grat.  153.  But  the  general  view  is  against  tliis  decision. 
Currier  v.  Sutlierlaiid,  54  N.  H.  475;  20  Am.  B.  143,  and  note,  150.  A  gift  to  a 
wife  of  property  whicii  was  paid  for  witli  e.tempt  earnings  was  held  not  to  be  a 
fraud  on  creditors.  Kobb  v.  Brewer,  16  Central  Law  Journal,  356;  Va.  Law 
Journal,  Vol.  7,  381.  A  voluntary  conveyance  of  exempt  property  is  not  con- 
structively fraudulent.  Fellows  v.  Lewis,  65  Ala.  343;  39  Am.  K.  1;  Euohs  i. 
Hook,  8  Lea,  302;  31  Am.  K.  642;  Darby  v.  Weyrich,  8  Neb.  174;  30  Am. 
R.  827. 
.   '  Eose  V.  Sharpless,  33  Grat.  153. 

'  Code,  J  3675,  as  amended  by  Acts  1893-4,  p.  520.  As  to  the  constitutionality 
of  retrospective  exemption  laws,  see  Eockwell  v.  Hubbell,  2  Douglas,  197;  45  Am. 
Dea  246;  note,  251  to  256;  Morse  v.  Goold,  11  N.  Y.  281 ;  62  Am.  Dec.  103;  note, 
112.  Whether  a  physician' s  wagon  and  harness  are  "tools  of  his  occupation," 
see  Eichards  v.  Hubbard,  59  N.  H.  158;  47  Am.  R.  188;  note,  190.  A  photogra- 
pher not  regarded  as  a  mechanic  within  the  statute.  Story !'.  Walker,  11  Lea,  515; 
47  Am.  E.  305.  As  to  a  printer's  press,  type,  etc.,  see  Green  v.  Eaymond,  58 
Texas,  80;  44  Am.  E.  601.    In  Burlington,  &c  E.  R.  Co.  ti.  Thompson,  31  Kan. 
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writing  made  by  a  husband  or  parent  to  give  a  lien  on  property 
declared  exempt,  as  what  is  known  as  the  poor  debtors'  exemp- 
tion, shall  be  void  as  to  such  property. 

But  the  homestead  exemption  does  not  apply  to  debts  for  the 
purchase  of  the  property  claimed  as  exempt  or  any  part  thereof; 
to  a  debt  for  services  rendered  by  a  laboring  person  or  mechanic ; 
for  liabilities  incurred  by  any  public  officer,  or  officer  of  a  court, 
or  any  fiduciary  or  to  an  attorney-at-law  for  money  collected ; ' 
for  a  lawful  claim  for  taxes,  liens,  or  assessments ;  for  rent ;  for 
the  legal  or  taxable  fees  of  any  public  officer  or  officer  of  a  court ; 
or  for  any  debt  or  liability  on  contract,  as  to  which  the  debtor  or 
party  to  the  contract  has  waived,  as  provided  by  the  statute,  the 
exemption  which  he  is  entitled  to  claim.  ^ 

The  exemption  has  further  been  held  ^  to  be  inapplicable  to  any 
debt  which  was  contracted  or  incurred  prior  to  the  adoption  of  the 
Constitution  and  the  date  of  the  act  of  Assembly  (June  27,  1870) 
carrying  the  homestead  exemption  provision  into  effect ;  but  that 
the  provisions  of  the  act  allowing  the  right  of  exemption  to  be 
waived  by  an  agreement  to  that  effect  was  constitutional.* 

The    exempt    property   may'    be   mortgaged,    encumbered    or 

180;  47  Am.  E.  497,  it  was  held  that  a  foreign  corporation  doing  business  in  Kan- 
sas might  be  garnished  for  a  debt  due  to  a  non-resident  employee,  contracted  out- 
side of  that  State  and  exempt  from  garnishment  where  the  defendant  and  garnishee 
resided.  In  Virginia  a  laborer  cannot  waive  the  fifty  dollar  exemption.  Crump 
V.  The  Commonwealth,  75  Va.  922. 

'  Commonwealth  v.  Ford,  29  Grat.  683.  '  Code,  ?  3630. 

^  The  Homestead  Cases,  22  Grat.  266.  See  also  Eussell  v.  Kandolph,  26  Grat. 
705;  Gunn  v.  Barry,  15  Wall,  622. 

*  Eeed  v.  Union  Bank,  29  Grat.  719;  Linkenkoker  v.  Detriok,  81  Va.  44.  But 
this  is  not  true  of  the  fifty  dollar  exemption  to  a  laborer.  Crump  v.  The  Common- 
wealth, 75  Va.  922. 

'  Code,  i  3634;  White  v.  Owens  el  als,  30  Grat.  43,  wherein  the  wife  united  in 
the  deed.  A  provision  in  a  lease  that  the  rent  charge  should  be  a  lien  on  the  crops 
and  stock  as  the  leasehold  "whether  exempt  from  execution  or  not"  was  held 
valid  as  a  mortgage  of  the  exempt  property  (Fe  Javary  v.  Broesch,  52  Iowa,  88; 
35  Am.  E.  261 ),  but  it  is  by  no  means  universally  held  that  it  is  competent  to  the 
head  of  a  family  to  pledge  the  exempt  property  or  to  waive  the  exemption,  the 
matter  however  being  largely  one  of  statutory  provision.  Brown  v.  Leitch,  60 
Ala.  312;  31  Am.  E.  42;  note,  44;  Skinner  v.  Keywick,  10  Neb.  323;  35  Am.  E. 
479;  Paxton  v.  Freeman,  6  J.  J.  Marsh,  234;  22  Am.  Dec.  74. 
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aliened  by  the  householder,  if  a  married  man,  only  by  the  joint 
deed  of  himself  and  his  wife,  admitted  to  record  as  provided  by 
section  2502  of  the  Code ;  but  the  householder  may,  without  the 
consent  of  his  wife,  mortgage  or  encumber  such  real  estate  for  the 
purchase  money  thereof,  or  for  the  erection  or  repair  of  buildings 
thereon ;  and  it  may  be  sold  and  conveyed  by  the  joint  act  of  the 
householder  alone,  if  unmarried,  and  the  proceeds  invested  in,  or 
it  may  in  like  manner  be  exchanged,  for  other  property ;  but  in 
no  case  shall  the  purchaser  be  required  to  see  to  the  investment  or 
application  of  the  purchase  money.  In  making  a  deed  of  trust 
on  his  property  the  grantor,  when  entitled  to  a  homestead  exemp- 
tion, may  reserve  it  to  himself  in  the  deed.^ 

The  homestead  exemption  cannot  be  claimed  against  a  fine  due 
to  the  Commonwealth  imposed  for  the  violation  of  the  criminal 
law,^  nor  against  a  judgment  for  a  tort,'  in  which  list  seems  to  have 
been  included  a  demand  for  damages  for  slander  or  the  breach  of 
a  promise  to  marry.* 

In  Virginia  an  attempt  is  made  to  define  by  statute "  the  mean- 
ing of  the  words  used  to  indicate  the  persons  who  are  entitled  to 
the  exemptions  by  declaring  that  the  word  " '  householder '  used 
in  this  chapter  shall  be  equivalent  to  the  expression  '  householder 
or  head  of  a  family,'  and  the  term  '  laboring  man '  shall  be  con- 
strued to  include  all  householders  who  receive  wages  for  their  ser- 
vices." But  the  statute  does  not  meet  or  provide  for  many  of  the 
questions  that  may  arise  in  determining  who  is  properly  a  house- 
holder or  a  laboring  man  ;  or  what  is  meant  by  "  wages  "  and  by 
"  the  tools  and  utensils  of  a  mechanic."  Thus  it  has  been  held 
that  a  physician's  wagon  and  harness  are  "  tools  of  his  occupation," 

'  Brockenbrough  v.  Brockenbrougli,  31  Grat.  580. 

'  Whiteacre,  Sheriff,  v.  Eeotor  and  Wife,  29  Grat.  714.     But  it  was  held  to  ap- 
ply to  contract  debts.     State  v.  Williford,  36  Ark.  155;  38  Am.  E.  34. 
'  Frazier  v.  Baker,  5  Va.  Law  Journal,  565. 

*  Burton  v.  Mill,  78  Va.  468. 

*  Code,  J  3657  as  amended  by  act  of  March  2,  1888,  Acts  1887-8,  p.  423. 
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and  are  exempt  from  levy ; '  but  as  a  physician  could  not  be  called 
a  "  mechanic,"  and  does  not  generally  work  for  "  wages,"  he  would 
not  in  Virginia  be  entitled  to  the  exemption.  So  a  stock  and  a 
store,  a  sled  used  for  hauling  wood  for  sale,  a  fisherman's  net  and 
boat,  a  music  teacher's  piano,  a  musician's  cornet,  a  printer's  press, 
case  and  types,  and  mechanic's  tools  used  by  a  farmer  in  repairing 
his  implements,'  are  declared  to  be  tools  within  the  meaning  of  the 
statutes  exempting  them  from  execution,  although  whether  they 
be  such  or  not  is  always  a  mixed  question  of  law  and  fact,  depend- 
ing generally  upon  the  uses  to  which  they  are  put  and  the  occupa- 
tion of  the  user. 

A  photographer  was  held '  not  to  be  a  mechanic,  the  court  de- 
claring that  "a  mechanic  engaged  in  the  pursuit  of  his  trade  is  a 
workman  employed  in  shaping  and  uniting  material,  such  as  wood, 
metal,  etc.,  into  some  kind  of  structure,  machine  or  other  object 
requiring  the  use  of  tools.  The  tools  must  be  such  as  are  used  by 
the  workman  to  shape  or  change  the  surface  of  lumber  or  other 
material,  or  create  an  object  by  manual  labor."  * 

A  partner  was  held  by  the  supreme  court  of  Georgia  °  to  be  en- 
titled to  an  exemption  of  the  homestead  out  of  partnership  prop- 
erty before  severance ;  but  exactly  the  reverse  was  held  by  the 

'  Richards  v.  Hubbard,  59  N.  H.  158;  47  Am.  E.  188. 

'  Id.;  notes,  p.  190  to  192;  Green  v.  Raymond,  58  Texas,  80;  44  Am.  R.  601; 
note,  603;  Jenkins  v.  McNall,  27  Kan.  532;  41  Am.  R.  422.  The  word  "tool" 
is  not  to  be  construed  to  mean  machinery.  Id.;  Knox  v.  Chadbourne,  28  Maine, 
160;  48  Am.  Dec.  487.  See  the  subject  quite  fully  discussed  and  defined  in  the 
various  States  by  the  cases  cited  in  the  notes  to  p.  532,  Vol.  12,  Am.  &  Eng.  Enoyc. 
of  Law,  and  elsewhere  in  the  same  work  there  referred  to. 

'Story  V.  Walker,  11  Lea,  515;  47  Am.  R.  305.  As  to  what  tools  are  exempt 
from  levy, -see  also  Ante,  p.  964,  and  note;  Baker  v.  Willis,  123  Mass.  194; 
25  Am.  R.  61;  note,  63  to  67.  Mail  carrier  held  to  be  a  laboring  person.  Farin- 
holt  i-.  Lukard,  Vol.  10,  p.  213,  Va.  Law  Journal.  Lamp  and  show  cases  of  a 
jeweller  held  exempt  as  tools.    Bequillardi).  Bartlett,  19  Kan.  382;  27  Am.  E.  120. 

*  Citing  Freeman  on  Executions,  §  226.  A  watch  was  held  to  be  exempt  as 
within  the  meaning  of  the  words,  "wearing  apparel."  Stewart  u.  McClung,  12 
Ore.  431 ;  53  Am.  R.  374.  So  also  cloth  left  to  be  made  up.  Richardson  v.  Bus- 
weU,  10  Met.  506;  45  Am.  Dec.  450. 

5  Blancbard  v.  Pascal,  68  Ga.  32;  45  Am.  R.  474. 
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supreme  courts  of  Tennessee '  and  of  Nebraska ;  ^  and  Judge 
Hughes  of  the  district  court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  held '  that  a  partner  could  not  claim  the  ex- 
emption out  of  partnership  property  to  the  detriment  of  the  part^ 
nership  creditors. 

To  secure  the  benefit  of  the  homestead  in  personal  property  * 
the  householder  must  claim  it  by  a  writing  signed  by  him  and  duly 
recorded  in  the  county  or  corporation  wherein  the  householder  re- 
sides, in  the  office  of  the  court  where  deeds  are  recorded  ;  which 
said  writing  must  designate  and  describe  with  convenient  certainty 
the  estate  so  selected  and  set  apart,  and  each  article  or  parcel, 
affixing  to  each  his  cash  valuation  thereof. 

If  the  householder  who  has  thus  claimed  the  exemption  die,  leav- 
ing a  wife  or  minor  children,  and  he  has  not  selected  and  set  apart 
the  personal  estate  just  spoken  of,  the  widow,  or,  if  she  die  or 
marry,  the  minor  children,  each  by  his  guardian  or  next  friend, 
may  select  or  set  apart  such  personal  estate  in  the  same  way  that 
the  debtor  himself  may  have  done  ;  and  when  so  set  apart,  or  if 
selected  by  the  debtor  in  his  lifetime,  it  shall  be  held  ^  by  the  widow 
and  children  in  the  same  manner  and  exempt  in  the  same  way  as 
real  estate  ^  is  held  after  the  death  of  the  householder.  But  the 
estate  so  set  apart  may,  on  petition  filed  for  that  purpose  by  the 
widow  and  minor  children,  or  any  of  them,  in  the  circuit  court  of 
the  county  or  circuit  or  corporation  court  of  the  city  wherein  they, 
or  any  of  them,  reside,  or  the  estate  or  any  part  thereof  is,  be  sold 

*  Spiro  V.  Paxton,  3  Lea,  75;  31  Am.  E.  630. 
'  Wise  V.  Frey,  7  Neb.  134;  29  Am.  K.  380. 

'  Short  V.  McGruder,  Vol.  8,  p.  595,  Va.  Law  Journal. 

*  Code,  §  3647.  For  the  homestead  exemption  in  West  Virginia,  see  Code  W. 
Va.,  Ch.  41,  ?  30  et  seq.,  and  Speidel  v.  Schlosser,  13  W.  Va.  686;  Holt  v.  Wil- 
liams, Id.  704. 

*  No  bond  may  be  required  of  the  householder  to  have  the  exempt  property 
forthcoming  after  the  exemption  ceases  (Williams  v.  Watkins,  92  Va.  680),  nor 
can  such  bond  be  required  of  the  widow  or  children.  Mahoney  v.  James,  94  Va. 
176. 

«  As  to  which,  see  Code,  ?  3631  et  seq. 
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by  order  of  the  court,  and  the  proceeds  of  sale  invested  in  other 
property,  if  it  appear  to  the  court  that  such  sale  and  investment 
would  be  proper.  To  such  petition  all  the  other  persons  who  are 
interested  in  the  homestead  exemption  -are  directed  to  be  made 
parties ;  but  this  is  supposed  to  mean  only  the  others  of  the  widow 
and  minor  children  who  are  not  plaintiffs  in  the  petition. 

The  property  so  capable  of  being  exempted  may  be  set  apart  at 
any  time  before  the  same  is  subjected  by  sale  under  an  execution 
or  other  legal  process,  and  if  the  whole  personal  estate  (together 
with  the  real  estate,  if  any  be  set  aside)  be  not  of  greater  value 
than  two  thousand  dollars  at  the  time  it  is  so  set  apart,'  the  ex- 
emption thereof  shall  not  be  affected  by  any  increase  in  its  value 
afterwards,  unless  such  increase  is  caused  by  permanent  improve- 
ments on  the  real  estate  set  apart.  Any  creditor  may,  by  a  bill  in 
equity,  contest  the  question  of  the  value  of  the  estate  selected  and 
set  apart,  and  have  it  reduced  to  its  true  amount ;  and  when  prop- 
erty to  the  amount  or  value  of  two  thousand  dollars  has  been  once 
set  apart  to  be  held  by  a  householder  as  exempt,  he  shall  not  after- 
wards be  entitled  to  the  exemption  of  any  estate  except  the  poor 
debtor's  exemption.^ 

It  is  furthermore  provided '  that  in  any  proceeding  to  subject  a 
debtor's  property  to  the  payment  of  a  debt  against  which  the  ex- 
emption cannot  be  claimed,  if  there  be  in  the  county  or  corpora- 
tion wherein  the  proceeding  is,  estate  of  the  debtor  other  than  that 
which  has  been  set  apart  for  the  homestead,  such  other  estate  shall 
be  subjected  and  exhausted  before  the  estate  so  set  apart  is  resorted 
to  ;  but  this  will  not  prevent  the  enforcement  in  the  first  instance 
of  any  specific  lien  upon  the  property  set  apart. 

When  any  person  entitled  to  this  exemption  shall  cease  to  be  a 
householder,^  or  shall  remove  from  the  State,  his  right  to  claim  or 

1  See  Strayer  v.  Long,  93  Va.  695. 
'  Oppenheimer  v.  Howell,  76  Va.  218. 
■■'  Code,  i  3648. 

«  But  this  does  not  mean  merely  ceasing  to  keep  house,  if  the  family  still  remains 
together.     Calhoun  v.  Williams,  32  Grat.  23;  Minor's  Institutes,  Vol.  4,  Pt.  1,  p. 
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hold  the  exemption  ceases ;  and  upon  the  death  of  a  householder, 
leaving  neither  wife  nor  minor  children  surviving  him,  or  if  she 
or  any  of  them  survive  him,  and  he  leave  any  estate  which  they, 
or  any  of  them,  are  entitled  to  hold,  or  to  have  set  apart  to  be  held 
by  them,  as  exempt  under  the  provisions  of  the  homestead  law, 
then,  upon  the  death  or  marriage  of  the  widow,  and  if  there  be 
minor  children,  as  soon  as  the  youngest  of  them  who  attains  the 
age  of  twenty-one  attains  that  age,  or  all  marry,  if  they  marry 
before  attaining  that  age,  the  exemption  ceases,  and  the  property 
passes  according  to  the  law  of  descents  and  distributions,  or  as  the 
same  may  be  devised  or  bequeathed  by  the  householder,  subject  to 
his  debts.* 

If  the  debtor  is  dead,  after  the  homestead  and  exempted  personal 
property  have  been  set  apart,  the  residue  of  the  estate  should  be  ap- 
plied towards  the  payment  of  all  the  decedent's  debts  ratably  (unless 
there  be  some  priority  fixed  by  law  or  lien  acquired) ;  and  after 
this  residue  has  been  exhausted  the  exempted  property  may  be  sub- 
jected to  the  payment  of  such  portions  of  the  debts  entitled  to  the 
benefit  of  the  waiver  of  the  homestead,  or  against  which  the  home- 
stead cannot  be  claimed,  as  remain  unpaid.^ 

The  homesteader  may,  as  we  have  seen,  during  the  existence  of 
the  exemption,  mortgage  it  for  some  limited  purposes,'  or  may  sell 

905.  The  death  of  his  family,  however,  does  not  terminate  the  right  of  a  house- 
holder to  an  exemption  claimed  while  he  had  a  family.  Wilkinson  v.  Merrill,  87 
Va.  513;  15  Va.  Law  Journal,  283;  Code,  ?  3649. 

'  This  provision  of  the  statute  was  intended  to  meet  some  of  the  questions  sug- 
gested in  Strange  v.  Strange,  76  Va.  240,  and  in  Scott  v.  Cheatham,  78  Va.  82.  In 
Eichardson  v.  Butler,  1  Va.  Law  Journal,  120,  it  was  held  by  the  chancery  court 
of  Richmond  city  (February,  1887)  that,  under  the  homestead  laws  of  Virginia, 
the  homestead  right  is  not,  in  an  absolute  sense,  an  estate  in  land;  that  the  fee  is 
left,  under  the  law,  as  it  was  before,  subject  to  a  right  of  occupancy  which  cannot 
be  disturbed  while  the  homestead  character  exists;  but  that  when  the  land  is  sold 
it  loses  its  character  as  homestead,  and  becomes  subject,  in  the  pui-chaser's  hands, 
to  all  prior  liens  which  have  been  duly  recorded  against  the  homesteader.  See 
Eby's  Citations,  §  3639. 

'  Fitzhugh,  J.,  in  Breedin  v.  McMinn,  5  Va.  Law  Journal,  771,  as  approved  by 
the  court  of  appeals  in  Strange  v.  Strange,  76  Va.  244,  and  Scott  v.  Cheatham,  76 
Va.  82.  "  Antt,  p.  969;  Code,  I  3634. 
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it  without  liability  on  the  purchaser  to  see  to  the  reinvestment  or 
application  of  the  purchase  money,  and  only  such  real  estate  as  the 
householder  is  possessed  of  or  entitled  to  when  the  exemption 
ceases  is  liable  to  the  lien  of  a  judgment  or  decree  against  him, 
unless  such  judgment  or  decree  is  paramount  to  the  exemption.' 

The  Claim  to  Dower  as  Affecting  Liens. 

§  292.  A  widow  is  not  entitled  to  dower  in  land  upon  which, 
at  the  time  of  the  conveyance  thereof  to  him,  the  husband  exe- 
cuted a  deed  of  trust  to  secure  the  purchase  money,  and  it  makes 
no  difference  whether  the  wife  did  or  did  not  unite  in  the  deed, 
for  the  two  conveyances  are  regarded  as  parts  of  the  same  trans- 
action, and  the  seizure  is  instantaneous  and  transitory.^  This  rule 
holds  good  even  though  the  deed  of  trust  is  not  actually  executed 
at  the  time  of  the  conveyance,  provided  its  execution  is  contracted 
for  at  the  time  of  the  sale.'  The  widow  is  not  entitled  to  dower 
in  land  of  which  a  lien  for  the  purchase  money  is  reserved  in  the 
deed,  except  that  if  the  lien  be  discharged  she  will  be  so  entitled, 
and  if  it  be  sold  under  a  deed  of  trust  or  reserved  lien,  and  there 
be  an  excess  of  purchase  money,  she  is  entitled  to  be  endowed  of 
that  excess,*  and  this  is  true  whether  the  lien  upon  the  land  was 
asserted  before  the  marriage  or  afterwards,  provided  she  united  in 
the  deed  of  trust  if  it  was  executed  after  the  marriage."  When 
the  widow  has  not  so  united,  her  claim  to  dower  is  of  one-third 

'  Code,  i  3634.  A  creditor  cannot  compel  the  widow  and  infant  children  of  a 
householder  to  give  bond  and  security  to  have  the  em-pus  of  the  homestead  forth- 
Coming  at  the  termination  of  the  homestead  period.  Mahoney  v.  James,  &c.,  94 
Va.  176. 

2  Gilliam  v.  Moore,  4  Leigh,  30.  See  also  MoCauley  v.  Grimes,  20  Am.  Dec. 
484  and  notes. 

'Wheatle/s  Heirs  v.  Calhoun,  12  Leigh,  274;  Blair  v.  Thompson  et  ah,  11 
Grat.  441;  Summers  v.  Dame  et  ah,  31  Grat.  801. 

'  This  is  not  true  at  'common  law  when  the  trust  was  foreclosed  in  the  husband's 
lifetime  (Wilson  v.  Davisson,  2  Eob.  384),  but  it  is  so  provided  by  statute  in  Vir- 
ginia.    Code,  §  2269;  laege  v.  Bossieux,  15  Grat.  83. 

'  Tucker's  Com.,  Book  2,  p.  64;  Macaulay  v.  Dismal  Swamp  Co.,  2  Eob.  E.  507. 
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for  life,  of  all  the  lands  of  which  her  husband  was  seized  ^  at  any- 
time during  the  coverture,  and  is  paramount  to  all  conveyances, 
incumbrances  since  the  marriage,'  contracts,  debts  or  liabilities  of 
the  husband ;  ^  but  as  she  takes  her  dower  just  as  her  husband 
had  the  land  at  the  time  of  her  marriage,  she  takes  it  subject  to 
every  then  existing  claim  or  incumbrance  in  law  or  equity  e^xisting 
before  the  inception  of  her  title  and  which  would  have  defeated 
the  husband's  seisin.* 

Where  the  wife  of  the  grantor  did  not  unite  in  the  first  of  two 
deeds  of  trust  executed  by  her  husband  on  land,  but  did  unite  in 
the  second  deed  conveying  the  same  land  to  secure  another  cred- 
itor, the  second  incumbrancer  was  held  entitled  to  the  value  of 
the  wife's  contingent  right  of  dower  in  the  land,  to  be  paid  out  of 
its  proceeds,  as  against  and  in  preference  to  the  first  incum- 
brancer ; '  and  when  the  wife  unites  in  a  deed  conveying  property, 
the  effect  is  not  to  vest  in  the  purchaser  or  grantee  the  dower  in- 
terest in  any  estate  separate  and  distinct  from  that  of  the  husband, 
but  simply  to  relinquish  a  contingent  right,  in  the  nature  of  an 
incumbrance  upon  the  property  conveyed,  Avhich  if  not  so  relin- 

'  Where  a  purchaser  of  land  takes  possession  and  pays  a  part  of  the  price,  he  is 
beneficially  seised  to  the  extent  of  the  price  paid,  although  he  has  not  acquired 
the  legal  title;  and  hence  under  ?  2429  giving  dower  in  an  equitable  estate,  his 
widow  is  entitled  to  dower,  subject  to  the  lien  for  the  unpaid  purchase  money, 
whether  he  die  possessed  of  the  land  or  alienate  it  during  the  coverture  without 
her  concurrence.     James  v.  Upton,  Va. ;  31  S.  E.  E.  255. 

'  Simmons  v.  Lyles  et  als,  27  Grat.  922.  The  sale  of  land  under  judgment 
against  a  husband  does  not  bar  the  widow  of  her  right  of  dower,  although  the 
court  directs  the  proceeds  of  the  sale  to  be  first  applied  in  satisfaction  of  a  prior 
mortgage  in  which  the  wife  joined  and  released  her  dower  (Taylor  v.  Fowler,  18 
Ohio,  567;  51  Am.  Dec.  469,  note  471),  but  it  is  not  meant  by  this  that  the  claim 
to  dower  can  affect  the  right  of  the  mortgagee  in  such  a  case. 

'  Higginbotham  v.  Comwell,  8  Grat.  83. 

*  Lomai's  Digest,  Vol.  1,  p.  101;  Freeman  on  Judgments,  ?  361  a;  Sandford  v. 
McLean,  3  Paige,  117;  23  Am.  Dec.  773.  A  judgment  entered  on  the  day  of 
the  marriage  is  held  to  be  subject  to  the  claim  for  dower.  Ingram  v.  Morris,  4 
Harr.  (Del. )  111.  But  in  Virginia,  see  Code,  ?  3567,  as  amended  by  Acts  1897-8, 
p.  507. 

'  Lewis  et  als  v.  Caperton's  Ei'or  et  als,  8  Grat.  148. 
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quished  will  attach  and  be  consummate  on  the  death  of  the  hus- 
band.' 

Where  a  wife,  for  the  purpose  of  releasing  her  dower,  joined 
with  her  husband  in  a  conveyance  which  the  grantee  failed  to  re- 
cord, and  afterwards  a  subsequent  creditor  of  the  husband  recov- 
ered judgment  against  him,  and  the  land  so  conveyed  was  sold 
under  execution,  it  was  held  that  although  the  prior  conveyance 
was  thus  avoided,  the  right  to  dower  was  barred,^  although  it  was 
admitted  to  be  a  rule  of  law  that  when  a  deed  from  a  husband 
and  wife  becomes  inoperative  as  to  the  husband's  estate  because 
made  in  fraud  of  the  rights  of  creditors,  or  from  any  previous 
lien  or  incumbrance,  or  where  the  purchase  money  is  received 
back  for  a  defect  in  title  in  the  husband,  or  by  reason  of  any 
wrongful  act  on  his  part,  the  dower  is  not  barred  by  the  deed.' 

Liens  where  Land  has  been  Sold. 

§  293.  The  order  in  which  land  may  be  subjected  to  liens 
thereon  when  it  has  been  all  sold  to  different  purchasers,  or  some 
sold  and  some  retained  by  the  debtor,  is  a  matter  of  statutory  * 

'  Corr  V.  Porter  tl  ais,  33  Grat.  285. 

2  Morton  el  als  v.  Noble,  57  111.  176;  11  Am.  E.  7.  Even  where  there  is  no 
statutory  limit  within  which  a  widow  must  assert  her  claim  to  dower,  yet  a  long 
delay  (as  of  20  years)  will  defeat  her  claim  in  equity.  Barksdale  v.  Garret,  64 
Ala.  277;  38  Am.  E.  6. 

2  Morton  et  als  v.  Noble,  57  111.  176;  11  Am.  E.  8.  See  also  Davis'  Widow  v. 
Davis'  Creditors,  25  Grat.  590;  Blow  v.  Maynard,  2  Leigh,  29;  Eichardson  v. 
Wyman,  62  Me.  280;  16  Am.  E.  459;  notes,  p.  462.  As  to  the  acknowledgment 
of  a  deed  necessary  to  release  a  wife's  contingent  right  of  dower,  see  Grove  v. 
Todd,  41  Md.  633;  20  Am.  E.  76,  and  Post,  I  306.  An  infant  feme  covert  cannot 
release  her  dower  right.  Sanford  v.  McLean,  3  Paige,  117.  See  also  Cowardin  v. 
Anderson,  78  Va.  88.  But  for  release  of  dower  of  insane  wife,  see  Code,  J  2625, 
as  amended  by  Acts  1895-6,  p.  260.  A  wife  has  dower  in  a  trust  estate  (Code, 
I  2429),  and  she  is  not  barred  of  her  dower  by  a  judgment  rendered  against  her 
husband  for  the  land  by  his  default  or  collusion.  Code,  ?  2281;  Code  W.  Va., 
Ch.  65,  I  13.  For  the  general  statutes  covering  the  subject  of  a  widow's  dower, 
see  Code,  Ch.  102;  Code  W.  Va.,  Ch.  65.  See  also  Mmor's  Inst.,  Vol.  2,  pp. 
117  to  157. 

'Code,  I  3575;  Code  W.  Va.,  Ch.  139,  §  8;  McCloskey  &  Crim  v.  O'Brien,  16 
W.  Va.  791;  Eenick  v.  Ludington,  20  W.  Va.  567;  Miller  v.  Holland,  84  Va. 
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provision  in  Virginia,  whereby  it  is  declared  that  when  the  real 
estate  liable  to  the  lien  of  a  judgment  is  more  than  sufficient  to 
satisfy  the  same,  and  it  or  any  part  of  it  has  been  aliened,  as  be- 
tween the  alienees  for  value,  that  which  was  aliened  last,  shall,  in 
equity  be  first  liable,  and  so  with  successive  alienations,  until  the 
whole  judgment  is  satisfied.  And  as  between  alienees  who  are 
volunteers  under  such  judgment  debtor,  the  same  rule  as  to  the 
order  of  liability  prevails ;  but  any  part  of  such  real  estate  re- 
tained by  the  debtor  himself  is  first  liable  to  the  satisfaction  of 
the  judgment.' 

The  rule  as  stated  was  thus  fixed  by  statute  to  settle  the  law  in 
accordance  with  a  decision  of  the  court  of  appeals,^  overruling  a 
prior  decision^  of  the  same  court;  and  also  to  make  the  law  the 
same  in  respect  to  land  incumbered  by  a  judgment,  as  it  had  pre- 
viously been  held  *  to  be  as  to  land  bound  by  a  mortgage." 

The  rule  as  thus  established  has  been  held  to  prevail,  although 
the  last  purchaser  obtained  a  conveyance  before  the  first,  the  first 
having  previously  had  a  good  equitable  title ;  ^  and  the  general 

652;  Harman  i'.  Oberdorfer,  33  Grat.  497;  Alley  t'.  Rogers,  19  Grat.  366.  In  de- 
termining the  order  of  liability  the  deeds  take  effect  from  their  delivery  (Har- 
man V.  Oberdorfer,  33  Grat.  497),  but  there  is  no  priority  between  sales  made  the 
same  day.  Horton  v.  Bond,  28  Grat.  815.  See  generally  Whitten  v.  Saunders, 
75  Va.  563;  Dickinson  v.  Clement,  87  Va.  41;  Agricultural  Bank  v.  Fallen,  8  S. 
&  M.  357;  47  Am.  Dec.  92,  note,  93;  Savings  Bank  v.  Creswell,  100  U.  S.  E.  630. 
The  courts  of  the  United  States  follow  the  statutes  of  the  States.  Orris  v.  Powell, 
98  U.  S.  K.  176. 

'  The  rule  subjecting  land  in  the  inverse  order  of  alienation  was  held  to  prevail 
even  where  one  of  the  grantees  purchased  from  a  son  who  was  a  donee  of  the 
debtor.  Whitten,  &c.  v.  Saunders,  75  Va.  563.  But  it  will  not  be  enforced  in 
such  a  way  unless  expressly  so  provided  by  statute  that  it  will  contravene  prin- 
ciples of  natural  justice  and  equity.  Patty  v.  Pease,  3  Paige's  Chy.  277;  35  Am. 
Dec.  683;  notes,  p.  685;  Engle  v.  Haines,  1  Halstead's  Chy.  186;  43  Am.  Dec. 
624;  P.  &  A.  Ins.  Co.  v.  Maury,  75  Va.  508;  Brengle  v.  Kichardson,  78  Va.  406; 
Blakemore  v.  Wise,  95  Va.  269. 

'  McClung  V.  Beime,  10  Leigh,  394.  '  Beverly  v.  Brooke,  2  Leigh,  425. 

*  Conrad  v.  Harrison,  3  Leigh,  532. 

'  Eeport  of  Eevisors,  p.  918,  note;  Minor's  Institutes,  Vol.  4,  Pt.  1,  p.  812,  and 
cases  cited;  Matthews'  Digest,  Vol.  2,  p.  392,  note;  Shultz  et  als  v.  Hansbrough 
et  als,  33  Grat.  567. 

'Eogers  v.  McCluer's  Adm'r  el  als,  4  Grat.  81. 
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rule  that  the  land  last  sold  is  first  liable  for  a  d£bt  by  either  judg- 
ment or  mortgage  has  been  sustained  in  a  number  of  decided 
causes.^ 

When  some  land  is  retained  it  must  all  be  sold  before  that  in 
the  ownership  of  the  debtor's  vendee  can  be  subjected,  and  hence 
where  a  judgment  was  a  lien  only  on  a  moiety  of  the  debtor's 
land,  it  was  held  that  where  a  judgment  debtor  conveyed  away 
some  of  his  lands  fraudulently  and  retained  other  lands,  the  court 
on  setting  aside  the  conveyance  at  the  suit  of  the  judgment  cred- 
itor, should  direct  a  sale  of  a  moiety  of  the  whole,  embracing  in 
the  moiety  decreed  to  be  sold  the  land  not  conveyed  by  the  debtor, 
and  taking  only  so  much  of  the  land  conveyed  as  would  with  the 
land  retained  by  the  debtor  constitute  a  moiety  of  the  aggregate 
of  the  whole ;  ^  and  where  there  was  a  judgment  and  then  a  deed 
of  trust  upon  a  part  of  the  debtor's  land,  it  was  held  that  the 
land  not  included  in  the  deed  of  trust  should  be  first  sold  and  ap- 
plied to  the  prior  judgment,  and  if  insufficient  to  discharge  it, 
then  the  lands  included  in  the  deed  of  trust  should  be  sold  and  so 
much  of  the  proceeds  thereof  as,  with  the  proceeds  of  the  land 
not  conveyed,  amounted  to  a  moiety  of  the  proceeds  of  all  the  said 
lands,  should  be  applied  if  necessary  to  the  satisfaction  of  the 
judgment. 

Where  one  sold  two  tracts  of  land  to  a  purchaser  who  sold  and 
conveyed  them  to  a  third  person,  and  this  third  person  sold  and 
conveyed  one  of  the  tracts  to  a  fourth  person,  both  the  third  and 
the  fourth  persons  knowing  at  the  time  of  their  respective  pur- 
chases that  a  part  of  the  purchase  money  was  yet  due  from  the 
first  vendee  to  the  first  vendor,  upon  a  bill  by  the  first  vendor 
against  the  three  vendees  to  enforce  his  lien  on  the  land  for  his 
unpaid  purchase  money,  it  was  held  that  the  tract  purchased  by 
the  fourth  vendee  should  not  be  subjected  until  the  tract  retained 

iHenkle's  Ex'x,  &c.  v.  All's  Adm'r  et  ah,  4  Grat.  284;  McCloskey  &  Crim  et 
al  V.  O'Brien  et  al,  16  W.  Va.  191;  Alley  el  als  v.  Rogers,  19  Grat.  366. 
'  McNew  V.  Smith,  5  Grat.  84. 
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by'the  third  vendee  and  the  vendor  to  the  fourth  vendee  had  been 
first  sold  and  proved  insufiicient  to  discharge  the  amount  due.^ 

While  lands  subject  to  a  judgment  lien  which  had  been  sold  or 
encumbered  by  the  debtor  are  to  be  subjected  to  the  satisfaction  of 
the  judgment  in  the  inverse  order  in  point  of  time  of  the  aliena- 
tion and  incumbrances,  yet  where  a  judgment  creditor  by  his  con- 
duct waived  or  lost  his  right  to  subject  the  land  first  liable  to  satisfy 
his  judgment,  he  was  held  not  to  be  entitled  to  subject  the  land 
next  liable  for  the  whole  amount  of  his  judgment,  but  only  for 
the  balance  after  crediting  thereon  the  value  of  the  land  first 
liable.^' 

Where  purchasers  bought  at  the  same  time,  although  the  con- 
veyances were  on  difierent  days,  it  was  held  that  the  rule  in  equity 
was  to  charge  the  lien  ratably  upon  the  several  parcels  sold,  in  pro- 
portion to  the  price  paid  for  them,  taking  that  to  be  a  fair  measure 
of  their  comparative  values ; '  and  when  a  judgment  debtor  con- 
veyed one  tract  of  land  by  a  deed  dated  January  1,  1860,  ac- 
knowledged February  1,  1860,  and  recorded  April  13,  1860; 
a  second  tract  by  a  deed  dated  February  1,  1860,  acknowledged 
the  same  day,  and  recorded  February  24,  1860,  and  there  was 
no  evidence  of  any  preceding  executory  agreement  between  the 
parties,  or  any  evidence  of  the  time  of  the  delivery  of  the  deeds, 
except  what  might  be  inferred  from  their  dates,  it  was  held  that 
the  land  conveyed  by  the  deed  last  dated  was  first  liable  to  satisfy 

1  Alford  V.  Helms,  6  Grat.  90. 

^  Jones,  &c.  V.  Myrick's  Ex' org,  8  Grat.  179.  So,  when  a  creditor  released  his 
mortgage  as  to  one  of  the  tracts  of  land  aliened.  Guion  v.  Knapp,  6  Paige,  35; 
29  Am.  Dec.  741;  notes,  pp.  747,  748.  We  have  before  noted  {Ante,  Vol.  1,  p. 
482)  that  one  who  buys  subject  to  a  deed  of  trust  and  assuming  payment  of  it,  may 
be  decreed  against  personally  for  any  excess  of  the  debt  over  the  amount  realized 
from  the  trust  subject.  This  rule  seems  to  have  been  applied  where  the  assump- 
tion of  the  debt  was  not  expressed,  but  was  the  plain  understanding  between  the 
parties.  Gayle  v.  Wilson,  30  Grat.  172.  In  such  a  case  the  purchaser  may  be  de- 
creed against  either  in  the  suit  to  enforce  the  lien,  if  he  is  a  party  to  that  suit,  or 
by  an  independent  suit.  Tatum  v.  Ballard,  94  Va.  373;  EUett  v.  McGhee,  94  Va. 
377. 

» Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  812;  Alley  v.  Eogers,  19  Grat.  366. 
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the  judgment ;  the  court  declaring  the  principle  to  be  that  if  a 
deed  has  a  date  the  law  intends  it  to  have  been  delivered  at  that 
date,  and  when  it  is  proved  by  witnesses  who  say  nothing  as  to  the 
time  of  delivery,  and  it  is  recorded,  it  stands  recorded  as  a  deed 
proved  to  have  been  delivered  at  its  date,  there  being  no  distinction 
in  principle  between  the  presumption  of  delivery  arising  from  the 
proof  by  witnesses  and  the  acknowledgment  before  a  justice  or 
notary.' 

When  a  Lien  may  be  Considered  Satisfied.^ 

§  294.  In  addition  to  the  limitation  to  the  right  to  enforce  a 
judgment  lien,  or  the  presumption  of  the  payment  thereof,'  there 
are  certain  circumstances  Avhich,  when  they  exist,  operate  a  satis- 
faction of  the  judgment  lien.  For  instance,  the  levy  of  an  exe- 
cution, issued  on  the  judgment,  on  sufficient  property  to  satisfy  it,* 

'  Harman  et  als  v.  Oberdorfer  et  ais,  33  Grat.  497. 

'  J  2498,  Code  of  \'irginia,  as  amended  by  Acts  of  1893-4,  p.  483,  and  also 
by  Acts  of  1895-6,  p.  574,  provides  for  the  beneficiary  marking  satisfied  on  the 
record  a  debt  secured  by  a  deed  of  trust.  Three  successive  deeds  of  trust  were 
executed  by  the  same  grantor  on  the  same  land  to  secure  different  debts.  When 
the  third  deed  was  given  the  whole  of  the  money  secured  thereby  had  not  been  ad- 
vanced, and  shortly  thereafter  the  second  deed  was  fraudulently  marked  satisfied  by 
the  payee  of  the  negotiable  notes  secured  therein,  after  he  had  transferred  them. 
The  balance  of  the  money  secured  by  the  third  deed  of  trust  was  advanced  after 
the  second  deed  had  been  marked  satisfied.  It  was  held  that  the  holder  of  the  notes 
secured  by  the  second  deed  of  trust  had  priority  as  to  the  amount  advanced  before 
the  second  deed  was  marked  satisfied,  because  the  record  gave  notice  of  the  second 
deed,  and  as  to  the  amount  afterwards  advanced,  because  neither  party  held  the 
legal  title,  and  the  holder  of  the  notes  secured  in  the  second  deed  was  prior  in  point 
of  time.  From  this  conclusion  Judges  Harrison  and  Buchanan  dissented,  and  the 
case  was  regarded  as  seriously  afiecting  the  security  of  one  who  takes  a  lien  upon 
an  equity  of  redemption.  Evans  Bros.  v.  Roanoke  Savings  Bank,  95  Va.  294. 
But  see  now  act  of  February  8,  1898,  Acts  1897-8,  p.  258,  and  Post,  p.  981,  note  2. 

3  Ante,  I  26;  Post,  I  328. 

*  Levy  of  fieri  facias  followed  by  the  taking  and  forfeiture  of  a  forthcoming  bond, 
operate  as  u,  satisfaction.  AVitherspoon  v.  Spring,  3  How.  60;  32  Am.  Dec.  310. 
A  judgment  was  held  not  to  be  satisfied  where  the  sheriff;  in  obedience  to  an  ordi- 
nance of  the  Virginia  Convention  of  1861  (whether  such  ordinance  was  valid  or 
not),  returned  to  the  debtor  property  levied  on  under  an  execution.  Gatewood's 
Adm'rjj.  Goode  ««  als,  23  Grat.  880.  For  what  amounts  to  the  discharge  of  a 
mortgage,  see  34  Am.  Dec. ,  notes,  p.  200.     The  mere  levy  of  an  execution  is  not 
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will,  unless  the  levy  be  abandoned,  with  the  consent  of  the  plaintiff, 
or  eloigned  or  removed  by  the  defendant  out  of  the  reach  of  the 
sheriff,  without  his  or  the  plaintiff's  consent,  be  regarded  as  a  sat- 
isfaction of  the  judgment  whether  the  creditor  gets  his  money  or 
not ;  ^  or  by  taking  a  new  note  or  bond  for  the  debt  evidenced  by 
the  judgment,  when  such  is  the  intention  of  the  parties,  the  lien 
may  be  released ;  ^  or  this  may  be  done  by  the  bankruptcy  and 
discharge  of  the  debtor  ;  ^  or  by  the  creditor's  giving  time  to  the 
principal  debtor,  he  may  release  a  judgment  or  other  lien  against 
a  surety,*  or  a  purchaser  who  stands  in  the  relation  of  a  surety.' 

Where  an  execution  was  levied  on  lands  in  a  State  where  lands 
could  be  sold  under  execution  it  was  held  that  such  a  levy,  unless 

a  satisfaction.  To  effect  this  there  must  be  a  sale  or  some  other  act  divesting  the 
debtor  of  his  title,  or  depriving  him  of  his  property.  Khea  et  als  v.  Preston,  75 
Va.  757.  See  also  "Walker  v.  Powers,  104  U.  S.  B.  245;  2  Barton's  Law  Pr.,  p. 
850  et  seq.  ;  Huffinan  v.  Fleming,  W.  Va. ;  28  S.  E.  K.  790. 

'  Kershaw  t).  Merchants  Bank,  7  How.  386;  40  Am.  Dec.  70;  Doremus)).  Walker, 
8  Ala.  194;  42  Am.  Dec.  634;  Walker  i-.  McDowell,  4  S.  &  M.  118;  43  Am.  Dec. 
476;  Chapman  v.  Hamond,  8  Black,  82;  44  Am.  Dec.  736;  note,  738;  Walker 
et  ah  V.  The  Commonwealth,  18  Grat.  13;  Kockhill  et  al  v.  Hanna  et  al,  15  How. 
189;  Sherman's  Adm'r  v.  Shaver  et  als,  75  Va.  1;  Freeman  on  Judgments,  ^  475. 
But  see  Gatewood's  Adm'r  v.  Goode  et  als,  23  Grat.  880.  And  where  there  is  a 
joint  judgment  against  several,  the  service  of  a  ca.  sa.  upon  one  does  not  extinguish 
the  lien  of  the  judgment  upon  the  lands  of  the  other.  Leake  v.  Ferguson,  2  Grat. 
419.  See  also  Brockenbrough' s  Ex'x  et  al  v.  Brockenbrough' s  Adm'r  ei  al,  31  Grat. 
597. 

'  Niday  v.  Harvey,  9  Grat.  454;  Meade  v.  Grigsby's  Adm'r,  26  Grat.  612;  Bow- 
man V.  Miller  &  Co.  et  al,  25  Grat.  331;  Steptoe  v.  Pollard,  30  Grat.  689;  Coffman 
&  Brufiy  V.  Miller  &  Co. ,  26  Grat.  698.  To  operate  as  a  novation  the  intention 
must  be  plain,  and  a  mere  change  of  securities  of  equal  dignity  is  not  a  novation 
of  the  debt  unless  plainly  so  intended  by  the  parties.  Coles  v.  Withers  et  als,  33 
Grat,  186.  See  also  Bonnerner  ti.  Negrete,  16  La.  474;  35  Am.  Dec.  217;  notes, 
219,  and  notes  on  p.  48  of  37  Am.  Dec. 

'  Although  the  jurisdiction  of  the  State  court  to  enforce  a  lien  is  not  ousted  by 
the  debtor's  bankruptcy  and  discharge  (Elliott  r.  Booth,  44  Texas,  180;  23  Am. 
K.  593;  McAden  et  als  v.  Keen  et  als,  30  Grat.  400),  it  has  no  jurisdiction  where 
the  creditor  has  proven  his  debt  in  the  bankruptcy  proceeding,  and  took  an  active 
part  therein.  Spilman  v.  Johnson,  27  Grat.  33.  See  also  Ferrell  v.  Madigan,  76 
Va.  195;  Peck  v.  Jennings,  16  N.  H.  516;  43  Am.  Dec.  573;  Blair  v.  Carter,  78 
Va.  621. 

*Ante,  Vol.  1,  p.  487  to  489. 

5  Barnes  v.  Mott,  64  N.  Y.  397;  21  Am.  E.  625. 


980  LIENS   ENFORCEABLE    IN    CHANCERY.  §  294 

coDsummated  by  a  sale  (and  then  only  to  the  extent  of  the  pro- 
ceeds realized),  was  no  satisfaction  of  the  judgment,'  and  an  action 
might  be  prosecuted  on  such  judgment  while  the  levy  is  still  sub- 
sisting, although  it  is  said  that  the  court  will  so  control  its  pro- 
cess as  to  prevent  the  plaintiif  from  harrassing  the  defendant  and 
putting  him  to  unnecessary  costs  by  abandoning  a  levy  on  lands 
and  proceeding  to  make  a  new  levy  on  other  property.^  And  in 
like  manner  it  has  been  declared  that  after  the  filing  of  a  cred- 
itor's bill,  the  complainant  may  take  out  a  new  execution  and  levy 
upon  the  defendant's  property,  and  if  it  is  insufficient  to  satisfy 
the  judgment  he  will  not  be  compelled  to  elect  either  to  dismiss 
his  bill  or  to  abandon  his  execution,  but  may  proceed  in  chancery 
to  collect  the  residue  of  his  debt  which  cannot  be  made  by  a  sale 
of  the  property  on  the  new  execution,  and  after  the  return  of  an 
execution  unsatisfied,  the  plaintiff  may  file  a  creditor's  bill,  al- 
though he  has  subsequently  issued  another  execution  in  another 
county  which  has  not  been  returned,  unless  such  execution  has 
been  levied  upon  property  sufficient  to  satisfy  the  amount  due.'  In 
Virginia,  to  sustain  a  creditor's  bill,  there  need  have  been  no  ex- 
ecution issued  or  returned.^ 

Where  the  debt  has  been  paid,  the  statute '  makes  provision  for 

'  Freeman  on  Judgments,  ?  474;  Eussell  v.  Randolph  et  als,  26  Grat.  705. 

'  Freeman  on  Judgments,  §  474. 

'Tarbell  v.  Griggs,  23  Am.  Dec,  notes,  p.  792,  and  cases  cited.      *  Post,  §  332. 

'  Code.  ?  249S,  as  amended  by  act  of  February  29,  1896  (Acts  1895-96,  p.  574) ; 
Code  W.  Va.,  Ch.  96.  Under  i  2498  one  is  not  entitled  to  have  a  lien  declared 
satisfied  because  it  is  liable  to  be  defeated  by  presumption  of  payment  or  because 
it  is  barred  by  limitations.  TumbuU  v.  Mann,  94  Va.  182.  But  this  is  now 
provided  for  by  the  statute.  Code,  §  2498,  as  amended  by  act  of  February  28, 
1898  (Acts  1897-8,  p.  595).  In  the  case  of  Evans  Bros.  v.  Eoanoke  Savings 
Bank,  95  Va.  294,  it  was  held  that  the  beneficiary  under  a  second  deed  of  trust  on 
real  estate  had  priority  over  the  bona  fide  holder  of  negotiable  notes  secured  in  the 
first  deed,  where  it  appeared  that  the  payee  of  said  notes  had  marked  the  first  deed 
satisfied,  as  prescribed  by  §  2498  of  Code,  before  the  execution  of  the  second  deed, 
and  that  said  beneficiary  had  no  notice  that  said  notes  had  been  transferred,  or  wei-e 
still  unpaid,  or  of  any  fraud  in  the  transaction.  In  this  case  the  assignor  of  the 
notes,  after  the  assignment,  had  fraudulently  marked  the  deed  of  trust  satisfied. 
To  meet  the  difficulties  suggested  by  this  case  the  legislature  provided  (act  of  Feb- 
ruary 8,  1898,  Acts  1897-8,  p.  258)  that  a  memorandum  of  the  assignment,  signed 
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the  release  of  a  lien  by  deed  of  trust/  vendor's  or  mechanic's 
lien,  by  a  deed  of  reconveyance,  and  by  entries  made  upon  the 
records  in  the  clerk's  office,  by  which  may  also  be  shown  the 
satisfaction,  in  whole  or  in  part,  of  a  judgment  upon  which  exe- 
cution has  been  issued  and  returned.^ 

by  the  assignor,  transferrer,  or  endorser,  or  his  authorized  agent  or  attorney,  may 
be  entered  by  the  clerk  on  the  margin  of  the  book  where  the  lien  is  recorded,  and 
when  so  entered  shall  be  equivalent  to  personal  notice  to  a  purchaser  or  other  per- 
son dealing  with  the  real  estate  upon  which  the  lien  exists.  See  also  Acts  1897-8, 
p.  595,  and  Pott,  note  2. 

^  An  extinguishment  of  the  deed  of  trust  lien  and  debt  will  not  be  presumed 
against  the  parties,  and  hence  it  is  held  that  generally  where  a  deed  of  trust  cred- 
itor permits  the  debtor  to  remain  in  possession  of  the  land,  and  the  right  to  sue 
on  the  debt  itself  becomes  barred  by  the  statute  of  limitations,  the  right  to  enforce 
the  lien  of  the  deed  of  trust  still  remains  and  will  not  be  barred  by  anything  but 
the  rules  of  the  presumption  of  payment;  and  the  possession  of  a  purchaser  from 
the  debtor,  no  matter  how  long  continued,  cannot  be  regarded  as  prejudicial  to 
the  rights  of  the  mortgage  or  trust  creditor,  unless  it  became  actually  adverse  or 
hostile  by  acts  of  disclaimer,  open  and  notorious,  brought  to  the  knowledge  of 
such  creditor  or  his  trustee.  Bowie  v.  Poor  School  Society  of  Westmoreland  et  ah, 
75  Va.  305.  But  the  statute  (Code,  i  2935;  see  amendments,  Acts  1897-8,  p.  516, 
limiting  the  operation  of  the  statute  as  to  deeds  of  trust  and  liens  prior  to  May  1, 
1888,  and  extending  the  time  in  all  cases  to  May  1,  1903,  and  also  providing  for 
extending  the  time  by  endorsements,  etc. )  now  provides  that,  except  in  the  case  of 
a  deed  of  trust  or  mortgage  executed  by  a  corporation,  no  deed  of  trust  or  mort- 
gage, and  no  lien  reserved  to  secure  the  payment  of  unpaid  purchase  money,  shall 
be  enforced  after  twenty  years  from  the  fime  when  the  right  to  enforce  the  same 
shall  have  first  accrued.  A  release  of  a  debt  is  a  release  of  the  mortgage  (Smith 
V.  Durell,  16  N.  H.  344;  41  Am.  Dec.  732),  just  as  conversely  a  transfer  of  the 
debt  carries  with  it  the  security,  without  assignment  or  delivery  thereof  Stimson 
V.  Bishop,  82  Va.  190.  A  release  by  a  trustee  without  authority  of  the  holder  of 
the  debt  does  not  operate  a  release  of  the  lien.  Insurance  Company  v.  Eldridge, 
102  U.  S.  B.  545;  Williams  v'.  Jackson,  107  U.  S.  E.  478. 

'  Under  the  statute  (2  2498  as  amended)  it  is  held  that  the  owner  of  a  deed  of 
trust  executed  after  the  one  named  as  owner  in  a  former  trust  deed  had  made  entry 
of  satisfaction  on  the  book  for  recording  deeds,  has  a  prior  lien  upon  the  trust 
property  as  against  the  bona  fide  indorsee  before  such  entry,  but  when  the  apparent 
owner  of  a  trust  deed  entered  satisfaction  thereof  in  the  book  for  the  recording  of 
deeds  after  he  had  transferred  the  notes  secured  thereby  to  a  bona  fide  holder,  a 
subsequent  deed  made  to  secure  advances  made  before  such  entry  of  satisfaction,  it 
was  held  that  the  subsequent  deed  created  a  lien  inferior  to  that  of  such  bona  Me 
holder.  Evans  v.  Eoanoke  Savings  Bank,  95  Va.  294.  To  meet  this  case  ?  2498 
was  again  amended  by  act  passed  tebruary  28,  1898  (Acts  1897-8,  p.  595),  which 
provides  for  the  production  before  the  clerk  of  the  bond  or  other  evidence  of  debt 
secured  by  the  lien,  duly  cancelled,  for  the  release  of  the  lien  by  the  signature  of 
the  creditor,  his  agent,  attorney,  etc.,  and  for  a  certificate  by  the  clerk. 
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Effect  of  the  Reversal  of  a  Judgment  or  Decree. 

§  295.  The  reversal  of  a  judgment  restores  the  parties  as  far 
as  possible  to  their  condition  prior  to  the  judgment,  and  gives  to 
the  debtor  a  right  of  restitution  of  all  the  advantages  acquired  by 
virtue  of  the  erroneous  judgment.  It  gives  a  right  to  the  thing 
adjudged  to  his  adversary ;  a  right  of  action  if  money  has  been 
paid  under  the  judgment ;  a  right  of  restoration  to  property  that 
has  been  sold  ;  ^  or  a  right  of  action  to  recover  damages  occasioned 
by  a  sale  of  the  defendant's  property  made  under  the  judgment 
prior  to  its  reversal ;  and  the  assignee  of  a  judgment  is  subject  to 
the  same  liabilities  that  the  reversal  imposes  upon  the  original 
plaintiff. 

But  the  judgment,  although  erroneous,  justifies  all  acts  done  by 
the  plaintiff  in  enforcing  it  prior  to  the  reversal,  and  if  the  de- 
fendant be  taken  in  execution  the  subsequent  reversal  of  the  judg- 

'  For  eifeot  of  the  reversal  of  a  decree  confirming  a  sale,  on  a  purchaser,  see 
Post,  5  348.  A  circuit  court  cannot  change  a  decree  after  the  case  has  gone  to  the 
court  of  appeals  and  has  been  passed  on  there.  Cralle  v.  Cralle,  84  Va.  198.  But 
where  money  has  been  paid  and  the  decree  directing  its  pajTnent  is  afterwards 
reversed,  the  court  below  may  require  and  compel  it  to  be  refunded  (Gregory  v. 
Litsey,  9  B.  Monroe,  43;  48  Am.  Dec.  415;  Keck  t.  Allender,  W.  Va.;  26  S. 
E.  B.  437 ),  and  it  is  even  held  that  resort  cannot  be  had  to  another  action  for 
its  recovery.  Kirklan  v.  Brown,  4  Humphreys,  174;  40  Am.  Dec.  635;  note, 
637.  This  duty  of  restitution  seems  to  belong  inherently  to  the  court  whose  de- 
cree is  reversed,  and  is  not  regarded  as  derived  merely  from  the  mandate  of  the  ap- 
pellate forum.  Fleming!).  Riddick's  Ex' or,  5  Grat.  272.  See  the  subject  fully 
discussed  in  Little  v.  Eunce,  28  Am.  Dec.  368,  and  on  p.  122,  50  Am.  Dec,  note. 
T^he  proper  remedy  is  by  motion,  rule  or  petition  in  the  suit  wherein  the  decree 
was  rendered,  to  compel  the  creditors  to  refund.  Green  &  Miller  v.  Brengle,  84 
Va.  913.  Keoovery  may  be  by  cross  bill  in  the  form  of  an  amended  answer. 
Keck  V.  Allender,  W.  Va. ;  26  S.  E.  E.  487.  The  effect  of  a  reversal  is  al- 
ways to  restore  parties  to  their  original  rights  so  far  as  this  can  be  done  without 
prejudice  to  third  persons.  McJilton  v.  Love,  13  111.  486;  54  Am.  Dec.  449;  note, 
454.  And  if  a  judgment  at  law  is  reversed  it  abrogates  the  whole  judgment  and 
places  the  parties  to  the  action  in  a  position  as  if  the  judgment  had  never  been 
rendered.  Tarleton  v.  Goldthwaite's  Heirs,  23  Ala.  346;  58  Am.  Dec.  296;  note, 
303.  If  personal  property  has  been  sold  under  a  judgment  which  is  afterwards  re- 
versed, its  full  value  may  be  recovered  from  the  judgment  plaintiff.  Smith  v.  Zent, 
83  Ind.  86;  43  Am.  E.  61. 
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ment  will  not  render  the  plaintiff  liable  to  an  action  for  false  im- 
prisonment.' 

Until  reversed  the  judgment  is  always  to  be  taken  as  valid  and 
binding,  and  even  although  there  be  an  appeal,  unless  the  law  of 
the  State  thereby  stays  proceedings  on  the  judgment,  the  pendency 
of  the  appeal  is  no  bar  to  an  action  on  the  judgment  in  another 
State ;  ^  nor  will  the  reversal  of  a  judgment  or  decree  ia  part  be 
permitted  to  destroy  the  lien  of  a  judgment  to  the  extent  that  it 
is  unreversed.' 

Vendor's  Lien. 

§  296.  Under  the  statute  of  Virginia^  a  lien  for  unpaid  pur- 
chase money  does  not  exist  unless  such  lien  is  expressly  reserved 
on  the  face  of  the  conveyance,  where  one  has  been  executed. 
Prior  to  the  statute  a  lien  was  generally  held  to  continue  on  prop- 
erty sold  ^  for  the  purchase  money  thereof  until  it  was  paid,'  but 

^  Freeman  on  Judgments,  §  482. 

^Faber?).  Hovey,  117  Mass.  107;  19  Am.  R.  398. 

'Moss  and  Wife  et  ah  v.  Moorman's  Adm'rs  et  afe,  24  Grat.  97;  Thompson's 
Adm'r  v.  Chapman's  Adm'r,  83  Va.  215;  Martm  v.  South  Salem  Land  Co.,  94 
Va.  28.  When  there  was  a,  pure  bill  of  injunction  without  a  prayer  for  manda- 
tory acts  to  be  performed,  and  there  was  a  dissolution  of  the  injunction,  but  pend- 
ing an  appeal  (without  supersedeas)  from  the  order  of  dissolution  the  acts  enjoined 
were  performed,  it  was  held  that  the  court  of  appeals  would  not  disturb  the  action 
of  the  trial  court,  as  a  reversal  would  be  unavailing  to  the  complainant  even  if  the 
decree  were  wrong.  Keids"  Bros.  &  Co.  v.  Norfolk  City  R.  K.  Co.,  94  Va.  117. 
When  a  reversal  is  only  as  to  a  part  of  a  judgment,  the  lien  of  the  part  not  affected 
continues  from  the  date  of  the  judgment.  Grafton  &  G.  K.  Co.  «.  Davisson, 
W.  Va. ;  29  S.  E.  E.  1028.  When  a  subsequent  decree  is  based  solely  upon  a 
previous  decree  in  the  same  cause,  the  reversal  of  the  latter  wUl  necessarily  result 
in  the  reversal  of  the  former  (Jones  v.  Gillespie,  32  W.  Va.  343),  and  the  reversal 
of  a  decree  reverses  everything  in  it  not  specially  reserved.  Crumlish'  s  Adm'  r  v. 
Fidelity  T.  &  S.  D.  Co.,  40  W.  Va.  627;  Flemming  v.  Eiddick,  5  Grat.  272;  2 
Freeman  on  Judgments,  |  481.  Points  not  raised  in  the  court  below  wUl  not  be 
considered  on  appeal  (Eonald  v.  The  Bank,  90  Va.  813),  but  want  of  jurisdiction 
in  equity  may  be  objected  to  at  any  time.  Witz,  &c.  v.  Mullins'  Per.  Eep.,  90 
Va.  805.  *Code,  ?  2474;  Code  W.  Va.,  Ch.  75,  ?  1. 

'  On  real  estate  alone,  for  the  vendor' s  lien  has  no  existence  on  personal  prop- 
erty. James  v.  Bird's  Adm'r,  8  Leigh,  510.  See  the  general  rule  stated  in 
Glower  v.  Eawlings,  9  S.  &  M.  122;  47  Am.  Dec.  108;  note,  111. 

"Eobinson's  Practice  (old  ed. ),  Vol.  2,  p.  180  and  cases  cited;  see  also  Stuart's 
Ex' or  V.  Abbott  et  al,  9  Grat.  252. 

20 
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this  lien  being  a  creature  of  equity  founded  upon  the  supposed 
intention  of  the  parties  and  consequently  not  existing  when  the 
parties  did  not  contemplate  it,^  and  it  being  very  often  a  matter  of 
great  difficulty  to  determine  who  ought  to  be  considered  purchasers 
with  notice  of  such  lien,  and  these  together  being  fruitful  and 
perplexing  sources  of  litigation,  it  was  determined  to  abolish  the 
lien  except  where  it  was  expressly  reserved  in  the  deed.^ 

The  lien  iniplied  before  the  statute  was  merely  Upon  the  land 
itself,  and  gave  the  vendor  no  right  at  law  or  in  equity  to  claim 
the  rents  and  profits.' 

The  lien  was  regarded  as  superseded  when  the  vendor  took  a 
mortgage  or  deed  of  trust  (unless  it  was  invalid  for  fraud  *)  upon 
the  property  sold  or  any  part  of  it  to  secure  the  purchase  money,' 
or  if  such  a  trust  was  given  to  a  creditor  of  the  vendor  for  a  part 
of  the  purchase  money  due.'  The  lien  was  also  defeated  where 
the  vendor  took  bonds  for  the  purchase  money  with  security,', if 
such  was  the  intention  of  the  parties,  the  presumption  being  that 
the  lien  was  intended  thereby  to  be  abandoned.^     It  did  not  exist 

>  Eedford  v.  Gibson,  12  Leigh,  343. 

'Eep.  of  Eev.,  p.  617,  note;  Minor's  Inst,  Vol.  4,  Pt.  1,  p.  67. 

»  Little  &  Telford  v.  Brown,  2  Leigh,  353. 

*  Fouch  V.  WUson,  60  Ind.  64;  28  Am.  E.  651. 

'  Little  &  Tellford  v.  Brdwn,  2  Leigh,  353. 

"  Tayloe  v.  Adams,  Gilm.  329. 

'  Wilson,  &c.  v.  Graham's  Ex'ors,  5  Munf.  297;  Tompkins  v.  Mitchell,  2  Eand. 
428;  Brown  et  al  v.  Gilman,  4  Wheat.  E.  255;  Blackburn,  &c.  v.  Greyson,  &c., 
1  Brown's  Chy.  E.  420;  Minor's  Inst.,  Vol.  2,  p.  190;  Connover  u.  Warren,  1 
GUman,  498;  41  Am.  Dec.  196;  Aldridge  v.  Dunn,  7  Blackford,  249;  41  Am. 
Dec.  324;  see  Steamboat  Co.  v.  Hammand,  9  Mo.  58;  43  Am.  Dec.  536;  Van  Vliet 
V.  Jones,  1  Spencer,  340;  43  Am.  Dec.  633;  Briscoe  v.  Bronaugh,  1  Texas,  326; 
46  Am.  Dec.  108;  Plowman  v.  Eiddle,  48  Am.  Dec.  92;  Boos  v.  Ewing,  17  Ohio, 
500;  49  Am.  Dec.  478;  note,  483;  Glower  v.  Eawlings,  9  S.  &  M.  122;  47  Am. 
Dec.  108;  note.  111;  Merchant' s  National  Bank  ji.  Good,  Adm'r,  21 W.  Va.  455. 
A  vendor's  lien  continues  to  exist  (subject  to  the  limitation  now  provided  by  the 
statute,  Code,  §  2935),  until  it  is  shown  to  have  been  waived.  Jordan  v.  Buena 
Vista  Co.,  95  Va.  285. 

'Cordova  n.  Hord,  17  Wal.  1;  Leading  Cases  in  Equity,  Vol.  1,  Pt.  1,  pp. 
464-484;  Stoddard  Woolen  Manufactory  v.  Huntley,  8  N.  H.  441;  31  Am.  Deo. 
198.     A  vendor's  lien  is  not  affected  by  his  also  taking  a  judgment  for  his  debt 
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in  any  case  against  a  purchaser  for  value  holding  the  legal  title 
from  the  vendee  without  notice  of  the  lien.^ 

But  neither  before  nor  under  the  statute  must  the  case  of  a 
vendor's  lien  be  confounded  with  the  right  of  the  vendor  who  has 
retained  the  title,  to  enforce  speeifio  execution  by  compelling  the 
payment  of  the  purchase  money,  and  to  subject  the  land  sold 
therefor,  for  the  vendee  and  persons  claiming  under  him  can  never 
compel  a  relinquishment  of  the  legal  title  except  upon  the  terms 
of  a  full  payment  of  the  purchase  money.^ 

The  effect  of  the  statute  requiring  a  lien  to  be  expressly  reserved 
in  a  deed  in  order  to  be  effectual,  is  to  make  certain  that  which 
was  before  left  to  inference  from  circumstances,  and  to  absolutely 
exclude  the  lien  unless  it  is  thus  expressed.  The  lien  existing  then 
by  reservation  in  the  deed,  the  circumstances  that  will  be  taken 
to  constitute  a  waiver  thereof  or  to  render  it  invalid  against  a  sub- 
sequent purchaser,  are  held  to  be  very  different  from  those  that 
were  sufficient  to  disprove  the  existence  of  the  lien  when  it  was 
only  a  matter  of  equitable  inference. 

The  question  of  whether  a  lien  once  reserved  is  subsequently 
surrendered  is  one  of  intention  on  the  part  of  the  vendor  under 
the  circumstances  of  each  case ;  and  where  there  is  nothing  to  show 
such  intention,  the  lien  is  not  surrendered,  and  must  be  recognized 
as  still  subsisting.*  Hence  even  where  a  creditor  took  from  his 
debtor  a  bond  *  with  personal  security  for  a  large  sum  of  money, 

(Kane  v.  Mann,  93  Va;  239)  any  more  than  a  debt  secured  by  a  deed  of  trust, 
which  is  not  merged  by  a  judgment  subsequently  obtained  on  it.  Gibson  v. 
Green's  Adm'r,  89  Va.  524. 

^Bayley  r.  Greenleaf  et  ah,  7  Wheat.  46;  Schnelby  v.  Began,  7  GUI.  &  John. 
120;  28  Am.  Deo.  195;  note,  199;  Moore  ei  als  v.  Holcombe  et  als,  3  Leigh,  604. 

'Minor's  Inat.,  Vol.  2,  p.  190,  citing  Yancey  v.  Mauck  et  ak,  15  Grat.  307; 
Lewis  V.  Caperton's  Ex' or,  8  Grat.  148;  Hanna  i).  Wilson,  3  Grat.  243;  Kniaely 
V.  Williams,  Id.  265.  See  also  Day  v.  Hale  et  als,  22  Grat.  146.  A  vendor's  lien 
is  not  property  in  land  but  passes  as  personalty.  Gordon,  Assignee,  v.  Eixey,  76 
Va.  694. 

'Frazier  v.  Hendren,  80  Va.  265;  Stimpson  v.  Bishop,  82  Va.  199. 

*  The  taking  of  a  note  in  any  case  is  not  payment,  imless  it  was  so  intended. 
Morris  et  al  v.  Harvey  &  Williams,  75  Va.  726. 
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including  in  it  a  sum  for  which  there  was  a  reserved  lien  on  land 
and  other  moneys  due,  and  surrended  the  bond,  for  the  security  of 
which  there  was  a  reserved  lien,  it  was  held  under  the  circum- 
stances of  that  case  that  the  lien  was  not  intended  to  be  and  was 
not  released.^  "  It  has  been  long  settled,"  said  Staples,  J.,^  "  that 
the  vendor  of  real  estate,  notwithstanding  he  has  conveyed  the 
legal  title,  has  a  lien  on  such  estate  for  the  unpaid  purchase  money 
while  it  remains  in  the  hands  of  the  vendee,  or  volunteers,  or 
purchasers  with  notice.  Pnma  facie,  the  lien  exists  in  any  case, 
and  the  burden  is  upon  those  who  deny  its  existence,  to  show 
that  it  has  been  waived.  Whether  the  lien  has  been  waived  is,  as 
has  been  universally  conceded,  a  matter  of  intention.  The  great 
difficulty  with  the  courts  has  always  been  to  determine  what  is 
sufficient  evidence  of  such  intention.  And  although  the  taking  a 
distinct  security,  according  to  the  weight  of  modern  authority,  has 
been  regarded  as  proof  of  a  waiver  in  the  absence  of  an  express 
lien,  it  has  been  denied  by  able  and  distinguished  judges.  Lord 
Eldon  seemed  to  think  that  whether  a  distinct  security  constituted 
a  waiver  depended  entirely  vipon  the  circumstances  of  each  case, 
and  that  no  rule  can  be  laid  down  universally  on  the  subject ;  and, 
therefore,  it  was  impossible  for  any  purchaser  to  know,  without 
the  judgment  of  a  court,  in  what  case  a  lien  would  arise,  and  in 
what  case  it  would  not  exist.     (Nairn  v.  Prowse,  6  Vesey,  752; 

1  Coles  V.  Withers,  33  Grat.  186. 

^  Id. ,  p.  193.  Acceptance  of  a  check  which  was  not  paid  is  not  a  waiver  of  the 
lien  (Honores'  Ex' or  v.  Bakewell,  6  B.  Monroe,  67;  43  Am.  Dec.  147,  note  153); 
nor  is  taking  an  order  which  is  not  accepted  by  the  person  on  whom  it  is  drawn 
(Knisely  v.  Williams,  3  Grat.  265,  as  reported  in  46  Am.  Dec.  193,  and  note  194); 
nor  by  taking  promissory  notes  for  the  purchase  money.  Manly  v.  Slason,  21  Vt. 
271;  52  Am.  Dec.  60;  note,  66.  The  rules,  indeed,  in  this  respect  seem  to  be  like 
the  ordinary  cases  of  taking  another  evidence  of  the  same  debt.  See  1  Barton's 
Law  Pr.,  498,  and  notes;  Kichmond  City  v.  Johnson,  Va. ;  20  S.  B.  E.  148;  Hall 
V.  HaU,  35  W.  Va.  155;  Williamson  v.  Kline,  W.  Va.;  20  S.  E.  E.  918;  Conner 
V.  Banks,  18  Ala.  42;  52  Am.  Dec.  209;  note,  212;  Shumway  v.  Reed,  34  Maine, 
560;  56  Am.  Dec.  679;  note,  681;  Hess  d.  Dilles,  23  W.  Va.  90;  Wolfji.  Fink,  1 
Penn.  435;  44  Am.  Dec.  141;  note,  144;  Costar  i>.  Davies,  8  Ark.  213;  46  Am. 
Dec.  311;  note,  314;  Mansfield  v.  Dameron,  42  W.  Va.  796;  26  S,  E.  E.  527. 
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Mackreth  v.  Symmons,  15  Vesey,  329.)  This  uncertainty  in  the 
state  of  the  law,  and  the  perplexing  litigation  growing  out  of  it, 
led  to  the  statute  passed  by  our  legislature,  which  provides  that 
when  a  conveyance  is  made  the  vendor  shall  not  thereby  have  a 
lien  for  the  unpaid  purchase  money,  unless  such  lien  is  expressly 
reserved  on  the  face  of  the  conveyance.  Upon  this  subject  I  refer 
to  the  able  and  exhaustive  opinion  of  Judge  Allen  in  Yancy  v. 
Mauck,  15  Grat.  300."  The  learned  judge  there  calls  attention 
to  the  fact  that,  where  no  deed  has  been  executed  by  the  vendor, 
very  different  considerations  govern  ;  that,  in  such  cases,  the  ques- 
tion of  implied  waiver  does  not  arise,  and  that  no  distinct,  personal 
or  collateral  security  will  operate  as  a  waiver ;  for,  by  retaining  the 
title,  the  vendor  has  manifested,  in  the  most  unmistakable  manner, 
his  purpose  of  looking  to  the  land  as  security  for  his  debt ;  and  no 
court  of  equity  will  compel  him  to  part  with  the  title  until  he  has 
actually  received  the  consideration.^  The  court  further  reached 
the  conclusion  that  there  was  no  substantial  diiference  between  the 
case  of  a  vendor  who  retained  the  title  as  security  for  the  unpaid 
purchase  money,  and  the  case  of  a  vendor  who,  conveying  the  title 
retained  in  his  deed  an  express  lien  for  its  payment ;  that  it  was  as 
valid  and  effectual  as  a  deed  of  trust  or  mortgage ;  ^  and  hence 
it  was  held  that  taking  a  new  bond  with  security  does  not  release 
the  lien  ;  nor  can  the  mere  cancellation  or  surrender  of  the  bond 
extinguish  the  debt  and  the  lien  given  for  its  payment,  unless  the 
transaction  manifestly  and  plainly  was  so  intended,  for  so  long  as 
the  debt  exists  the  courts  will  never  presume  the  chief  security 
taken  for  its  payment  has  been  surrendered  without  satisfaction 
unless  upon  the  clearest  and  most  convincing  testimony.* 

'  Coles  V.  Withers  et  als,  33  Grat.  193. 

'  Armentrout's  Ex' or  v.  Gibbons,  30  Grat.  632. 

'  Coles  V.  Withers,  33  Grat.  194.  The  cases  specially  relied  on  in  this  opinion 
are  Chapman  v.  Tanner,  1  Ves.  E.  267;  Hatcher's  Adm'r  v.  Hatcher's  Ex'ors,  1 
Band.  53;  Knisely  v.  Williams,  3  Grat.  253;  Lewis  v.  Caperton's  Ex' or,  8  Grat. 
148;  Pattonr.  Hoge,  22  Grat.  443;  Hines  d.  Perkins'  Trustee,  2  Heiskell,  395; 
Anthony  v.  Smith,  9  Hump.  508;   Graham  v.  McCampbell,  Meigs'  E.  52;  Hanna 
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The  well-settled  rule  is,  that  the  bond  or  note  given  for  the 
purchase  money,  for  which  a  lien  is  reserved  in  a  deed,  must  in 
all  cases  be  considered  distinct  from  the  lien  itself,  and  giving 
up  the  note  or  bond  will  not,  unless  so  intended,  discharge  the 
lien  upon  the  land,  for  this,  said  a  learned  judge,^  "  is  only  relin- 
quishing a  legal  remedy  on  the  note,  it  is  no  payment  of  it,  and 
the  discharge  of  a  right  of  action  at  law  on  the  note  will  not  dis- 
charge the  land  pledged  to  secure  it  without  actual  payment."  ^ 

But  the  nature  of  the  obligation  given  as  the  evidence  of  the 
debt  sometimes  ha-s  a  very  material  effect  upon  the  continued  ex- 
istence of  the  lien.  Thus  a  vendor  of  real  estate  reserved  in  his 
deed  a  lien  for  the  purchase  money  which  was  to  be  paid  in  five 
years,  but  did  not  in  the  deed  refer  to  the  character  of  the  instru- 
ment by  which  the  debt  was  evidenced,  which  was  the  negotiable 
note  of  the  vendee  payable  in  five  years.  Shortly  after  its  execu- 
tion the  vendor  endorsed  and  transferred  the  note  to  a  bank  in 
discharge  of  an  antecedent  debt,  and  after  the  note  had  been  so 
transferred,  the  vendor  and  vendee  together  conveyed  the  land  to 
a  third  party,  who  paid  the  purchase  money.  The  second  vendee, 
being  wholly  ignorant  of  the  existence  of  the  outstanding  nego- 
tiable note  and  of  any  claim  on  the  part  of  the  holder  of  the 
negotiable  note  to  the  purchase  money,  it  was  held  that  the  second 
vendee  took  the  property  unaffected  by  any  lien  in  favor  of  the 
holder  of  the  note.' 

V.  Wilson,  3  Grat.  232;  Magrudert).  Peter,  11  Gill.  &  Johns.  217;  Thayer  ».  Mann, 
19  Pick.  535;  Bank  of  Metropolis  v.  Guttschlick,  14  Peters  E.  19;  Borst  v.  Corey, 
15  New  York  R.  505;  Moreton  v.  Harrison,  1  Bland's  K.  491,  493;  Mansfield  -o. 
Cameron,  42  W.  Va.  796. 

1  Chief  Justice  Swift  in  Baldwin  v.  Norton,  2  Conn.  R.  161,  cited  by  Staples,  J., 
in  Coles  v.  Withers  et  ah,  33  Grat.  196. 

^  See  also  Dunlap's  Ex' or  v.  Shanklin's  Ex' or,  10  W.  Va.  662. 

'  Nat.  Bank  of  Staunton  v.  A.  W.  Harman  et  ah,  75  Va,  604.  Where  one  took 
in  payment  of  land  the  secured  and  endorsed  note  of  a  third  party,  supposed  to  be 
good,  he  was  held  thereby  to  have  waived  his  reserved  lien,  although  the  note 
proved  worthless.  Kendrick  v.  Eggleston,  56  Iowa,  128;  41  Am.  R.  90.  But  the 
acceptance  of  a  mortgage  for  the  purchase  money,  which  turned  out  to  be  forged, 
was  held  not  to  be  a  forfeiture  of  the  vendor's  lien.  Fouch  v.  Wilson,  60  Ind.  64- 
28  Am.  R.  651. 
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We  have  noticed  that  a  vendor's  lien  cannot  be  retained  on  a 
sale  of  personal  property/  but  it  has  been  held  that  it  can  exist 
for  the  unpaid  purchase  money  of  leasehold  property,  and  that  it 
is  as  applicable  to  an  exchange  as  to  a  sale.^ 

The  right  to  the  lien  exists  only  between  the  vendor  and  the 
vendee '  and  their  privies,  and  is  confined  to  the  purchase  money 
or  other  thing  given  as  the  price  for  the  land ;  and  hence  it  has 
been  thought  that  a  lien  will  not  arise  when  the  consideration  is 
to  support  the  vendor/  or  where  the  money  is  to  be  paid  to  a  third 
person ;  °  but  whatever  may  be  the  rules  in  these  respects,  when 
the  lien  is  that  which  is  implied  by  a  court  of  equity,  when  it  is 
expressly  stated  on  the  face  of  the  deed,  there  it  no  more  reason 
why  it  should  not  exist  in  favor  of  a  third  person,  or  for  the  sup- 
port of  the  vendor,  than  if  it  was  for  money,  and  payable  directly 
to  the  vendor.* 

The  lien  as  provided  by  statute  is  not  required  to  be  on  the 
whole  of  the  property  conveyed,  but  may  be  reserved  on  any  part 
thereof,  and  in  favor  of  one  of  several  vendors ;  thus  it  was  held 
that  the  lien  was  valid  where  two  partners  sold  to  a  third  their 
two-third  interests  in  certain  real  estate,  reserving  a  lien  for  the 
share  of  one,  and  reciting  that  the  other  had  been  paid  in  full  of 
his  interest.' 

Where  the  obligation  taken  for  the  payment  of  the  purchase 
money  on  land  included  also  the  price  of  personal  property  sold 

'  James  -o.  Bird's  Adm'r,  8  Leigh,  510;  McCandlish  v.  Keen  et  als,  13  Grat. 
629. 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt.  1,  p.  482. 

'It  is  held  good  against  a  married  woman  (Chilton  v.  Braiden's  Adm'x,  2 
Black,  458;  Kent  v.  Gerhard,  12  E.  I.  92;  34  Am.  K.  612),  but  not  when  the 
husband  purchased  the  land  and  gave  his  note,  taking  the  deed  to  his  wife.  Pylant 
V.  Beeves,  53  Ala.  132;  25  Am.  E.  605. 

*  Brawley  v.  Catron,  8  Leigh,  522. 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt.  1,  p.  487. 

"  This  was  held  to  be  true  in  the  case  of  an  implied  lien.  Perkins  v.  Gibson,  51 
Miss.  199;  24  Am.  E.  644. 

'  Patton  V.  Hoge,  22  Grat.  443. 


990  LIENS   ENFORCEABLE   IN   CHANCEEY.  §  297 

at  the  same  time,  where  the  amount  to  be  paid  for  the  land  could 
be  ascertained  by  proof,  it  was  held  that  the  lien  was  good.* 

The  principle  settled  under  the  registry  law  is,  that  a  convey- 
ance or  written  contract  for  the  sale  of  land  must  be  recorded  in 
order  to  give  the  vendee  preference  over  a  judgment  or  other 
lien,  or  over  any  other  purchaser  from  the  vendor,  although  this 
was  formerly  not  true  of  a  parol  contract ;  ^  but  inasmuch  as  a 
judgment  creditor  can  never  acquire  a  better  right  to  the  estate 
than  the  debtor  liimself  has  when  the  judgment  is  rendered,  and 
takes  it  subject  to  every  liability  and  to  all  the  equities  which  ex- 
ist at  the  time  in  favor  of  third  parties,  it  is  held  that  when  a 
vendor's  lien  is  retained  in  a  contract  for  the  sale  of  land,  the 
vendor's  lien  has  priority  to  that  of  the  judgment  creditors  of  the 
vendee,'  and  of  any  other  claim/ 

Mortgage. 

§  297.  A  mortgage  is  defined  to  be  a  conveyance  of  lands  by 
a  debtor  to  his  creditor  as  a  pledge  and  security  for  the  payment 
of  a  sum  of  money  borrowed,  or  performance  of  a  contract,  with 
a  proviso  that  such  conveyance  shall  be  void  on  payment  of  the 
money  and  interest  on  a  certain  day,  or  the  performance  of  such 
covenant  by  the  time  appointed,  by  which  the  conveyance  of  the 
land  becomes  absolute  at  law,  yet  the  mortgagor  has  an  equity  of 
redemption,  that  is,  a  right  in  equity  on  the  performance  of  the 
agreement  within  a  reasonable  time  to  call  for  a  reconveyance  of 
the  land.* 

A  practice  having  arisen  to  insert  in  the  mortgage  a  power  of 
sale  by  the  creditor  without  the  aid  of  a  court  of  chancery,  and 
although  sustained  generally  by  the  courts,  was  looked  upon  with 

'  Eussell  el  al  v.  McCormick,  45  Ala.  587;  6  Am.  E.  707. 

'  Floyd,  Trustee,  v.  Harding  el  als,  28  Grat.  401.     Now  see  Code,  |  2463. 

=  Shipe,  aoud  &  Co.  v.  Repass  el  als,  28  Grat.  716. 

*  Gordon  v.  Kixey,  87  Va.  853. 

*  Bouvier's  Law  Die,  Title  Mortgage;  Lomax's  Digest,  Vol.  1,  p.  411  el  seq.; 
Minor's  Inst.,  Vol.  2,  p.  278  et  seq. 
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disfavor  by  some  of  the  decided  cases  so  far  as  land  was  mort- 
gaged/ creditors  and  debtors  have  resorted  to  the  method  of  deeds 
of  trust  by  which  the  same  result  may  be  legally  accomplished 
through  the  intervention  of  a  third  person  named  in  the  deed  and 
known  as  the  trustee.  Hence  in  Virginia,  and  in  most  of  the 
States  of  the  Union,  a  mortgage  is  seldom  used.^  Upon  the  exe- 
cution of  the  mortgage  the  mortgagee  is  the  legal,^  although  not 
the  real  owner  of  the  land  or  other  subject,  and  is  entitled  "  to 
the  possession  thereof,  unless  the  contrary  is  stipulated  in  the  deed 
of  mortgage  itself.  And  although  in  practice  the  mortgagor 
usually  remains  in  possession,  yet  in  the  absence  of  any  stipula- 
tion to  that  effect;,  contained  in  the  mortgage  deed,  it  is  only  as 
tenant  at  will,  or  rather  by  sufferance  to  the  mortgagee.  The 
mortgagee's  title  and  estate  are  not  absolute,  but  conditional,  while 
the  contingency  of  payment  is  in  suspense ;  so  that  if  the  mort- 
gagor perform  the  condition  by  paying  the  money  at  the  time  stip- 
ulated, the  mortgagee's  estate  is  defeated."  * 

"  Upon  the  failure  of  the  mortgagor  to  perform  the  condition 
by  paying  the  money,  the  mortgagee's  estate,  which  before  was 
conditional,-  becomes  absolute  at  law,  and  then  if  the  mortgagor 
still  continue  in  possession,  it  is  by  the  assent,  express  or  implied, 
of  the  mortgagee,  and  in  general  he  is  at  law  no  more  than  the 
latter's  tenant  by  sufferance.  But  the  mortgagor  may  still  assert 
in  a  court  of  chancery  his  equity  of  redemption,  the  mortgagee 

'  Chowning  v.  Cox  et  als,  1  Kand.  306;  Taylor's  Adm'r  v.  Chowning,  3  Leigh, 
654;  Minor's  Inst.,  Vol.  2,  p.  295. 

2  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  61. 

'  The  mortgagee  before  foreclosure  has  no  interest  in  the  land  which  can  be  sold 
under  execution,  and  he  cannot  maintain  ejectment  for  the  recovery  of  the  prem- 
ises before  foreclosure  (Morriss  v.  Mowatt,  2  Paige,  586;  22  Am.  Dec.  661),  the 
mortgagor  being  held  to  be  the  real  owner  of  the  land  (Bouvier's  Law  Die,  Title 
Mortgage). 

*  Whether  a  contract  is  a  mortgage  or  an  absolute  sale  with  a  right  of  repurchase, 
or  a  pledge,  depends  upon  the  intention  of  the  parties,  to  be  ascertained  by  the 
circumstances  attending  the  transaction.  EUand  v.  Kadford,  7  Ala.  734;  42  Am. 
Dec.  610. 
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being  in  equity  regarded  as  a  mere  trustee  for  the  mortgagor,  hold- 
ing the  property  only  as  security  for  the  money  due."  ' 

When  there  is  default  in  the  payment  of  the  debt,  by  the  Eng- 
lish practice  the  equity  of  redemption  may  be  cut  off  by  a  bill  in 
equity  filed  for  that  purpose,  and  the  ownership  and  possession 
are  confirmed  to  the  mortgagee.  By  the  practice  in  the  United 
States  the  land  or  mortgaged  subject  is  directed  to  be  sold,  the 
debt  and  costs  are  paid,  and  the  residue,  if  any,  goes  to  the  mort- 
gagor.^ All  kinds  of  property,  except  a  mere  possibility  or  ex- 
pectancy as  that  of  an  heir,*  which  is  capable  of  an  absolute  sale, 
may  be  the  subject  of  a  mortgage,  and,  to  be  effectual,  the  mort- 
gage must  be  in  writing.  It  is  distinguished  from  a  mere  pawn 
in  this,  that  by  a  grant  or  conveyance  of  goods  in  mortgage  the 
whole  legal  title  passes  conditionally  to  the  mortgagee,  and  if  not 
redeemed  at  the  time  stipulated,  the  title  becomes  absolute  at  law, 
although  equity  will  interfere  to  compel  a  redemption,  but  in  a 
pledge,  special  property  only  passes  to  the  pledgee,  the  general 
property  remaining  in  the  pledger.^ 

Between  a  mortgage  and  a  conditional  sale  there  is  an  impor- 
tant difference.  In  the  case  of  a  mortgage  the  estate  is  redeem- 
able even  after  default,  while  in  the  case  of  a  conditional  purchase 
the  time  of  performing  the  condition  must  be  strictly  observed.'' 

1  Minor's  Inst,  Vol.  4,  Pt.  1,  p.  61;  Id.,  Vol.  2,  p.  300-315. 

2  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  62;  Id.,  Vol.  2,  p.  318  et  seq. 
•Story's  Eq.  Juris.,  Vol.  2,  §  1021;  Kent's  Com.,  Vol.  4,  p.  144. 
*  Bouvier"  s  Law  Die. ,  Title  Mortgage. 

'  Kobertson  v.  Canapbell,  2  Call,  428.  A  transaction  will  be  declared  a  mort- 
gage rather  than  a  conditional  sale,  by  a  court  of  equity,  when  it  is  doubtful  which 
was  intended.  Tumipseed  v.  Cunningham,  16  Ala.  501;  50  Am.  Dec.  190,  note 
195.  But  when  the  deed  is  in  fee,  parol  evidence  that  it  was  intended  to  secure  a 
debt  and  to  operate  only  as  a  mortgage  must  be  clear,  unequivocal  and  convincing, 
or  the  presumption  that  the  instrument  is  what  it  purports  to  be  must  prevail. 
Cadman  v.  Peters,  118  U.  S.  R  73.  Subject  to  the  established  rules  of  evidence 
it  is  competent  to  show  by  parol  proof  that  a  deed  on  its  face  absolute,  was  made 
on  condition  that  the  grantee  should  pay  the  grantor's  debt.  Bank  of  U.  S.  v. 
Carrington,  7  Leigh,  566;  Gold  v.  Marshall,  76  Va.  668;  Cofl&nan  v.  Cofiinan,  79 
Va.  504. 
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The  difference  between  the  two  kinds  of  conveyances  is,  however, 
sometimes  hard  to  define.  The  court  of  appeals  has  established  as 
a  criterion  the  enquiry  whether  the  parties  proposing  to  treat  of  a 
purchase  contemplated  the  value  of  the  commodity  and  fixed  the 
price ;  or,  whether  the  object  was  the  loan  of  money  and  a  security 
or  pledge  for  the  repayment  intended  ?  The  question  in  each  case 
depends  on  the  whole  circumstances  of  the  contract,  and  is  not 
confined  to  the  mere  written  evidence  of  it.  Hence,  it  was  held 
that,  although  a  writing  purported  to  be  an  absolute  bill  of  sale  of 
slaves,  yet  if  the  real  intention  of  the  parties  at  the  time  of  the 
contract  was  a  loan,  and  that  the  slaves  should  be  pledged  as  a 
security  for  the  repayment,  the  transaction  will  be  considered  a 
mortgage,  and  the  party  let  into  a  redemption  of  the  slaves  upon 
the  usual  terms.'  On  the  other  hand,  although  the  writing  pur- 
ported to  be  a  security  upon  a  slave  for  money  lent,  yet  evidence 
may  be  admitted  to  show  that  a  loan  was  not  intended.  Thus  one 
gave  an  instrument  of  writing,  stating  that  he  had  received  of  an- 
other £30,  and  had  put  into  his  hands  a  slave  as  security,  and  that 
if  the  £30  were  not  paid  at  or  before  a  certain  day  the  other  party 
was  to  have  the  slave  for  the  £30.  Upon  the  evidence  in  the 
cause  this  was  held  to  be  a  conditional  sale,  which  became  abso- 
lute on  the  failure  to  pay  the  £30  on  the  day  specified  in  the  in- 
strument.^ 

In  another  case '  the  defendant  was  possessed  of  eight  shares  of 
Farmers  Bank  stock,  and  obtained  from  the  bank  a  loan  of  five 
hundred  and  sixty  dollars  on  the  credit  of  the  stock.  Stock  after- 
wards fell,  and,  the  defendant's  credit  not  being  good  at  bank,  he 
was  required  to  give  additional  security.  He  applied  to  the  plaintiff 

'  Boss  V.  Norvell,  3  Munf.  170;  Eobertson  v.  Campbell,  &o.,  2  Call,  432;  Thomp- 
son V.  Davenports,  1  Wash.  125;  Dabney  et  ah  v.  Green,  4  H.  &  M.  101;  King  v. 
Newman,  2  Munf.  40;  Hughes  v.  Edwards,  9  Wheat.  489;  Wheelandti.  Swartz,  21 
Yeates,  579;  Hattier  u.  Etinand,  2  Desau.  570. 

'  Chapman's  Adm'x  v.  Turner,  1  Call.  280.  See  also  Roberts'  Adm'r  v.  Cocke, 
1  Band.  121;  Conwa/s  Ex'ors  v.  Alexander,  7  Cranch,  218. 

•  Leavell  v.  Eobinson,  2  Leigh,  161. 
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to  take  a  transfer  of  the  stock  from  him  and  pledge  the  same  and 
his  credit  by  giving  his  own  stock  note.  To  this  the  plaintiff  reluc- 
tantly agreed,  upon  an  express  understanding,  reduced  to  writing, 
that  if,  at  the  expiration  of  sixty  days,  when  the  note  was  made 
payable,  the  defendant  should  fail  to  relieve  the  plaintiff  from  all 
responsibility  on  the  note,  the  stock  should  then  be  the  plaintiff's 
absolute  property.  The  defendant  paid  no  part  of  the  note,  and 
never  made  any  demand  for  the  stock  until  about  twelve  months 
afterwards ;  the  stock  which  at  the  time  the  plaintiff  received  it  was 
worth  less  than  the  sum  for  which  he  was  bound,  had  risen  above  its 
par  value  of  one  hundred  dollars  per  share.  The  court  of  appeals 
regarded  the  transfer  of  the  stock  as  a  sale  subject  to  the  condition 
that  if  the  defendant  should,  before  the  note  became  due,  relieve 
the  plaintiff  from  his  responsibility,  the  stock  should  be  returned 
to  him. 

Again,*  one  having  the  equitable  title  to  a  tract  of  land  sold  it 
and  received  from  the  purchaser  part  of  the  purchase  money.  Not 
being  able  to  get  the  balance  of  his  money,  he  sold  the  same  land 
to  another  party  upon  condition  that  he  would  pay  the  balance  and 
give  the  first  purchaser  six  months  to  pay  it  to  him,  and  in  case 
he  did  not  pay,  then  the  land  was  to  be  his.  The  first  purchaser 
expressed  his  satisfaction  at  this  contract,  and  said  that  he  would 
pay  the  money  agreeably  thereto.  But  he  did  not,  when  assenting 
to  the  contract,  treat  with  the  second  purchaser  for  a  sale  of  the 
land,  nor  enter  into  any  discussion  with  him  as  to  the  adequacy  of 
the  sum  alleged  to  have  been  intended  as  the  price  or  consideration 
therefor.  The  first  purchaser,  soon  after  this  contract,  moved  off 
the  land,  and  the  second  purchaser  took  possession  thereof  and 
thenceforth  retained  the  same,  the  first  purchaser  having  failed  to 
pay  the  money  when  he  promised.  The  land  was  so  much  more 
valuable  than  the  consideration  as  to  leave  no  doubt  with  the  court 
that  the  contract  was  intended  to  create  a  penalty  or  pledge  to  se- 
cure the  punctual  payrnent  of  the  money,  and  accordingly  it  was 

^  Pennington  v.  Hanby,  &c.,  4  Munf.  140. 
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held  that  the  contract  should  be  taken  as  purporting  such  penalty 
or  pledge,  and  not  a  conditional  sale. 

The  difference  between  a  conditional  sale  and  a  mortgage  is 
further  illustrated  by  a  learned  author  ^  who  says  that  a  conditional 
sale  is  not  a  security  for  money,  but  is  what  its  designation  im- 
ports, namely,  a  sale  in  good  faith,  and  a  sale  on  condition  that 
the  vendor  may  repurchase  on  certain  terms,  which  must  be  strictly 
complied  with.  Of  course,  therefore,  no  equity  of  redemption  is 
incident  to  such  a  sale  ;  because,  as  it  is  not  the  design  of  the  trans- 
action to  secure  the  payment  of  money,  a  court  of  equity  has  no 
ground  to  say  the  substantial  object  can  as  well  be  reached  by  the 
payment  at  a  subsequent  time,  with  interest,  as  by  a  prompt  com- 
pliance with  the  condition  ;  nor  does  it  follow  that  the  party  can 
thereby  be  put  in  statu  quo.'' 

Premising  that  it  is  usually  requisite  to  resort  to  parol  evidence 
extrinsic  to  the  deed  creating  the  estate,  to  determine  the  character 
of  the  transaction ;  that  a  conditional  sale  has  no  equity  of  re- 
demption incident  to  it ;  that  this  right  is  independently  annexed 
to  a  mortgage ;  and  that  doubtful  cases  are  generally  declared  to 
be  mortgages,'  the  same  learned  author  gives  the  following  as  marks 
whereby  to  discriminate  between  a  transaction  intended  as  a  mort- 
gage, and  one  meant  to  be,  in  good  faith,  a  conditional  sale  : 

first.  Where  no  price,  or  an  inadequate  one,  is  set  on  the  prop- 
erty.* 

1  Minor's  Inat.,  Vol.  2,  p.  282. 

'  Citing  Barrel!  v.  Sabine,  1  Vern.  268;  Williams  v.  Owen,  5  My.  &  Or.  (46  Eng. 
Ch.)  805;  Howard  v.  Harris,  2  Wh.  &  Tud.  L.  Cas.,  Pt.  2,  pp.  516-17;  Id.,  431-2; 
1  Lom.  Dig.  415,  422. 

^Citing  1  Lom.  Dig.  415,  422;  Thompson  v.  Davenport,  1  Wash,  127;  Koberts' 
Adm'r  v.  Cocke,  1  Kand.  125;  Leavell  v.  Eobinson,  2  Leigh,  161;  Kroesen  v. 
Seevers,  5  Leigh,  439  to  441;  Moss  v.  Green,  10  Leigh,  251;  Forkner  v.  Stuart,  6 
Grat.  204;  WUliams  v.  Owens,  5  My.  &  Cr.  (46  Eng.  Ch.)  303;  Howard  v.  Har- 
ris, 3  Wh.  &  Tud.  L.  Cas.,  Pt.  2,  pp.  417-18;  Id.,  434  et  seq.;  Earp  v.  Boothe,  24 
Grat.  375.     See  also  Snavely  v.  Pickle  et  als,  29  Grat.  27. 

*  Citing  Thompson  v.  Davenport,  1  Wash.  127;  Kobertson  t>.  Campbell  e«  a^  2 
Call.  430;  Koberts'  Adm'r  v.  Cocke,  1  Rand.  128,  130;  Kroeson  v.  Seevers,  5 
Leigh,  439-40;  Conway  v.  Alexander,  7  Cr.  218;  Howard  v.  Harris,  2  Wh.  & 
Tud.,  L.  Cas.  435  et  seq. 


996  LIENS   ENFOECEABLE   IN   CHANCEEY.  §  297 

Second.  When  the  grantor  remains  in  possession.* 

Third.  Where  there  is  a  covenant  or  promise  obliging  the 
grantor  to  pay  the  money.  ^ 

The  existence  of  one  or  more  of  these  circumstances  tends 
strongly  to  show  that  a  mortgage  and  not  a  sale  was  intended, 
although  no  one,  or  all  of  these  circumstances  combined,  is  con- 
clusive of  the  intention  which  must  be  inferred  from  all  the  cir- 
cumstances of  each  particular  case,  and  from  the  intrinsic  and 
extrinsic  evidence  adduced  to  show  what  the  parties  realy  meant. 

He  only  can  come  into  equity  for  the  redemption  of  a  mort- 
gage who  is  entitled  to  the  estate  of  a  mortgagor,  or  claims  a  sub- 
sisting interest  under  him.'  Thus  after  the  recovery  at  law  by  the 
mortgagee  of  a  slave  against  a  bona  fide  purchaser  from  the  mort- 
gagor, it  was  held^  that  equity  would  permit  the  purchaser  to 
stand  in  the  place  of  the  mortgagor,  and  to  redeem  the  slave  upon 
paying  the  debt  comprised  in  the  mortgage.  If  the  recovery  at 
law  was  against  a  person  claiming  under  the  purchase  from  the 
mortgagor,  such  derivative  purchaser  will  have  the  same  right  to 
stand  in  the  place  of  the  mortgagor,  and  to  put  an  end  to  the 
whole  controversy.  Such  derivative  purchaser  will  likewise  be 
permitted  to  proceed  in  the  same  suit  against  the  mortgagor  upon 
his  warranty  of  the  slave.' 

The  equity  of  redemption  is  defined  to  be  an  equitable  right  in- 
herent in  the  land  which  binds  all  persons,  whereby,  although  the 
condition  be  not  strictly  performed,  so  that  the  estate  is  forfeited 
at  law,  yet  if  the  debtor  pay  the  money  with  interest,  within  a 

'  Citing  Thompson  v.  Davenport,  1  Wash.  127;  Eoss  v.  Norvell,  3  Miinf.  170; 
Strider  v.  Keid's  Adm'r,  2  Grat.  43. 

^  Citing  Chapman  v.  Turner,  1  Call,  288  to  290;  Eansome  v.  Frayser's  Ei'ors, 
10  Leigh,  592;  Strider  w.  Eeid's  Adm'r,  2  Grat.  43;  Conway's  Ex' or  v.  Alexan- 
der, 7  Cr.  218;  1  Lom.  Dig.  415,  422-23;  Howard  v.  Harris,  2  Wh.  &  Tud.  L. 
Cas.  438;  see,  also.  Id.,  Vol.  2,  Pt.  2,  p.  1993. 

'  Lomax  v.  Bird,  1  Vem.  182;  Grant  v.  Duane,  29  Johns.  591;  Smith  v.  Man- 
ning, 9  Mass.  K.  422;  Putnam,  &c.  v.  Putnam,  4  Pick.  139. 

•  Dust  V.  Conrad  el  als,  5  Munf.  411. 

^  Dust  V.  Conrad  et  als,  5  Munf.  411. 
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reasonable  time,  he  is  entitled  in  equity  to  call  on  the  creditor  for 
a  reconveyance  of  the  land.  The  mortgagor  is  thus  enabled  to 
constrain  the  mortgagee,  who  has  possession  of  his  estate,  to  de- 
liver it  back,  and  account  for  the  rents  and  profits  received  as  pay- 
ment of  his  whole  debt  and  interest ;  and,  on  the  other  hand,  the 
mortgagee,  as  soon  as  default  is  made,  may  call  upon  the  mort- 
gagor in  equity  to  redeem  his  estate  presently,  or,  else  in  default 
thereof,  to  be  forever  foreclosed  from  redeeming  the  same ;  that 
is,  to  lose  his  equity  of  redemption  without  possibility  of  recall.^ 
The  principle  that  he  who  seeks  equity  must  do  equity  is  ap- 
plied to  forfeited  mortgages,  where  the  mortgagor  brings  a  bill  to 
redeem,  solely  on  the  ground  that  the  mortgagee  having  acquired 
the  legal  title  by  the  forfeiture,  equity  will  not  take  that  title  from 
him  until  he  is  paid  all  that  the  mortgagor  owes  him.^  When, 
however,  personal  property  is  pledged  as  collateral  security  for  a 
debt,  without  any  agreement  that  it  shall  be  forfeited  on  failure  to 
pay,  it  is  said  ^  that  no  other  lien  can  be  imposed  upon  it  for  any 
other  debt  Without  an  agreement  to  that  eifect,  express  or  implied, 
and  that  such  agreement  cannot  be  inferred  from  the  mere  fact  that 
a  new  liability  has  been  incurred  by  the  owner.  And  even  in  the 
case  of  a  forfeited  mortgage,  if  the  mortgagor  has  sold,  the  pur- 
chaser from  such  mortgagor  takes  the  estate  subject  to  the  amount 
intended  to  be  secured  by  the  mortgage,  but  not  subject  to  other 
claims  of  the  mortgagee  or  the  mortgagor,  of  which  he  has  received 
no  notice.*  Sometimes  a  claim  is  asserted  by  the  mortgagee  for 
money  expended  in  improvements  made  by  him  during  his  posses- 
sion. In  one  case  ^  the  mortgagee,  instead  of  calling  upon  the 
debtor  or  foreclosing  the  mortgage,  entered  upon  the  premises, 
consisting  of  uncultivated  land,  and  cleared  a  part  of  it;  and 

1  Minor's  Inst.,  Vol.  2,  p.  281. 

'  Gilliat  V.   Lynch,   2  Leigh,  511;   Eobertson  v.   Campbell,  &c.,  2  Call,  432; 
Harvie  et  als  v.  Banks,  1  Eand.  408. 
'  Gilliat  V.  Lynch,  2  Leigh,  492. 

*  Davison  v.  Waite,  2  Munf.  527;  Beckmau  v.  Frost,  &o.,  18  Johns.  B.  544. 
'  Moore  v.  Cable,  1  Johns.  Chy.  E.  385. 
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upon  a  bill  being  brought  to  redeem  the  mortgage,  h«  claimed  an 
allowance  for  improving  the  land  by  clearing  it ;  but  an  account 
was  directed  in  which  the  mortgagee  was  to  be  allowed  for  the  ex- 
pense of  necessary  repairs,  if  any,  but  not  for  improvements  in 
clearing  the  land. 

The  English  courts  have  always  looked  with  jealousy  on  the 
demands  of  the  mortgagee  beyond  the  payment  of  his  debt.  In 
the  case  of  Godfrey  v.  Watson,  3  Atk.  518,  Lord  Hardwioke  said 
that  a  mortgagee  in  possession  is  not  obliged  to  lay  out  money  any 
further  than  to  keep  the  estate  in  necessary  repair ;  but  if  a  mort- 
gagee has  expended  any  sum  of  money  in  supporting  the  right  of 
the  mortgagor  to  the  estate  where  his  title  has  been  impeached, 
the  mortgagee  may  certainly  add  this  to  the  principal  of  his  debt, 
and  it  shall  carry  interest.  He  also  said  that  a  mortgagee  shall 
not  be  allowed  for  his  trouble  in  receiving  the  rents  of  the  estate 
himself,  but  if  an  estate  lies  at  such  a  distance  from  the  place  of 
his  residence  that  he  must  have  employed  a  bailiff  if  it  had  been 
his  own,  he  shall  then  be  allowed  such  sums  as  he'has  paid  to  a 
bailiff  to  receive  the  rents  of  this  estate.' 

Taxes  are  held  to  be  a  legal  charge  upon  the  estate ;  not  upon 
the  mortgagee ;  ^  but  the  mortgagee  will  have  no  allowance  of 
money  paid  for  insurance,  unless  a  provision  for  it  be  contained  in 
the  mortgage,  or  the  debtor  has  given  his  consent  to  the  charge.^ 

The  mortgagor  will  be  charged  with  the  principal  and  interest 
of  the  debt  secured  by  the  mortgage,  and  with  other  just  demands 
which  the  mortgagee  may  have  against  him,  and  the  mortgagee  on 
the  other  hand,  if  he  has  been  in  possession,  will  be  held  account- 
able for  rents  and  profits ;  ^  but  where  slaves  were  mortgaged  it 
was  decreed  that  the  mortgagee  should  be  accountable  for  the 

^  See  also  Bonithon  v.  Hockmore,  1  Vem.  316;  French  v.  Baron,  2  Atk.  120. 
^  Harvie  et  als  v.  Banks,  1  Band.  408. 

'  Faure  v.  Winans,  1  Hopkins'  Chy.  B.  283.     But  as  to  allowances  for  repairs, 
see  Dewey  v.  Bromwell,  54  Vt.  441;  41  Am.  K.  852. 
*  "Woodson  V.  Woodson,  Wythe's  E.  55. 
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profits  really  made  by  him  and  no  farther,  unless  in  the  case  of 
gross  neglect  to  employ  the  slaves.' 

Gross  negligence  was  held  ^  to  exist  under  the  following  circum- 
stances :  A  mortgagee  having  assigned  his  mortgage  to  a  bond 
creditor,  the  assignee  obtained  a  decree  of  foreclosure  in  a  suit 
against  the  mortgagor,  and  at  the  sale  under  the  decree,  became 
himself  the  purchaser  of  the  mortgaged  premises,  but  at  the  in- 
stance of  the  assignor  agreed  to  receive  what  money  he  then  had, 
and  to  hold  the  land  as  security  for  the  balance  of  the  bond ;  the 
money  which  the  assignor  then  had  was  accordingly  paid,  and 
further  payments  were  afterwards  made ;  but  subsequently  the 
assignee  insisted  that  the  land  was  his  own  by  virtue  of  the  pur- 
chase, and  leased  it  out  one  year  as  such,  but  neglected  to  lease  it 
for  several  years,  and  suffered  it  to  be  injured  by  waste  and  dilapi- 
dation. In  a  suit  subsequently  brought  by  the  assignor  of  the 
moAgage  against  the  assignee,  the  latter  was  decreed  to  deliver  to 
the  plaintiff  possession  of  the  land  and  a  conveyance,  upon  the 
plaintiffs  paying  to  the  defendant  the  balance  that  might  be  due 
on  his  bond,  with  interest  and  the  costs  attending  the  suit  for  fore- 
closure and  charges  of  sale,  deducting  therefrom  the  profits  of  the 
land  and  the  amount  of  waste  and  dilapidations.  The  court  held 
that  the  commissioner  in  taking  the  account  of  profits,  was  not  to 
be  limited  to  the  actual  profits  received  from  the  land,  but  should 
charge  the  assignee  with  such  as  he  might  have  received  but  for 
his  wilful  default ;  and  directed  that  the  amount  of  waste  and 
dilapidations  committed  through  the  permission  or  negligence  of 
the  assignee,  should  be  ascertained  by  an  issue. 

It  has  been  held^  that  no  agreement  between  the  mortgagor 
and  mortgagee  that  the  profits  shall  be  set  against  the  interest, 
will  be  sustained  in  equity  when  the  profits  appear  greatly  to  ex- 
ceed the  legal  rate  of  interest,  inasmuch  as  such  an  agreement 
would  he  regarded  as  usurious. 

'  Bobertson  v.  Campbell,  &c.,  2  Call,  421.     ^  Southgate  v.  Taylor,  5  Munf.  420. 
'  Bobertson  v.  Campbell,  &c.,  2  Call,  421, 
21 
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Where  there  has  been  default  in  the  payment  of  the  money, 
and  a  bill  has  been  filed  to  foreclose  the  mortgage,  the  practice  in 
Virginia  diifers  from  that  in  England.  There  the  decree  is 
simply  that  the  mortgagor  be  foreclosed  of  his  equity  of  redemp- 
tion, and  that  the  mortgagee  have  the  absolute  right  of  property ; 
but  here  the  practice  is  to  decree  a  sale,'  and  a  day  of  redemption 
is  given,  but  if  the  mortgagor  does  not  avail  himself  of  this  privi- 
lege, then  the  land  is  sold  and  the  proceeds,  after  paying  the  costs 
of  suit  and  sale,  are  applied  to  the  payment  of  the  debt  and  in- 
terest, and  if  there  be  any  residue  it  is  paid  to  the  mortgagor,^  or 
if  the  property  does  not  suffice  to  pay  the  debt  there  may  be  a 
personal  decree  against  the  debtor,  and  this  personal  decree  may 
precede  the  decree  for  the  sale  of  the  property.^ 

Conditional  Sales. 

§  298.  In  Virginia  the  statute  *  provides  that  every  sale  or  Con- 
tract for  the  sale  of  goods  and  chattels  wherein  the  title  is  reserved 
until  the  same  be  paid  for  in  whole  or  in  part,  or  the  transfer  is 
made  to  depend  on  any  condition,  and  possession  be  delivered  to 
the  vendee,  shall,  in  respect  to  such  reservation  and  condition,  be 
void  as  to  creditors  of  and  purchasers  for  value  without  notice  ° 

1  In  a  suit  to  enforce  a  vendor's  lien  there  may  be  a  personal  decree  for  the  pur- 
chase money  before  the  sale.  Bellinger  v.  Foltz,  93  Va.  729.  Or  after  the  sale 
for  the  balance  of  the  debt  beyond  the  proceeds  of  sale  applied  to  its  satisfaction. 
Beecher  v.  Lewis,  84  Va.  630.  And  there  may  be  a  personal  decree  against  one 
who  buys  subject  to  a  mortgage.  Osburne  v.  Cabell,  77  Va.  462.  In  the  District 
of  Columbia,  on  foreclosure  of  a  mortgage  or  deed  of  trust,  there  may  be  a  per- 
sonal decree  for  the  balance  due.  Dodge  v.  Freedman's  Savings  &  Trust  Co.,  106 
U.  S.  E.  445. 

^  Post,  Ch.  7;  Turner  v.  Turner,  3  Munf  66:  Davison  v.  Waite,  2  Munf.  527; 
Minor's  Inst.,  Vol.  2,  p.  61. 

»  Dellinger  v.  Foltz,  93  Va.  733. 

*  Code,  ?  2462,  as  amended  by  act  of  February  28,  1890,  Acts  1889-90,  p.  108, 
and  act  of  February  23,  1894,  Acts  1893-4,  p.  422.  See  Code  W.  Va.,  Ch.  74, 
2  3;  Arbuckle  v.  Gates  &  Brown,  95  Va.  802. 

*  A  trustee  in  a  deed  of  trust  to  secure  creditors  is  a  purchaser  for  value  within 
the  meaning  of  the  statute.  If  it  be  alleged  that  the  trustee  is  a  purchaser  with 
notice,  the  burden  of  proof  to  show  notice  is  on  the  party  alleging  it.    The  fact  of 
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from  such  vendee  until  such  sale  or  contract  be  in  writing,  signed 
by  both  the  vendor  and  vendee,  in  which  the  said  reservation  or 
condition  is  expressed,  and  until  and  except  from  the  time  that  a 
memorandum  of  said  writing,  setting  forth  the  date  thereof,  the 
amount  due  thereon  and  a  brief  description  of  said  goods  or  chat- 
tels be  docketed  in  the  clerk's  office  of  the  county  or  corporation 
court  of  the  county  or  corporation  in  which  said  goods  or  chattels 
may  be,  or  in  the  clerk's  office  of  the  chancery  court  of  the  city  of 
Richmond,  if  said  goods  and  chattels  be  within  the  corporate  limits 
of  said  city/  But  an  exception  to  this  requirement  is  made  in  the 
case  of  locomotives,  cars,  rolling  stock,  etc.,  used  in  and  about  the 
operation  of  a  railroad. 

But  independent  of  the  statute  a  very  different  rule  applies  to 
conditional  sales  of  personal  property. 

Upon  the  principle  that  a  man  may  do  what  he  chooses,  con- 
sistent with  the  peace  of  the  community  and  public  policy,  with 
that  which  he  owns,  the  general  rule  laid  down  ^  is,  that  on  a  sale 
with  delivery  of  chattels  at  a  fixed  price,  to  be  paid  on  a  certain 
day,  but  until  paid  the  title  to  remain  in  the  vendor,  payment  is 
a  condition  precedent,  and  until  performance  the  property  is  not 
vested  in  the  vendee.^  The  vendor,  in  such  case,  if  guilty  of  no 
laches,  may  reclaim  the  chattels  when  the  price  has  not  been  paid, 
even  from  one  who  has  purchased  them  from  his  vendee  in  good 

notice,  however,  may  be  inferred  from  circumstances  as  well  as  shown  by  direct 
evidence,  but  the  proof  must  be  such  as  to  effect  the  conscience  of  the  purchaser, 
and  must  be  so  strong  and  clear  as  to  fix  upon  him  the  imputation  of  bad  faith. 
Arbuckle  v.  Gates  &  Brown,  95  Va.  802. 

^Upon  the  rule  established  by  the  statute,  see  Hart  v.  Love,  Davault  &  Mc- 
Kamey,  88  Va.  716. 

'  Chitty  on  Contracts,  p.  407. 

'This  subject  is  discussed  in  Vol.  6,  Va.  Law  Journal,  p.  584.  See  also  Kose 
V.  Story,  1  Penn.  190;  44  Am.  Dec.  121;  Lewis  v.  McCale,  49  Conn.  140;  44  Am. 
R.  217;  Sumner  v.  Woods,  67  Ala.  139;  42  Am.  E.  104;  note,  105  to  107;  Hark- 
ness  V.  EusseU,  118  U.  S.  E.  663;  Mount  v.  Harris,  1  S.  &  M.  185;  40  Am.  Dec. 
89;  note,  91;  Knittel  v.  Gushing,  44  Am.  E.  598;  McGinuis  v.  Savage,  1  S.  E. 
E.  746;  McComb  v.  Donald's  Adm'r,  82  Va.  908. 
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faith  and  without  notice.^  This  rule  has  been  maintained  in 
numerous  decided  causes  against  both  purchasers  and  creditors  of 
the  vendee,  but  it  is  said  with  great  force,  and  appears  to  be  the 
settled  conclusion  of  the  courts,  that  where  property  is  sold  on 
condition  to  one  who  is  allowed  to  assume  possession  and  the  ap- 
parent ownership,  third  persons  have  a  right  to  consider  it  his ; 
and  it  is  incumbent  on  the  vendor,  who  would  claim  the  owner- 
ship adversely  to  the  rights  of  such  third  persons  to  prove  that 
the  condition  has  not  been  performed.^  The  following  are  given 
from  among  many  cases  which  illustrate  the  rule  as  we  have  stated 
it.  In  a  certain  case  ^  the  plaintifl'  sold  a  piano,  taking  from  the 
purchaser  this  note : 

"  *^^^-  "Boston,  February  16,  1870. 

Thirty  days  after  date  I  promise  to  pay  to  the  order  of  Fred- 
erick Zuchtmann  six  hundred  dollars,  value  received ;  and  piano. 
Style  4,  No.  1988,  is  the  property  of  Frederick  Zuchtmann,  un- 
til this  note  is  paid  in  full.  George  F.  Atwood." 

Possession  of  the  piano  was  delivered  to  Atwood,  and  a  re- 
ceipted bill  of'  sale  given  therefor,  and  at  his  request  no  statement 
of  the  condition  of  the  sale  was  inserted  therein.  Afterwards  the 
defendant  bought  the  piano  from  Atwood  without  notice  of  the 
condition,  after  having  been  informed  by  the  plaintiff  that  he  had 
sold  it  to  Atwood,  and  after  having  seen  the  bill  of  sale,  but  be- 
fore Atwood  had  paid  for  the  piano.     Under  these  circumstances 

>  See  also  Aultman  v.  Mallory,  5  Neb.  178;  25  Am.  K.  478,  citing  Story  on 
Sales,  §  313;  Hussey  v.  Thornton,  4  Mass.  405;  Marston  v.  Baldwin,  17  Id.  606; 
Barret  v.  Pritchard,  2  Pick.  512;  HUl  v.  Freeman,  3  Cush.  257;  Gambling  d. 
Bead,  1  Meigs,  281;  Bigelow  v.  Huntley,  8  Vt.  151;  Smith  v.  Foster,  18  Id.  182; 
Brewster  v.  Baker,  20  Barb.  364;  George  v.  Stubbs,  26  Me.  243;  Stewall  v.  Henry, 
9  Ala.  24;  Clark  fj.  Wells,  45  Vt.  4;  12  Am.  B.  187;  Old  Dominion  Steamship 
Co.  V.  Burckhardt,  31  Grat.  664;  Wheeler  &  Wilson  Mfg.  Co.  v.  Teetzlaf,  Vol.  6, 
Va.  Law  Journal,  372;  Vassar  v.  Buxton,  Id.  510. 

'  Chitty  on  Contracts,  p.  408,  note. 

'Zuchtmann  v.  Roberts,  109.  Mass  53;  12  Am.  R.  663, 
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it  was  held  that  in  the  absence  of  fraud,  the  plaintiff  was  not 
estopped  to  claim  the  piano  from  the  defendant.' 

The  case  of  Fosdick  v.  Schall,  99  U.  S.  R.  (9  Otto)  235,  was  as 
follows :  On  February  1,  1873,  a  railroad  company  entered  into  a 
contract  with  a  manufacturer  by  which  he  agreed  to  sell  and  deliver 
to  the  company,  at  a  price  payable  in  instalments,  a  number  of 
cars,  which,  until  they  should  be  paid  for  were  to  remain  his  prop- 
erty. They  were  delivered,  were  numbered,  marked  and  lettered 
as  his  property,  and  were  afterwards  used  in  the  ordinary  business 
of  the  company.  Prior  to  this  contract  the  company  had  mort- 
gaged all  its  property  which  it  then  owned  or  should  thereafter 
acquire.  In  a  subsequent  conflict  between  the  mortgagee  and  the 
contractor,  the  supreme  court  of  the  United  States  admitting  that 
the  mortgage  would  cover  property  which  the  company  might 
afterwards  acquire,  decided  that  it  had  not  acquired  those  cars,  and 
that  they  belonged  to  the  contractor,  and  were  not  subject  to  the 
mortgage.^ 

The  decided  causes  are  not,  however,  entirely  unanimous,  and 
the  conflict  between  them  seems  to  cast  doubt  upon  the  principle, 
which  is,  however,  sustained,  as  we  have  stated  it,  by  the  great 
weight  of  authority.  For  instance  :  where  one  sold  and  delivered 
a  house-car  under  a  bill  of  sale  which  provided  that  "  said  H  re- 
serves the  right  from  said  car  until  fully  paid,  but  said  P  shall 
have  the  use  of  said  car  from  date ;  should  said  P  fail  to  comply 
with  this  agreement,  said  H  shall  have  the  right  to  take  said  car 
from  said  P  as  his  property,"  it  was  held  that  while  it  was  a  con- 
ditional sale,  the  car  might  be  taken  under  execution  by  P's  judg- 
ment creditors.*  "  No  doubt,"  said  the  court,  "  this  might  be  a 
valid  lien  or  arrangement  as  between  the  parties,  and  it  is  likely 
the  parties  had  nothing  else  in  view.     But  the  policy  of  the  law 

1  Stadtfield  V.  Huntsman,  92  Penn.  53;  37  Am.  E.  661;  note,  pp.  664  to  668. 

'  See  also  Fosdick  v.  Car  Company,  99  U.  S.  E.  (9  Otto)  256.  The  statute,  Code 
2  2462,  as  amended,  makes  special  provision  as  to  sales  of  locomotives  and  other 
railroad  equipments  when  a  conditional  sale  is  made. 

»Haak  v.  Linderman,  64  Penn.  St.  499;  3  Am.  E.  612. 
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against  secret  liens  renders  it  utterly  worthless  as  against  creditors, 
and  this  the  cases  cited  abundantly  show."  The  distinction  drawn 
by  the  learned  judge  in  this  case  is  between  cases  where  the  pos- 
session is  parted  with  only  on  the  footing  of  a  bailment,  and  the 
delivery  on  a  contract  of  sale,  with  a  reservation  of  a  right  of 
reclamation  if  not  paid  for.  The  difference  between  the  facts  of 
this  case  and  those  in  the  case  of  Fosdick  v.  Schall,  do  not  seem 
to  justify  so  great  a  difference  in  the  conclusions  reached  in  the 
two  cases.  Indeed,  neither  case  seems  to  be  a  violation  of  the  rule 
that  a  party  may  sell  his  property  in  such  manner  as  he  chooses, 
fixing  the  time  with  the  other  contracting  party,  at  which  the  right 
of  property  shall  pass,  and  such  a  contract,  in  the  absence  of  fraudj 
will*be  good  against  either  creditors  or  purchasers  without  notice. 
A  limit,  indeed,  may  be  fixed  to  such  transactions  by  providing  by 
statute,  as  is  done  in  Virginia,'  that  the  property  shall  in  certain 
cases  be  taken  to  be  with  the  possession,  after  a  certain  lapse  of 
time,  unless  the  contract  proving  that  not  to  be  the  case  shall  be 
put  to  record,  and  by  requiring  a  record  of  a  bill  of  sale  when 
possession  remains  with  the  vendor,  in  order  to  affect  creditors  and 
subsequent  purchasers  without  notice. 

Where  personal  property  is  sold  send  delivered  on  credit,  or  on 
agreement  that  the  title  is  not  to  pass  until  payment  is  complete, 
the  property,  except  for  the  statute,  remains  so  entirely  that  of  the 
vendor  that  the  purchaser  is  held  to  have  no  interest  subject  to 


'  Code,  U  2461,  2462,  aa  amended  by  act  of  February  23,  1894,  Acts  1893-4, 
p.  422,  and  by  Acts  1889-90,  p.  108,  and  I  2465  as  amended  by  act  of  March  3, 
1898,  which  provides  that  every  bill  of  sale  or  contract  for  the  sale  of  goods  and 
chattels,  when  the  possession  is  allowed  to  remain  with  the  grantor  ( and  any  such 
bill  of  sale  or  contract  shall  be  in  writing  and  signed  by  the  vendor),  shall  be  void 
as  to  subsequent  purchasers  for  valuable  consideration  without  notice  and  creditors, 
until  and  except  from  the  time  that  it  is  duly  admitted  to  record  in  the  county  or 
corporation  wherein  the  property  embraced  in  such  contract,  deed  or  bill  of  sale 
may  be.  For  a  discussion  of  this  rather  obscure  amendment,  see  Va.  Law  Register, 
Vol.  4,  pp.  617,  696,  712.  Note  Braxton  v.  Bell,  92  Va.  229,  where  it  is  held  that 
the  registry  of  an  executory  contract  for  the  transfer  of  chattels  is  not  notice  to  sub- 
sequent purchasers.     See  also  Callahan  v.  Young,  90  Va.  574. 
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execution  of  his  creditors.^  So  it  has  been  held  that  one  who  hires 
a  piano  with  an  agreement  that  when,  and  not  until,  the  rent, 
amounts  to  a  specific  sum,  the  piano  shall  become  his  property, 
has  no  attachable  interest  before  the  payment  of  the  full  sum ;  the 
question  whether  the  owner,  by  allowing  the  hirer  to  remain  jn 
possession  as  ostensible  owner,  is  estopped  from  denying  such 
ownership  being  one  of  fact,  and  the  burden  of  proof  of  the  non- 
fulfillment of  the  condition  of  sale  being  on  the  owner.'' 

Deeds  of  Trust 

§  299.  A  deed  of  trust  is  a  conveyance  by  the  debtor  or  some 
other  person  to  a  third  person,  of  real  or  personal  property,  or  of 
both,  in  trust  to  secure  payment  of  a  debt  or  debts,  or  to  indemnify 
sureties.'  When  real  estate  is  conveyed,  the  wife  of  the  grantor 
must  unite  therein  as  in  other  deeds,^  in  order  to  release  her  con- 
tingent right  to  dower,  and  the  trustee  named  in  a  deed  of  trust 
of  land  must  be  some  person  who  is  sui  juris  and  not  owning  a 
debt  secured  in  the  deed  or  indemnified  thereby,  but  a  conveyance 
to  the  creditor  himself,  while  it  will  not  affect  the  lien,  will  pre- 
vent a  sale  without  the  intervention  of  a  court  of  equity,'  or  at 
least  the  substitution  of  a  new  trustee.^ 

» Cole  V.  Berry,  13  Vroom,  308;  36  Am.  B.  511.  So  the  law  was  in  Virginia 
prior  to  the  present  statute.     McComb  v.  Donald,  82  Va.  903. 

2  Goodell  V.  Fairbrother,  12  B.  I.  233;  34  Am.  E.  631.  See  also  Latham  o. 
Sumner,  89  111.  233;  31  Am.  E.  79.  But  see  Lucas  v.  Campbell,  88  111.  447,  re- 
ported on  page  81,  31  Am.  E.  The  law  ia  well  stated,  and  the  cases  generally 
collected  in  Bump  on  Fraudulent  Conveyances,  p.  150  and  notes.  The  rules  as  to 
the  effect  of  possession  as  prima  fade  evidence  of  ownership  are  discussed.  Ante, 
Vol.  1,  pp.  563,  565,  567. 

'  The  lien  of  the  deed  of  trust  always  operating  for  the  benefit  of  the  surety. 
Hauser  v.  King,  76  Va.  731. 

*  The  form  of  the  deed  of  trust  is  provided  by  statute.  Code,  I  2437;  Code  W. 
Va.,  Ch.  72,  i  1.  See  also  the  forms  for  inortgages  and  deeds  of  trust.  Minor's 
Inst.,  Vol.  4,  Pt.  2,  pp.  1332  to  1334. 

'  Minor's  Inst.,  Vol.  2,  p.  290.  A  trustee  may  be  required  to  give  a  bond.  Code, 
§  3420.  And  the  statute  applies  equally  to  deeds  of  trust  executed  before  its  date. 
Lackland  v.  Davenport,  84  Va.  638. 

«  Code,  §  3419,  as  amended  by  act  of  March  2,  1898,  Acts  1897-8,  p.  687,-  pro- 
vides for  the  appointment  of  a  new  trustee  when  the  one  named  in  the  deed  has 
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The  deed  of  trust  must  be  on  property  capable  of  being  con- 
veyed, which  must  be  sufficiently  described  in  the  deed.  It  should 
provide  the  terms  of  its  enforcement  and  commonly  fixes  the  com- 
pensation of  the  trustee.  This  is  usually  fixed  at  five  per  cent,  on 
the  proceeds  of  sale,  but  where  no  compensation  is  fixed  in  the 
deed,  the  statute '  provides  that  it  shall  be  fiive  per  cent,  on  the 
first  three  hundred  dollars,  and  two  per  cent,  on  the  residue  of  the 
proceeds  of  sale.^ 

How  far  the  Participation  of  the  Creditor  is  Essential  to  a  Valid 

Trust. 

§  300.  It  is  not  necessary  to  the  validity  of  a  deed  of  trust  that 
it  should  be  executed  by  the  cestui  que  trust  or  by  the  trustee,^  or 
with  the  knowledge  of  the  creditor  secured,^  for  their  assent  to  its 
benefit  to  them  will  be  presumed  until  they  expressly  or  impliedly 
dissent  therefrom ;  ^  and  a  subsequent  assent  even  by  act  in  pais 
by  either  the  trustee  or  cestui  que  trust,  if  given  before  the  rights 
of  other  parties  attach,  has  relation  to  the  execution  of  the  instru- 
ment and  gives  effect  to  it  ah  initio.^  Inasmuch,  however,  as  assent 
in  such  cases  is  presumed  until  the  contrary  is  expressed  or  implied 
from  some  positive  act,  assent  after  the  rights  of  third  parties  at- 
tach, does  not  enable  those  rights  to  intervene  between  the  lien  as 
of  the  date  of  the  deed  of  trust  and  the  assent  thereafter  given. 

died,  removed  beyond  the  limits  of  the  State,  declined  to  accept  the  trust  or  has 
resigned,  by  motion  after  reasonable  notice. 

>  Code,  2  2442;  Code  of  W.  Va.,  Ch.  72,  ?  6.  See  this  section  for  the  elaborate 
and  careful  provisions  made  by  the  statute  for  regulating  the  enforcement  of  a  deed 
of  trust. 

''Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  64. 

^  Deed  of  trust  upon  all  a  debtor's  property  on  condition  of  a  full  release  lield 
to  be  valid.  Clayton  v.  Johnson,  36  Ark.  406;  38  Am.  R.  40.  Contra,  Hubbard 
V.  McISTaughton,  43  Mich.  220;  38  Am.  R.  176;  AnU,  Vol.  1,  p.  569;  Curtan  & 
Comer  v.  Chalkley,  Trustee,  Hughes,  J.,  15  Va.  Law  Journal,  477. 

*  Cochran  v.  Paris,  11  Grat.  348;  Dance  et  al  v.  Seaman  et  al,  Id.  778. 

^Skipwith's  Ex' or  v.  Cunningham,  &c.,  8  Leigh,  271;  AnU,  Vol.  1,  pp.  106, 
579,  note;  Bowden  v.  Parrish,  86  Va.  67. 

«  Minor's  Inst.,  Vol.  2,  p.  620;  Zell  Guano  Co.  v.  Heatherly,  38  W.  Va.  409. 
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In  consequence  of  these  principles  it  was  held  that  a  delay  of  ten 
months  by  the  trustee  to  accept  the  deed,  and  expressions  of  doubt 
and  hesitation  about  accepting  the  trust  made  by  the  trustee  to  a 
creditor  of  the  grantor  claiming  against  the  deed,  without  the  trus- 
tee's having  seen  the  deed  or  knowing  its  precise  terms,  created  no 
bar  to  the  subsequent  acceptance  of  the  trust  by  the  trustee,  and 
his  acceptance  related  back  to  the  date  of  the  deed,  and  the  title 
of  the  trustee,  who  accepted  after  a  sale  of  the  trust  subject  under 
an  execution  agamst  the  grantor  in  the  deed  of  trust,  made  after 
the  record  of  the  trust  and  before  the  acceptance  of  the  trustee, 
was  held  to  be  good  against  a  purchaser  at  such  a  sale.^ 

Description  of  Property  Conveyed  in  a  Deed  of  Trust. 

§  301.  A  sufficient  description  of  the  property  conveyed  is  nec- 
essary in  order  to  give  fair  warning  to  persons  who  might  other- 
wise unwittingly  deal  with  reference  to  it,  but  all  that  is  needed  is 
a  fair  means  of  identification.^ 

Hence  it  was  held  that  where  there  was  otherwise  a  sufficient 
general  description  of  personal  property  conveyed  in  a  deed  of 
trust,  the  fact  that  the  deed  referred  to  an  inventory  of  a  stock  of 
goods  conveyed,  which  would  "as  soon  as  practicable  be  taken 
and  be  annexed  to  this  deed  as  a  schedule,  to  be  marked  Schedule 
A,  and  which  schedule,  when  so  annexed,  is  to  be  treated  as  a  part 
of  this  deed,"  but  which  was  not  so  annexed  before  the  recording 
of  the  deed,  did  not  invalidate  the  deed.'     The  same  was  held 

»  Christian  v.  Yancey,  2  P.  &  H.  240. 

*  Clark  V.  Munyan,  22  Pick.  410;  33  Am.  Dec.  752.  See  Mundy  v.  Vawter,  3 
Grat.  518. 

^  Gordon  et  ah  v.  Cannon  et  als,  18  Grat.  887.  See  also  Deaver  v.  Savage,  3  Mo. 
252;  25  Am.  Dec.  437.  As  to  the  proper  description  of  real  property,  see  Sharp 
i;.  Thompson,  100  111.  447;  39  Am.  B.  61;  Moreland  v.  Brady,  8  Oreg.  303;  44 
Am.  R.  581.  A  description  of  live  stock  by  number  was  held  sufficient  in  Barker 
V.  Wheelip,  5  Humphreys,  329;  42  Am.  Dec.  432;  note,  433.  See  also  Harding 
V.  Cohen,  12  Metcalf,  333;  46  Am.  Dec.  680;  note,  p.  686.  Pictures,  pianos  and 
billiard  tables  were  held  to  be  included  in  the  word  furniture  in  Sumner  v.  Blakslee, 
59  N.  H.  242;  47  Am.  E.  196;  note,  p.  197  to  199. 
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where  no  schedule  was  annexed,  but  the  property  conveyed  in  the 
deed  was  described  as  "  all  the  stock  of  goods  now  in  the  store- 
house now  occupied  by  said  Williams  (the  grantor)  in  conducting 
the  mercantile  business  in  the  town  of  West  Point,  Virginia."  ^ 

In  the  case  of  Harvie  et  al  v.  Wickham,  6  Leigh,  236,  it  was 
doubted  whether  the  description  "  all  the  grantor's  household  and 
kitchen  furniture  then  held  and  used  by  him  at  his  residence  at 
R,"  was  not  void  as  against  the  grantor's  other  creditors  for  vague- 
ness and  uncertainty,  but  in  the  light  of  later  cases  that  descrip- 
tion would  probably  be  held  to  be  sufficient.^ 

Where  an  insolvent  debtor  made  a  deed  wherein  it  was  recited 
that  the  ^signer  "  is  indebted  to  divers  persons,  etc.,  and  is  desir- 
ous of  providing  for  the  payment  thereof  by  assignment  of  all  his 
property,"  and  in  the  granting  clause  the  property  was  described 
as  "  all  his  goods,  etc.,  chases  in  action,  and  property  of  every  name 
and  nature  belonging  to  him,  and  which  are  more  particularly  and 
ftilly  enumerated  in  the  schedule  hereto  annexed,  marked  Schedule 
A,"  it  was  held  that  the  general  words  of  the  deed  were  limited 
and  controlled  by  the  schedule,  and  that  a  sum  of  money  not 
named  in  the  schedule  did  not  pass  to  the  assignee  under  the  deed.^ 

A  buggy-maker  made  a  mortgage  of  "  ten  new  buggies  "  with- 
out delivering  possession,  he  having  more  than  ten  on  hand  at  the 
time,  and  the  mortgage  was  held  ineffectual  to  pass  title  to  any 
particular  buggies,  or  to  any  interest  in  the  buggies  on  hand  ;  and 
that  the  mortgagee  could  not  maintain  an  action  for  the  recovery 
of  ten  new  buggies  in  the  possession  of  the  mortgagor  or  his  per- 
sonal representative.* 

» Williams  et  al  v.  Lord  &  Eobinson  et  als,  75  Va.  390;  Ante,  Vol.  1,  p.  569. 
Conveyance  of  "all  the  lands  of  the  grantor  in  the  county  of  H"  held  valid. 
Vanmeters  v.  Vanmeters,  3  Grat.  142.  Deed  of  trust  on  "a  piece  of  land  near 
Bacon  Quarter  Branch"  held  too  vague  and  indefinite.  George  v.  Bates,  90  "Va. 
839. 

^  Winslow  V.  Merchants  Ins.  Co.,  4  Metcalf,  306;  38  Am.  Dec.  368;  Melvin  v. 
Proprietors,  &c.,  5  Metcalf,  15;  38  Am.  Dec.  384. 

•  Mims  V.  Armstrong  et  al,  31  Md.  87;  1  Am.  K.  22. 

•  Blakely  v.  Patrick,  67  N.  C.  40;  12  Am.  B.  600. 
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Property  was  described  in  a  chattel  mortgage  as  "  one  frame 
grain  elevator  warehouse  *  *  *  ^Jtli  a^  tj^e  appurtenances 
thereto  belonging."  Fifty  feet  distant  was  an  engine  house,  con- 
taining an  engine  and  boiler,  connected  by  a  rubber  belt  with  the 
elevator,  when  in  operation.  One  hundred  feet  distant  were  an 
office  building  and  stationary  scales,  entirely  disconnected  from  the 
elevator,  and  used  also  in  other  business.  The  buildings  were  all 
on  leased  ground.  Under  these  circumstances  it  was  held  :  that 
the  outbuildings  and  the  machinery  and  scales  were  not  appurte- 
nant to  the  elevator,  and  did  not  pass  under  the  mortgage ;  that 
the  mortgage  being  unambiguous,  parol  evidence  was  inadmissible 
to  show  what  was  intended  to  be  conveyed ;  ^  and  the  opinion  of 
witnesses  as  to  wJud  is  appurtenant  is  incompetent.^ 

It  was  held  of  a  railroad  company,  owning  the  whole  of  a  long 
railroad,  and  all  the  rolling  stock  upon  it,  that  it  might  assign 
particular  portions  of  such  rolling  stock  to  particular  divisions — 
certain  cars,  for  example,  to  one  division ;  the  residue  of  the  roll- 
ing stock  to  another — and  mortgage  such  portions  with  such  divi- 

^  The  rule  as  to  the  admissibility  of  parol  evidence  to  explain  an  ambiguous  deed 
of  trust  is,  that  it  is  admissible  to  show  that  a  debt  secured  to  one  creditor  was  in- 
tended to  be  secured  under  the  provisions  of  the  deed  to  another  creditor  (Griffin 
■u.  Macauley,  7  Grat.  476),  to  prove  that  a  debt  was  intended  to  be  secured,  for 
which  no  note  was  given  when  the  deed  of  trust  described  it  as  "  a  note  for  SI,  000 ' ' 
(Eacho  V.  Cosby,  26  Grat.  112);  and  it  has  also  been  held,  that  the  existence  of  a 
trust  having  been  established  by  a  writing,  parol  evidence  of  conversations  con- 
cerning the  trust  between  the  trustee  and  his  brother  referred  to  in  the  writing, 
was  admissible  for  the  purpose  of  describing  or  defining  what  was  meant  by  the 
writing.  Kingsburry  v.  Bumside,  58  111.  310;  11  Am.  K.  67.  See  also  Stone  u. 
Clark,  1  Metcalf,  378;  35  Am.  Dec.  373,  notes;  Stover  v.  Herrington,  7  Ala.  142; 
41  Am.  Dec.  86;  notes,  91;  Norwood  v.  Byrd,  1  Richardson,  135;  42  Am.  Dec. 
406;  note,  410;  Bumpas  v.  Dotson,  7  Humphreys,  310;  46  Am.  Dec.  81;  Bank  of 
Utica  V.  Findo,  3  Barbour's  Chy.  293;  49  Am.  Dec.  175;  note,  177.  The  acci- 
dental omission  to  insert  in  a  mortgage  the  amount  of  the  bond  which  it  is  given 
to  secure  does  not  invalidate  the  mortgage  nor  postpone  its  lien  to  that  of  a  subse- 
quent mortgage.  Hall's  Ex'or  v.  Lambert's  Ex'or,  3  Halstead's  Chy.  651;  51 
Am.  Dec.  272;  note,  274.  For  the  rule  as  to  the  evidence  of  the  debt  and  the 
description  to  be  made  of  it  in  a  deed  of  trust,  see  Biggs  v.  Armstrong,  23  W. 
Va.  760. 

'  Fray  v.  Drahos,  6  Neb.  1;  29  Am.  E.  353. 
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sions,  so  as  to  attend  them,  but  whether  the  company  had  so 
mortgaged  its  rolling  stock  was  held  to  be  a  question  of  intention.' 

Property  that  may  be  Conveyed  by  a  Deed  of  Trust. 

§  302.  Every  kind  of  property  that  may  be  sold  or  assigned  at 
law,  whether  real  or  personal,  may  be  the  subject  of  a  deed  of 
trust,  and  this  includes  a  recipe  for  a  medicine,  the  copyright  of 
a  book,  a  patent  right,  a  trade  secret,  growing  crops,^  and  ice  on 
a  pond.' 

In  equity,  choses  in  action,  expectancies,  contingent  interests,  and 
even  possibilities,  may  be  assigned,  and  equitable  reversionary  in- 
terests stand  upon  the  same  footing.  It  is  moreover  held  that 
property  not  owned  by  the  assignor  at  the  timej  and  not  even  in 
esse,*  may  be  assigned  in  equity,  and  a  valid  trust  created  in  a 
naked  power  of  authority.^ 

Among  other  things  which  are  incapable  of  assignment,  on 
grounds  of  public  policy,  or  because  ot  the  prohibition  of  the 
statute,  are  the  salary  of  a  judge,  and  a  pension  given  by  the  State.* 

Conveyance  of  Future  Acquirements. 

§  303.  We  have  hitherto^  had  occasion  to  observe  that  one  can- 
not grant  or  charge  that  which  he  does  not  own,  or  which  does 
not  exist  at  the  time  of  the  conveyance  ;  *  although  one  may  con- 

'  Minnesota  Company  v.  St.  Paul  Company,  2  Wall.  609;  Id.,  6  Wall.  742. 

'Perry  on  Trusts,  Vol.  1,  ?  67;  Post,  I  304. 

'Higgins  V.  Kusterer,  41  Mich.  318;  32  Am.  E.  160. 

■>  But  see  Post,  I  303.     ' 

'  Perry  on  Trusts,  Vol.  1,  I  68,  and  cases  cited. 

'  Perry  on  Trusts,  ?  69.  These  are  English  rules.  As  to  the  validity  of  a  deed 
of  trust  upon  a  stock  of  goods,  see  Ante,  Vol.  1,  pp.  566,  568.  In  Clark  v.  Hyman, 
55  Iowa,  14;  39  Am.  K.  160,  it  is  held  that  a  mortgage  of  a  stock  of  merchandise 
is  not  conclusively  fraudulent. 

'  Ante,  Vol.  1,  p.  570. 

8  See  also  the  opinion  of  Burks,  J.,  in  Brockenbrough' s  Ex'x  et  al  v.  Brocken- 
brough's  Adm'r  el  al,  31  Grat.  592,  citing  Smithurst  v.  Edmunds,  1  McCarter;  14 
N.  J.  Chy.  B.  409;  Cordeman  v.  Smith,  41  Barb.  404;  Beale  v.  White,  94  U.  S. 
E.  (4  Otto)  382;  WUson  v.  Boyce,  92  U.  S.  E.  (2  Otto)  320.     Mortgage  of  after- 
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tract  for  the  delivery  and  future  sale  of  that  which  is  not  in  exist- 
ence at  the  time  and  may  be  liable  for  such  damages  as  the  other 
contracting  party  may  suffer  by  reason  of  a  failure  to  perform  the 
contract.  This  rule  has  been  exemplified  by  the  instance  of  a 
grant  of  all  the  wool  to  be  grown  on  sheep  which  the  grantor 
owns,  which  is  valid,  and  a  grant  of  the  wool  that  shall  grow  upon 
sheep  that  the  grantor  may  thereafter  buy,  which  has  been  regarded 
as  invalid.  We  have  also  further  seen  that  one  may  make  a  grant 
of  property  afterwards  to  be  acquired,  and  while  it  is  thought  that 
that  alone  will  be  invalid,  yet  if  after  it  is  acquired  the  grantor 
performs  some  new  act  indicating  his  intention  that  the  property 
shall  pass  under  his  former  grant,  then  the  grant,  coupled  with  the 
act,  will  constitute  a  valid  conveyance.  The  decided  causes  on 
this  subject  are  by  no  means  harmonious,  and  there  is  considerable 
variance  both  in  the  expression  of  the  principles  and  apparently 
in  their  application.  A  conveyance  of  "  all  stock  of  horses,  mules, 
cattle,  sheep  and  hogs  mih  the  increase  of  tiTe  same  then  on  the 
said  land  and  thereafter  placed  on  the  same,"  was  held  to  be  valid 
between  the  parties,  and  not  fraudulent  per  se,  but  a  doubt  was 
expressed  whether  such  a  conveyance  would  be  good  against  sub- 
sequent execution  creditors.^  This  question  again  ^  came  before 
the  court  of  appeals  of  Virginia  in  a  case  where  the  o'wner  of  a 
cotton  factory  entered  into  a  covenant  rmder  seal  with  a  party, 
which  covenant  was  duly  admitted  to  record,  and  which  recited  a 
previous  deed  of  trust  to  secure  advancements  made  or  to  be  made 
by  the  same  contracting  party,  to  the  owner  of  the  factory,  and 
which  recited  further  that  in  consideration  of  the  premises  and  of 

acquired  property  without  other  act  of  possession  or  exercise  of  ownership  held 
invalid.  Moody  v.  Wright,  13  Metcalf,  17;  46  Am.  Dec.  706;  note,  712  to  718. 
As  to  a  potential  existence  validating  a  mortgage,  see  Wiantt  v.  Hays,  W.  Va. ;  18 
S.  E.  E.  807.  Assignment  of  future  earnings  held  good.  Mulhall  v.  Qninn,  1 
Gray,  105;  61  Am.  Dec.  414;  note,  417.  See  also  Field  v.  Mayor  of  New  York, 
6  N.  Y.  179;  57  Am.  Dec.  435;  note,  440  to  442. 

'  Brockenbrough' s  Ex'x  et  al  v.  Brockenbrough's  Adm'r  et  al,  31  Grat.  580. 

'  First  National  Bank  of  Alexandria  v.  Tumbull  &  Co.,  32  Grat.  695;  Calkins  v. 
Lockwood,  16  Conn.  276;  41  Am.  Dec.  143. 
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advances  already  made  and  to  be  thereafter  made  for  the  purchase 
of  cotton,  or  for  other  expenditures  connected  with  the  manufac- 
ture of  cotton  goods  at  the  factory,  the  owner  thereof  covenanted 
to  deliver  to  the  other  party  each  yard  of  cotton  goods  manufac- 
tured by  him  there,  and  the  other  party  agreed  from  time  to  time 
to  advance  such  sums  of  money  as  might  be  required  for  the  pur- 
chase of  cotton  manufactured  in  said  factory,  and  that  he  would 
advance  money  for  the  payment  of  the  hands,  etc.  The  owner  of 
the  factory  further  agreed  that  he  would  sell  no  manufactured 
goods  unless  upon  receipt  of  written  authority  from  the  other  party 
to  that  effect,  specifying  the  amount  of  goods  to  be  sold,  the  terms 
of  sale,  and  approving  the  credit  of  the  purchaser,  with  other 
similar  provisions  ;  and  finally  it  was  provided  that  the  party  thus 
agreeing  to  advance  the  money  should  have  the  same  security  un- 
der the  deed  of  trust,  the  previous  execution  of  which  was  recited, 
as  if  the  agreement  had  been  executed  at  the  same  time  as  the 
deed.  After  this  %reement  was  executed  and  recorded,  an  exe- 
cution was  levied  upon  raw  cotton  and  cotton  in  the  process  of 
manufacture  which  had  been  purchased  and  delivered  at  the  factory 
under  the  articles  of  agreement ;  and  also  upon  some  cotton  cloth 
which  had  been  manufactured  out  of  the  raw  material.  Upon  the 
issue  made  between  the  execution  creditor  and  the  party  claiming 
under  the  contract,  the  latter  prevailed,  but  the  court  of  appeals 
declared  that  it  did  not  mean  thereby  to  construe  the  registry  laws 
of  Virginia  with  regard  to  all  contracts  in  respect  to  after-acquired 
property.' 

In  this,  and  in  the  previous  case,^  the  court  of  appeals  quoted 
with  apparent  approval,  the  rule  laid  down  by  Mr.  Justice  Story 
in  Mitchell  v.  Winslow,  2  Story,  630,  as  follows:  "It  seems  to 
me  a  clear  result  of  all  the  authorities  that,  whenever  the  parties 
by  their  contract  intend  to  create  a  positive  lien  or  charge,  either 
upon  real  or  personal  property,  whether  then  owned  by  the  assignor 

1  See  also  Hope  v.  Hayley,  34  Eng.  Law  &  Eq.  K.  189. 

=  Brockenbrougli's  Ex'x  v.  Brockenbrougli' a  Adm'r  et  ok,  31  Grat.  580. 
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or  not,  or  if  personal  property,  whether  it  is  then  in  esse  or  not,  it 
attaches  in  equity  as  a  lien  or  charge  upon  the  particular  property 
as  soon  as  the  assignor  or  contractor  acquires  a  title  thereto  against 
the  latter,  and  all  persons  asserting  a  claim  thereto  under  him, 
either  voluntarily,  or  with  notice,  or  in  bankruptcy." 

In  the  case  of  Beale  v.  White,  94  U.  S.  K.  (4  Otto)  382,  it  is 
said  that  the  law  will  permit  the  grant  or  conveyance  to  take  effect 
upon  the  property  when  it  is  brought  into  existence,  and  belongs 
to  the  grantor,  in  fulfillment  of  an  express  agreement,  if  founded 
on  a  good  consideration,  and  it  appears  that  no  rule  of  law  is  im- 
pinged, and  the  rights  of  third  parties  are  not  prejudiced ;  but  it 
is  there  admitted  that  decided  cases  may  be  found  in  which  the 
rule  as  stated,  is  greatly  qualified,  and  others  where  it  is  expressly 
denied,  if  applied  in  ordinary  business  transactions.^ 

This  case  arose  under  an  act  of  Congress  which  provided  that 
the  lien  of  a  landlord  should  have  priority  over  a  deed  of  trust 
made  by  his  tenant  after  the  commencement  of  his  tenancy,  and 
the  landlord's  lien  was  held  to  cover  chattels  subsequently  acquired 
by  the  tenant  and  by  him  placed  upon  the  premises. 

In  a  subsequent  case  ^  the  same  court  without  referring  to  the 
case  just  cited,  declared,  that  a  mortgage  by  a  railroad  company 
which  covered  its  engines  and  machinery,  carried  not  only  the  cars, 
engines  and  machinery  in  existence  at  the  date  of  the  mortgage, 
but  such  as  took  their  place,  or  were  subsequently  added  to  them 
by  the  company  and  were  in  existence  at  the  time  of  the  fore- 
closure. And  the  court  said,  "  This  kind  of  property  is  necessarily 
undergoing  constant  wear  and  consequent  destruction;  and  the 

'  This  is  the  language  of  Burks,  J. ,  in  citing  this  case  in  the  opinion  delivered 
by  him  in  31  Grat. ,  p.  592.  By  sale  of  timber  trees  standing,  to  be  chosen  by  the 
vendee,  it  was  held  that  an  interest  passed  which  the  vendee  might  assign  before 
election  was  made.  McCoy  v.  Herbert,  9  Leigh,  548.  See  also  Smith  v.  Bryan,  5 
Md.  141;  59  Am.  Dec.  104;  note,  107. 

2  Shaw  V.  Bill,  95  U.  S.  K.  (5  Otto)  16,  citing  Pennock  v.  Coe,  23  How.  117; 
P.  W.  &  B.  E.  B.  Co.  V.  Woelppor,  64  Penn.  St.  366  (reported  also  in  3  Am.  B. 
596);  Fhilipps  v.  Winslow,  18  B.  Monroe  (Ky. ),  431;  Miltenberger  v.  Logansport 
K.  B.  Co.,  106  U.  S.  B.  286. 
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mortgage  in  suit,  so  far  as  that  property  is  concerned,  would  have 
been  of  little  value  if  this  lien  did  not  extend  to  such  as  took  its 
place  or  was  added  to  it  by  the  company."  ^ 

The  question  of  the  validity  of  an  assignment  of  after-acquired 
property  was  to  some  extent  before  the  court  of  appeals  of  West 
Virginia  in  the  case  of  Holling,  Brokenhoff  &  Co.  v.  Cabell,  9 
W.  Ya.  522,  and  it  was  there  held  that  an  assignment  by  an  agri- 
cultural society  of  the  proceeds  to  arise  from  a  fair  to  be  held  in  a 
few  days  was  invalid  against  the  lien  of  fieri  facias  that  went  into 
the  hands  of  the  sheriif  before  such  proceeds  had  been  paid  over 
to  the  creditors  secured  by  the  assignments. 

The  cases  on  this  subject  are  elaborately  set  out  in  the  notes  to 
the  reported  cause  of  Royall  v.  Rowles,  L.  Cases  in  Eq.,  Vol.  2, 
Pt.  2,  p.  1605  to  1674,  and  the  annotator  declares^  that  "it  is  a 
necessary  sequence  from  these  decisions  that  a  transfer  of  that 
which  the  grantor  does  not  own,  will  be  invalid  as  against  a  sale 
or  levy  made  after  he  has  acquired  the  title,  or  even  against  one 
who,  like  an  assignee  in  bankruptcy,  is  a  mere  volunteer.  See 
Moody  V.  Wright,  Hamilton  v.  Rogers,  Culkin  v.  Lockwood,  Potter 
('.  Kellogg,  7  Gushing,  456.  And  in  the  case  last  cited  it  was 
held  to  be  immaterial  that  the  grantor  has  bought  the  goods  which 
he  attempts  to  convey,  if  the  right  of  property  has  not  passed 

'  It  was  also  held  that  a  railroad  mortgage  as  against  the  company  and  its  privies, 
although  given  before  the  road  is  built,  attaches  itself  thereto  as  fast  as  it  is  built, 
and  to  all  property  covered  by  its  terms  as  fast  as  it  comes  into  existence  as  prop- 
erty of  the  company.  Galveston  Railroad  v.  Cowdrey,  11  Wall.  459.  See  also 
United  States  v.  New  Orleans  KaUroad,  12  Wall.  362.  But  in  the  case  of  Missis- 
sippi Valley  Co.  i;.  Chicago,  St.  Louis  and  New  Orleans  EaHroad  Company,  58 
Miss.  896;  38  Am.  B.  348,  the  railroad  company  mortgaged  all  its  "  real  and  per- 
sonal estate  and  franchises  now  owned  or  hereafter  to  be  acquired."  Subsequently 
the  company  bought  a  hotel,  a  storehouse,  some  vacant  town  lots  and  a  farm  of 
three  hundred  acres.  This  property  was  not  used  in  connection  with  the  railroad, 
but  the  company  carried  on  the  hotel  and  rented  the  farm.  It  was  held  that  as 
against  a  purchaser  under  a  subsequent  judgment  the  mortgagee  got  no  title  to  the 
property.  The  cases  bearing  upon  this  general  question  and  the  exceptions  to  it 
are  set  forth  at  length  in  the  notes  to  38  Am.  E.,  p.  353  e(  seq.  See  also  Addison 
et  ah  V.  Lewis  et  als,  75  Va.  701. 

2  Page  1613. 
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under  the  sale ;  and  a  mortgage  executed  by  a  purchaser  before 
the  goods  had  been  delivered  or  set  apart  was  consequently  post- 
poned to  a  levy  made  after  he  had  acquired  the  legal  title." ' 

This  conclusion,  it  will  be  observed,  is  in  conflict  with  that  be- 
fore cited  as  having  been  reached  by  Judge  Story.  But  whatever 
the  different  rulings  and  conclusions  may  have  been,  the  object  of 
the  registry  laws  is  to  prevent  secret  liens,  and  by  the  record  of  a 
deed  or  other  lien  to  give  notice  thereof  to  parties  who  might 
otherwise  deal  as  to  property  affected  by  the  lien,  and  even  if 
thereby  no  general  rule  may  be  established,  each  case  will  be  so 
decided  as  to  comply  with  the  terms  and  the  object  of  the  statute.^ 

And  whatever  the  rule  may  be  as  to  executing  a  lien  upon 
property  to  be  thereafter  acquired,  if  the  lien  is  held  to  attach  to 
such  property  it  will  so  attach  subject  to  all  the  conditions  with 
which  the  property  itself  is  encumbered  when  it  comes  into  the 
hands  of  the  mortgagor,  and  the  mortgagee  takes  such  an  interest 
in  the  property  as  the  mortgagor  acquires  and  no  more.' 

By  some  of  the  decided  cases  it  is  also  held  that  a  sale  by  a 
tenant  of  next  year's  crop,  or  a  lien  thereon  when  the  crop  is  not 
yet  planted ;  "*  a  sale  of  the  future  increase  of  a  flock  of  sheep,  or 
of  the  wool,  and  an  assignment  of  the  freight  of  a  ship  for  an 
existing  voyage  or  for  one  on  which  she  is  about  to  depart,  are  all 
competent  and  valid  conveyances.^ 

^See  also  Parker  v.  Jacobs,'  14  S.  C.  112;  37  Am.  E.  724,  and  note,  p.  728. 

'  The  purchaser  of  mortgaged  lands  at  a  foreclosure  sale  is  not  entitled  to  the 
ungathered  crops  as  against  a  purchaser  thereof  before  the  foreclosure.  Willis  v. 
Moore,  59  Tex.  628;  46  Am.  E.  284;  Heoht  v.  Dettman,  56  Iowa,  679;  41  Am. 
E.  131;  note,  134. 

'Fosdick  V.  Schall,  99  U.  S.  E.  (9  Otto)  251;  United  States  v.  N.  0.  EaOroad, 
12  Wall.  362.  Growing  grass  is  not  subject  to  an  attachment.  ISTorris  v.  Watson, 
22  N.  H.  364;  55  Am.  Dec.  160;  note,  161  to  163.  As  to  a  levy  on  growing  corn 
in  Virginia,  see  Code,  I  904  as  amended  by  act  of  February  28,  1890,  Acts  1889-90, 
p.  116.  As  to  mortgages  on  unplanted  crops,  see  Mayer  v.  Taylor,  69  Ala.  403;  44 
Am.  E.  522;  note,  525.  A  mortgage  of  growing  crops,  including  grass,  is  held 
superior  to  a  subsequent  attachment.  Kimball  v.  Sattley,  55  Vt.  285;  45  Am.  E. 
614.    As  to  a;ssignment  of  prospective  profits,  see  Holling  v.  Cabell,  9  W.  Va.  522, 

*  But  see  Post,  §  304.  ^  Ante,  Vol,  1,  p.  570,  and  ca£^  cited. 
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,  Where  the  plaintiff's  mare  had  been  served  by  the  defendant's 
stallion,  and  the  plaintiff  executed  a  written  agreement  to  pay 
defendant  twenty  dollars  in  twelve  months  if  the  mare  proved 
with  foal,  "  colt  holden  for  payment,"  it  was  held  that  the  agree- 
ment was  a  mortgage  of  the  colt.^  And  on  the  principle  of  acces- 
sion, somewhat  akin  to  that  of  the  increase  of  animals,  it  was  held 
that  plants  and  shrubs,  the  growth  of  cuttings  from  plants  and 
shrubs  mortgaged,  pass  to  the  mortgagee.^ 

The  assignment  of  wages  to  be  thereafter  earned  under  an  exist- 
ing employment  has  been  held  to  be  valid,'  although  the  employ- 
ment was  for  no  definite  time,  but  the  assignment  of  the  salary  of 
a  public  officer  before  it  was  earned  was  held  to  be  invalid.* 

Deeds  of  Trust  on  Crops. 

§  304.  A  growing  crop  may,  without  doubt,  be  the  subject  for 
a  lien,'  even  though  the  deed  of  trust  is  not  to  be  enforced  for  two 
years  from  its  date  ;  ^  but  as  we  have  seen,^  a  doubt  is  expressed 
in  Virginia  whether  unplanted  or  future  crops  can  be  conveyed  so 

•  Sawyer  v.  Gerrish,  70  Me.  254;  35  Am.  K.  323;  McCarty  v.  Blevins,  5  Yerger, 
195;  26  Am.  Dec.  262.  See  also  Hull  v.  Hull,  Va.  Law  Journal,  1882,  p.  238. 
Mortgage  on  a  pregnant  mare  covers  colt  unless  weaned  before  maturity  of  mort- 
gage. Kellogg  V.  Lovely,  46  Mich.  131;  41  Am.  K.  151.  See  also  Darling  v. 
"Wilson,  60  N.  H.  59;  49  Am.  K.  305;  Funk  v.  Paul,  64  Wis.  35;  54  Am.  E.  576. 

'  Bryant  t).  Pennell,  61  Me.  108;  14  Am.  K.  550. 
'  Kane  v.  Clouger,  36  Mich.  436;  24  Am.  E.  599. 

*  Bliss  V.  Lawrence,  58  N.  Y.  442;  17  Am.  E.  273. 

'  What  passes  with  the  land  and  what  is  susceptible  of  a  mortgage  separate 
therefrom  is  discussed,  Ante,  |  283,  and  also  at  length  in  the  note  to  Purner  v. 
Piercy,  17  Am.  E.  595  to  601.  Of  mortgages  of  growing  timber,  see  Claflin  v. 
Carpenter,  4  Metcalf,  500;  38  Am.  Dec.  381;  notes,  p.  383.  Held  in  Coman  v. 
Thompson,  47  Mich.  22;  41  Am.  E.  706,  that  a  mortgage  on  a  growing  crop,  the 
mortgagor  remaining  in  possession,  is  invalid  as  against  his  grantee  of  the  prem- 
ises without  reservation.  But  in  Mcllwaine  t>.  Harris,  20  Mo.  457;  64  Am.  Dec. 
196  (see  note  197),  it  was  held  that  growing  wheat  is  an  interest  in  the  land  itself. 

'Cochran  v  Paris  et  ah,  11  Grat.  438;  Dance  et  al  a.  Seaman  et  al,  Id.  778; 
Cotten  V.  Willoughby,  83  N.  C.  75;  35  Am.  E.  564. 

'  Anie,  Vol.  1,  p.  570, 
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as  to  pass  the  title/  and  the  conclusions  of  the  courts  are  by  no 
means  uniform  elsewhere.  The  supreme  court  of  the  United 
States  has  held  ^  that  although  an  instrument  which  purports  to 
mortgage  a  crop,  the  seed  of  which  has  not  yet  been  sown,  cannot 
at  the  time  operate  as  a  mortgage  of  the  crop,  yet  where  the  seed 
of  the  crop  intended  to  be  mortgaged  has  been  sown  and  the  crop 
grows,  a  lien  attaches. 

This  rule  has  also  been  sustained  by  the  courts  of  the  State  of 
New  York,'  but  there  is  a  great  variance  on  the  subject  between 
the  courts  of  the  different  States.  In  Arkansas  ■*  it  was  held  that 
a  mortgage  of  unplanted  crops  created  an  equitable  lien  which 
attached  as  soon  as  the  crops  came  into  existence  and  could  be  en- 
forced ;  and  this  was  also  so  held  in  California,'  but  in  Kentucky' 
a  mortgage  of  crops  not  sown  was  held  to  pass  no  title,  and  that 
the  mortgagee  could  not  recover  them,  or  their  value,  of  one  to 
whom  the  mortgagor  had  conveyed  them  after  they  had  been 
grown  and  harvested.  In  Massachusetts '  a  sale  of  fish  yet  to  be 
caught,  was  held  to  convey  no  title  to  the  fish  when  caught,  as  the 
vendor  had  only  an  expectancy  or  possibility  of  acquiring  the 
property  which  was  not  sufficient — a  potential  existence  being  neces- 
sary. In  Tennessee  ^  the  supreme  court  held  that  a  mortgage  by 
the  owner  of  land  of  a  crop  yet  to  be  planted,  was  valid  as  against 
an  execution  creditor,  but  in  Rhode  Island'  it  was  held  that  a 
mortgage  of  personal  property  to  be  subsequently  acquired,  con- 

^  The  cases  are  cited  in  Brookenbrough' s  Ex'x  v.  Brockenbrough' s  Adm'r  et  ah, 
31  Grat.  592,  and  the  subject  is  considered  to  some  extent  in  First  National  Bank 
of  Alexandria  v.  Tumbull  &  Co.,  32  Grat.  625. 

"  Butt  V.  Ellett,  19  "Wall.  544.  Judge  Burks,  in  31  Grat.  593,  classes  this  among 
those  cases  wherein  such  a  lien  is  held  not  to  operate  to  pass  the  legal  title,  yet  to 
attach  as  a  lien  in  equity. 

'  MoCaffirey  v.  Woodin,  65  N.  Y.  459;  22  Am.  R.  644. 

*  Apperson  v.  Moore,  80  Ark.  56;  21  Am.  B.  170. 

5  Arques  v.  Wasson,  51  Cal.  620;  21  Am.  R.  718. 

«  Hutchinson  v.  Ford,  9  Bush.  318;  15  Am.  E.  711. 

'  Low  V.  Pew,  108  Mass.  347;  11  Am.  E.  357. 

8  Wyatt  V.  Watkins,  16  Alb.  L.  J.  205. 

9  Williams  u.  Briggs,  11  E.  I.  476;  Cook  v.  CortheU,  Id,  4S2;  23  Am,  E.  518. 
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veyed  no  title  to  such  property  when  acquired,  which  was  valid 
against  the  mortgagor  or  his  voluntary  assignee,  unless  after  the 
acquisition,  possession  of  such  property  is  given  to  the  mortgagee 
or  taken  by  him  under  the  mortgage.'  In  Mississippi  ^  it  was  held 
that  a  lease  which  reserved  a  lien  on  the  "  crops  grown  annually 
on  the  land  as  security  for  the  rent,"  was  valid  and  paramount  to 
a  subsequent  mortgage.  In  South  Carolina '  it  was  held  that  a 
good  and  enforceable  lien  might  be  effected  on  crops  unplanted 
when  the  contract  was  made,  where  the  mortgagee  took  the  prop- 
erty into  his  possession  after  it  was  acquired  and  before  the  rights 
of  others  as  creditors  or  purchasers  attached  thereto.* 

It  thus  appears  that  no  certain  conclusion  can  be  reached  on  this 
subject  from  the  conflicting  decisions  of  the  State  and  Federal 
courts,  but  conceding  the  possibility  of  conveying  at  all  a  thing 
not  in  existence  at  the  time,  and  having  in  the  deed  so  located  and 
described  the  place  where  the  crop  is  to  be  grown  and  its  character, 
as  if  it  be  wheat-  or  corn  or  grass  or  the  like,  so  as  to  meet  the 
requirements  of  the  registry  law  for  a  sufficient  description  of  the 
thing  conveyed  and  to  avoid  deceiving  and  injuring  others  by 
means  of  a  secret  lien,  the  most  satisfactory  solution  of  the  whole 
difficulty  would  seem  to  be  to  adopt  the  conclusion  of  the  supreme 
court  of  the  United  States,  that  although  an  instrument  which 
purports  to  mortgage  a  crop,  the  seed  of  which  has  not  yet  been 
sown,  cannot  at  the  time  operate  as  a  mortgage  of  the  crop,  yet 
when  the  seed  of  the  crop  intended  to  be  mortgaged  has  been  sown 
and  the  crop  grows,  a  lien  attaches.^  Taking  this  to  mean  that  a 
lien  of  this  character  is  good  against  all  incumbrances  or  sales  that 

1  The  cases  cited  in  this  note,  and  many  others,  are  discussed  in  the  notes  to  page 
653,  22  Am.  E. 

'  Everman  v.  Kobb,  52  Miss.  653;  24  Am.  R  682. 

'  Moore  v.  Byrum,  10  S.  C.  452. 

*  The  cases  on  this  subject  and  the  text-books  that  treat  of  it  are  ably  and  elab- 
orately discussed  in  the  note  to  the  reported  case  of  Moore  v.  Byrum,  30  Am.  B., 
pp.  63  to  68. 

'  Butt  V.  EUett,  19  Wall.  544. 
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might  intervene  between  the  date  of  the  lien  and  the  growing  of 
the  crop,  it  is  in  effect  to  say  that  the  lien  is  a  good  one  from  its 
inception  if  it  ever  has  any  subject  on  which  to  operate ;  but,  how- 
ever, this  may  seem  to  conflict  with  some  general  principles,  yet 
guarded  as  has  been  suggested  by  the  requirements  of  the  registry 
laws  this  conclusion  appears  to  be  supported  by  the  weight  of  au- 
thority and  of  sound  reasoning. 

This  subject  is  akin  to  that  of  a  lien  upon  any  other  after- 
acquired  property,  and  except  so  far  as  there  may  be  a  difference 
in  the  necessity  for  some  recognition  of  the  lien  after  the  property 
is  acquired  or  comes  into  existence,^  the  conclusion  as  we  have  just 
stated  it,  is  the  natural  consequence  of  the  principles  we  have  dis- 
cussed in  connection  with  that  subject ;  which,  we  may  repeat,  in 
substance  are,  that  a  lien  may  be  given  upon  property  of  which 
the  potential  ownership  does  not  at  the  time  exist,^  provided  the 
property  is  afterwards  acquired,  and  provided  further  that  the 
mortgage  or  deed  of  trust  attaches  to  the  property  when  so  subse- 
quently acquired,  subject  to  all  the  conditions  with  which  it  may 
be  encumbered  when  it  is  so  acquired.' 

The  right  of  a  tenant  to  mortgage  what  is  known  as  the  dut- 
going  crop,  which  means  a  crop  sown  before  but  to  be  reaped  after 
his  tenancy  expires,  depends  not  only  upon  the  principles  we  have 
discussed,  if  the  crop  be  at  the  time  unplanted,  but  also  upon  the 
tenant's  right  to  such  a  crop  as  against  his  landlord.  In  Virginia* 
it  has  been  held  that  where  land  is  leased  for  a  fixed  and  deter- 

'  This  eeema  to  be  a  lingering  recognition  of  the  principle  repeatedly  stated  ia 
the  decided  causes  that  no  lien  can  be  created  upon  that  which  does  not  exist  and 
a  connecting  link  between  the  assertion  of  this  principle  and  its  practical  denial  in 
the  very  cases  that  assert  it. 

'Story's  Equity  Jurisprudence,  ?  1021;  Id.,  H  1040,  1055;  Story  on  Sales,  I  183. 

'  Fosdick  V.  Schall,  99  U.  S.  E.  (9  Otto)  251;  United  States  v.  New  Orleans  E. 
E.,  12  Wall.  362. 

*  Harris  v.  Carson,  7  Leigh,  632,  reported  also  in  30  Am.  Dec.  510;  Mason,  &c. 
V.  Moyers,  2  Eob.  'E.  634.  Party  who  enters  on  verbal  contract  to  purchase  is  en- 
titled to  the  crops  he  sows  as  against  the  owner  refusing  to  cai'ry  out  the  contract. 
Harris  v.  Frink,  49  N.  Y.  24;  10  Am.  E.  318. 
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minate  period  the  offgoing  tenant  is  not  entitled  to  the  waygoing 
crop,  and  one  who  put  in  a  crop  on  lands  pending,  or  before  his 
action  of  ejectment,  is  not  entitled  to  the  crops,  although  he  claims 
the  land  under  color  of  title,'  but  he  is  held  entitled  to  such  crops 
as  were  grown  and  harvested  before  the  judgment.^ 

Provision  is  made  by  the  statute  in  Virginia  for  acquiring  a  lien 
on  crops  yet  to  be  planted  in  favor  of  parties  making  advances  of 
money,  fertilizers  and  produce  to  the  farmer  or  planter.' 

Dd)ts  which  may  be  Secured  by  a  Deed  of  Trust. 

§  305.  We  have  before  seen  *  that  a  deed  of  trust  to  secure  fu- 
ture advances  to  a  specified  and  even  to  an  undetermined  amount 
is  held  to  be  valid,  and  that  where  it  is  optional  with  the  mortgagee 
whether  he  will  make  the  future  advances  or  endorsements,  he  will 
be  affected  by  any  subsequent  lien  or  encumbrance  which  is  brought 
to  his  knowledge  before  the  advance  is  made  Or  the  liability  as- 
sumed, but  if  without  notice  of  the  second  encumbrance  he  acts 
under  his  mortgage  he  will  be  protected  and  will  take  precedence 
accordingly. 

Actual  notice  of  course  will  bind  one  thus  making  advances,  but 
it  has  been  held  that  a  recording  act  ^  which  in  substance  declared 
that  every  conveyance  not  recorded  should  be  void  against  any 
subsequent  purchaser  in  good  faith,  etc.,  made  the  record  notice  to 
subsequent  but  not  to  prior  purchasers  or  encumbrances,  and  there- 
fore when  a  judgment  was  confessed  to  secure  future  advances, 
and  a  mortgage  was  subsequently  made  and  recorded  on  the  judg- 

1  Eowell  V.  Klien,  44  Ind.  290;  15  Am.  E.  235;  McLean  v.  Bovee,  24  Wis.  295. 
1  Am.  E.  185. 

=  Page  V.  Fowler,  39  Cal.  412;  2  Am.  E.  462. 

'Ante,  Vol.  1,  p.  582;  Minor's  Inst.,  Vol.  4,  p.  70;  Code,  §  2494,  as  amended 
by  act  of  February  29,  1892,  Acts  1891-2,  p.  782. 

*  Ante,  Vol.  1,  p.  571,  and  note;  see  also  Conrad  v.  The  Atlantic  Ins.  Co.,  1  Pet. 
387.  See  also  McDaniels  v.  Colvin,  16  Vt.  300;  42  Am.  Dec.  512;  note,  517. 
Held  that  a  mortgage  for  future  advances  attaches  only  from  the  date  of  the  ad- 
vances.    Nicklin  v.  Betts  Spring  Co.,  11  Oreg.  406;  50  Am.  E.  477. 

''  For  the  recording  acts  of  Virginia  and  West  Virginia,  see  Post,  J  307. 
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ment  debtor's  real  estate,  the  judgment  creditor  might  proceed  to 
complete  his  advances.^ 

In  the  case  of  Alexandria  Savings  Institution  et  als  v.  Thomas 
et  als,  29  Grat.  483,  a  distinction  is  made  as  to  the  effect  of  notice 
of  a  subsequent  encumbrance,  between  one  who  is  bound  to  make 
the  future  advances  and  one  with  whom  it  is  optional,  in  that 
notice  binds  the  latter  while  it  does  not  affect  the  former; 
"  Whether,"  says  Judge  Staples,  "  the  recording  of  the  second 
mortgage  or  encuipbrance  is  of  itself  notice  to  the  first  mortgagee, 
or  whether  he  can  be  affected  only  by  express  notice  are  questions 
which  have  given  rise  to  much  diversity  of  opinion.  Upon  this 
point  the  authorities  are  irreconcilably  in  conflict.  It  is  not  neces- 
sary to  consider  the  question  here,  as  the  purposes  of  this  case  do 
not  require  us  to  decide  it."  ^ 

An  act  of  Congress '  which  prescribes  the  purposes  for  which 
alone  a  national  bank  may  purchase,  hold  and  convey  real  estate, 
and  which  it  was  thought  forbade  it  to  make  loans  to  be  secured 
by  a  deed  of  trust  on  realty,  has  been  construed  not  to  imply  such 
a  prohibition,  and  not  to  annul  any  loan  made  by  any  such  bank, 
or  to  release  or  discharge  any  deed  of  trust  or  mortgage  on  real 
estate  taken  by  the  bank  to  secure  the  payment  of  such  loan ;  and 
it  was  further  held  that  if  the  act  of  Congress  had  plainly  pro- 
hibited a  bank  organized  under  it  to  take  a  deed  of  trust  or  mort- 
gage to  secure  a  loan  in  any  case,  or  made  it  penal  to  do  so,  such 
a  provision  could  only  have  been  for  the  benefit  of  the  govern- 
ment, which  might  or  might  not  at  its  pleasure  enforce  the  forfeit- 
ure ;  and  it  could  not  be  avoided  by  the  borrower  or  his  creditors.* 

^  Truacott  v.  King,  6  Barb.  346,  quoted  in  Freeman  on  Judgments,  §  397. 

^  The  case  of  Siter,  Price  &  Co.  v.  McClanachan  et  als,  2  Grat.  280,  is  declared 
not  to  be  in  point.  Express  notice  was  deemed  necessary  in  Nelson's  Heirs  v. 
■  Boyce,  7  J.  J.  Marshall  E.  401;  23  Am.  Dec.  411.  See  a  discussion  of  the  sub- 
ject in  the  note  to  Divver  v.  McLaughlin,  20  Am.  Dec.  658,  and  Ackerman  v. 
Hunsicker,  85  N.  Y.  43;  39  Am.  R.  621. 

^  Bev.  Stat.,  ??  5136,  5137.  An  attachment  may  issue  from  a  State  court  against 
a  national  bank  situated  in  another  State.     1  Barton's  Law  Pr.  917,  and  note  2. 

*  Wroten's  Assignee  v.  Armat  et  als,  31  Grat.  228;  National  Bank  v.  Matthews, 
98  tr.  S.  K.  (8  Otto)  621. 
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A  deed  executed  with  fraudulent  intent  is  of  course  void  against 
creditors  or  purchasers  who  are  defrauded  thereby,  and  it  will  not 
be  allowed  to  operate  as  security  for  the  debts  named  in  it,  but 
where  it  is  executed  in  part  to  secure  fraudulent  debts,  and  in  part 
a  bona  fide  debt,  the  bona  fide  creditor  having  no  notice  of  the 
dishonest  purpose  on  the  part  of  the  grantor,  it  is  a  valid  security 
for  the  bona  fide  debt ;  ^  but  where  a  deed  contains  those  provi- 
sions, the  existence  of  which  determine  it  to  be  fraudulent  per  se,^ 
it  is  void  although  executed  to  indemnify  a  bona  fide  security.* 
Where  too,  the  debt  is  void  for  any  reason,  the  deed  of  trust  like- 
wise becomes  void.  Hence  when,  about  the  time  a  firm  failed,  in 
order  to  secure  to  a  creditor  his  advances,  they  made  a  note  pay- 
able to  their  own  order,  and  secured  it  by  a  deed  of  trust,  but  the 
note  was  not  endorsed  or  delivered  to  the  creditor,  it  was  held  that 
the  deed  of  trust  made  to  secure  it  was  a  nullity.* 

A  debt  given  to  a  voluntary  association  m^  be  secured  by  a    • 
deed  of  trust,  and  parol  evidence  is  not  admissible  to  prove  that 
the  bonds  and  deed  of  trust  were  not  to  be  paid  and  executed  ac- 
cording to  their  terms,  but  were  only  to  be  paid  out  of  the  profits 
of  the  property  for  the  price  of  which  they  were  given. ^ 

The  rule  of  commercial  law  is  that  the  endorser  of  a  negotiable 
note  which  is  not  protested,  and  notice  of  the  dishonor  of  which  is 
not  served  on  him,  is  not  liable  to  pay  the  debt,  but  where  an  en- 
dorser executed  a  deed  of  trust  to  secure  a  note,  and  the  note  was 
not  protested,  it  was  held  that  the  deed  of  trust,  with  the  covenant 
therein,  bound  the  endorser  to  the  extent  of  the  trust  subject,  al- 
though there  was  no  protest  or  notice  to  the  endorser.^ 

'  Billups  V.  Sears  el  als,  5  Grat.  31. 

^  Ante,  Vol.  1,  p.  563. 

'  Spence  v.  Bagwell  el  cds,  5  Grat.  444. 

*Gra8Swit'8  Assignee,  &c.  v.  Connally  el  als,  27  Grat.  19. 

^Sangston,  Cor. -Sec,  v.  Gordon  &  Eiely,  22  Grat.  755.  The  identity  of  the 
debt  intended  to  be  secured  may  be  established  by  parol  evidence.  Johns  v. 
Church,  12  Pick.  557;  23  Am.  Dec.  651;  Kimball  v.  Myers,  21  Mich.  276;  4  Am. 
E.  487;  Griffin  v.  Macaulay,  7  Grat.  476. 

"  Cardwell  v.  Allan,  Trustee,  el  ah,  33  Grat.  160. 
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The  Proper  Aeknowledgment  of  a  Deed. 

§  306.  A  deed  is  good  between  the  parties  without  being  ad- 
mitted to  record,  but  in  order  to  be  recorded  it  must  be  acknowl- 
edged, and  this  the  statute '  provides  may  be  done  before  a  justice, 
a  commissioner  in  chancery  of  a  court  of  record,  a  notary  public, 
or  any  commissioner  appointed  by  the  governor,  within  the  United 
States,  who  shall  certify  the  acknowledgment  in  words  to  the  effect 
of  the  form  provided  by  the  statute,^  before  certain  clerks,  etc. 

1  Code,  5  2501,  as  amended  by  act  of  February  28,  1896,  Acts  1895-6,  p.  542. 
The  act  of  Assembly  of  February  29,  1892,  Acts  1891-2,  p.  798,  cures  all  defective 
acknowledgments  of  deeds  by  husband  and  wife  under  certain  conditions.  The 
rule,  however,  is  that  an  unauthorized  recordation  of  a  deed  is  void  (Eohrer's  Heirs 
V.  KoanokeNatl.  Bank,  83  Va.  589);  that  in  the  absence  of  fraud  the  certificate  of 
acknowledgment  of  a  deed  is  conclusive  evidence  of  all  stated  therein,  as  required 
by  statute  (Burson  v.  Andes,  83  Va.  445),  and  the  acknowledgment  is  a  judicial 
act  and  cannot  be  impeached  collaterally.  Murrel  v.  Diggs,  84  Va.  900.  Yet  it 
is  also  true  that  an  informal  acknowledgment,  containing  substantially  the  require- 
ments of  the  statute,  is  good  (Va.  C.  &  1.  Co.  v.  Robertson,  88  Va.  116;  Peyton  v. 
Carr,  88  Va.  456),  and  the  law  should  be  construed  liberally  in  ascertaining 
whether  or  not  an  acknowledgment  measures  up  to  the  requirements  of  the  statute. 
Hay  Tool  Co.  v.  Boyd,  35  W.  Va.  240;  Berrisman  v.  Fell,  Id.  17.  After  a  notary 
public  has  made  and  delivered  a  defective  certificate  of  acknowledgment  of  a  deed 
he  cannqt  amend  it  in  the  absence  of  the  grantor.  Enterprise  Transit  Co.  v. 
Sheedy,  103  Penn.  St.  492;  49  Am.  E.  130;  Merrit  v.  Yates,  71  lU.  636;  22  Am. 
E.  128.  See  act  of  February  22,  1895  (p.  22),  of  the  legislature  of  West  Virginia 
amending  §  11,  Ch.  73,  Code  of  1891,  providing  for  curing  defective  acknowledg- 
ments. Acknowledgment  by  corporation  by  its  president.  See  Banner  v.  Eosser, 
Va.;  31  S.  E.  E.  67;  Bank  v.  Goddm,  76  Va.  506. 

^  The  forms  provided  by  the  statute  ( Code,  ^  2502,  as  amended  by  Acts  1889-90, 
p.  193;  substantially  the  same  in  West  Virginia,  Code  West  Va.,  Ch.  73),  where 
the  acknowledgment  is  before  a  justice,  a  commissioner  hi  chancery  of  a  court  of 
record,  or  a  notary  public  within  the  United  States,  and  which  must  be  within,  on 
or  annexed  to  the  deed,  is  as  follows: 
"County  (or  Corporation)  of ,  to  wit: 

"I, ,  a  justice  of  the  peace  (or  commissioner  in  chancery  of  the 

court,  or  notary  public)  for  the  county  (or  corporation)  aforesaid,  in  the 

State  (or  territory,  or  district)  of ,  do  certify  that  E  F  (or  E  F  and  G  H, 

etc.),  whose  name  (or  names)  is  (or  are)  signed  to  the  writing  above  (or  hereto 

annexed),  bearing  date  on  the day  of ,  has  (or  have)  acknowledged  the 

same  before  me,  in  my  county  (or  corporation)  aforesaid. 

"Given  under  my  hand  this day  of ." 

Or  where  the  certificate  of  acknowledgment  is  before  a  commissioner  appointed 
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A  deed  may  also  be  admitted  to  record  upon  the  certificate  of 
the  clerk  of  any  county  or  corporation  court  in  the  State,  or  of  the 
clerk  of  any  court  out  of  the  State,  and  within  the  United  States, 
that  the  writing  was  acknowledged  by  the  person  who  executed  it, 
or  proved  as  to  him  by  two  witnesses  before  such  clerk,  or  before 
the  court  of  which  he  is  clerk,  or  upon  certificate  under  the  official 
seal  of  any  minister  plenipotentiary,  charge  d'affaires,  consul  gen- 
eral, consul,  vice-consul,  or  commercial  agent,  appointed  by  the 
government  of  the  United  States  to  any  foreign  country,  or  of  the 
proper  officer  of  any  court  of  such  country,  or  of  the  mayor  or 
other  chief  magistrate  of  any  city,  town,  or  corporation  therein, 
that  the  writing  was  acknowledged  by  such  person,  or  proved  as 
to  him  by  two  witnesses,  before  any  person  having  such  appoint- 
ment, or  before  such  court,  mayor  or  chief  magistrate. 

by  the  governor  -within  the  United  States,  the  form  given  is  to  the  following 

effect  : 

"State  (or  territory,  or  district)  of ,  to  wit: 

"I, ,  a  commissioner  appointed  by  the  governor  of  Virginia,  for 

the  said  State  (or  territory,  or  district)  of ,  certify  that  E  F  (or  E  F  and 

G  H,  etc. ),"  following  the  above  form  except  to  insert  in  lieu  of  the  words  "county 
(or  corporation),"  the  words  "State  (or  territory,  or  district)." 

The  requirement  for  the  acknowledgment  by  a  married  woman  is  much  simpli- 
fied by  the  present  statute  (Code,  §  2502  as  amended  by  act  of  March  6,  1890,  Acts 
1889-90,  p.  193),  dispensing  with  privy  examination,  etc.,  and  permitting  a  mar- 
ried woman  to  release  her  dower  right  by  a  power  of  attorney.  See  also  the  statute 
of  West  Virginia,  Code,  Ch.  73,  ^  4.  Prior  to  the  statutes  a  married  woman  could 
not  release  her  dower  by  power  of  attorney  (Shanks  v.  Lancaster,  5  Grat.  Ill), 
and  there  could,  before  the  statute,  have  been  no  joint  acknowledgment  by  hus- 
band and  wife,  but  the  deed  must  first  have  been  executed  by  the  husband,  and  the 
wife's  acknowledgment  must  then  have  been  distinct  and  apart  from  her  husband's 
and  after  her  privy  examination.  McMullen  v.  Eagan,  21  W.  Va.  233;  Watson 
V.  Michael,  Id.  568;  Laidly  v.  Knight,  23  W.  Va.  735;  Blair  v.  Sayre,  29  W.  Va. 
604.  So  the  certificate  had  to  state  all  the  requirements  of  privy  examination, 
acknowledgment,  that  she  had  wUlingly  executed  it  and  did  not  wish  to  retract  it. 
Hockman  v.  McClanahan,  87  Va.  33.  A  woman  living  apart  from  her  husband, 
though  under  a  void  decree  of  divorce,  has  been  held  to  be  bound  by  her  acknowl- 
edgment of  a  deed.  Reis  v.  Lawrence,  63  Cal.  129;  49  Am.  E.  83.  See  Code  W. 
Va.,  Ch.  73,  I  6.  A  deed  for  land  by  a  married  woman  alone,  as  one  living  sepa- 
rate and  apart  from  her  husband,  must  recite  that  fact  as  also  the  fact  that  the  land 
is  her  sole  and  separate  estate,  otherwise  the  deed  is  void.  Bennett  v.  Pierce,  W. 
Va. ;  31  S.  E.  R.  972. 
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A  writing  may  also  be  admitted  to  record  without  an  acknowl- 
edgment, if  proved  by  two  witnesses  as  to  such  person  in  court  or 
before  the  clerk  in  his  office.'  In  such  cases  it  is  not  necessary  as 
in  wills  that  the  witnesses  shall  subscribe  the  instrument,^  nor  if 
they  have  subscribed  as  witnesses  need  they  remember  the  transac- 
tion in  order  to  constitute  sufficient  formal  proof.  It  is  enough 
that  they  can  testify  that  they  recognize  their  own  signatures ;  but, 
says  Professor  Minor,  "  this  testimony  becomes  decidedly  more 
satisfactory  if  they  depose  that  they  were  acquainted  with  the 
requisites  of  a  proper  execution,  and  would  not  have  attested  the 
writing  had  those  requisites  been  wanting."  ^ 

The  witnesses  should  be  at  least  of  the  number  required  by  the 
statute,  and  should  be  competent  to  testify.* 

Before  the  amended  statute  it  was  held  that  where  the  acknowl- 
engment  was  that  of  a  married  woman,  the  officer  or  officers  must 
certify  the  same  substantially  according  to  the  form  provided  by 
the  statute,  and  if  any  of  the  required  particulars  were  omitted  in 
the  certificate,  the  writing  was  void  so  far  as  the  wife  was  con- 
cerned,'  and  that  every  form  in  any  case  had  been  complied  with 
had  to  appear  from  the  record  of  the  court  (if  the  acknowledg- 
ment was  before  a  court)  or  from  the  certificate  of  the  officer,*  and 

1  Code,  5  2500,  as  amended  by  act  of  February  28,  1896,  Acta  1895-96,  p.  542; 
CodeW.  Va.,  Ch.  73,  ?  2. 

2  Minor' 3  Inst.,  Vol.  2,  p.  861,  citing  Turner  v.  Stip,  1  Wash.  322;  Long  v. 
Bamsay,  1  Sug.  &K  (Pa.)  72. 

'Minor's  Inst.,  Vol.  2,  p.  861,  citing  Currie  v.  Donald,  2  Wash.  58;  Clarke  v. 
Dunnavant,  10  Leigh,  13. 

*  For  the  statute  making  a  witness  competent  whether  interested  or  not,  see  Code, 
J?  3345,  3346;  1  Barton's  Law  Pr.,  p.  601;  Code  W.  Va.,  Ch.  130,  ?  23.  As  to 
husband  and  wife,  see  act  March  5,  1894,  Acts  1893-4,  p.  722,  as  amended  and  re- 
enacted  by  act  of  March  3,  1898,  Acts  1897-8,  p.  753;  Code  W.  Va.,  Ch.  130,  J  22. 

^  Minor's  Inst.,  Vol.  2,  p.  845,  citing  Healy  v.  Eowan,  5  Grat.  414;  Siter  et  cUs 
V.  McClanachan,  2  Grat.  294;  Hairstou  v.  Kandolphs,  12  Leigh,  445;  Grove  v. 
Zumbro,  14  Grat.  514,  515. 

*  Not  from  parol  testimony.  Leftwich  v.  Neal,  7  W.  Va.  569;  EUiott  et  ah  v. 
Piersol  et  ah,  1  Pet.  328;  Boiling  v.  Teel,  76  Va.  487.  In  every  case  in  order  to 
operate  as  constructive  notice,  the  requirements  of  the  statute  as  to  the  acknowl- 
edgment and  certificate  thereof,  must  appear  from  the  paper  which  is  admitted  to 
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this  record  or  certificate  was  regarded  as  conclusive  unless  fraud 
was  proved.^ 

But  where  a  deed  duly  signed  and  acknowledged  by  a  husband 
and  wife,  and  properly  signed  as  to  each  of  them,  was  delivered 
to  the  clerk  of  the  court  of  the  proper  county  to  be  admitted  to 
record  as  to  the  husband  as  well  as  the  wife,  it  was  held  to  operate 
to  convey  from  the  wife  all  her  estate  of  every  nature  in  the  prop- 
erty conveyed  by  such  deed,  notwithstanding  the  fact  that  the 
clerk,  through  inadvertence,  omitted  to  properly  record  the  ac- 
knowledgment. In  such  case  it  was  held  that  the  error  in  the 
recordation  might  be  shown  by  the  production  of  the  original  deed, 
with  the  certificates  of  acknowledgment  thereto  attached.^ 

Under  the  former  statute  also  it  was  held  that  where  the  cer- 
tificate omitted  to  state  tliat  the  wife  "  does  nat  wisli  to  retract  it," 
it  was  fatal  to  the  validity  of  the  deed  so  far  as  it  concerned  the 
wife ;  and  in  no  case  could  a  wife  be  divested  of  her  dower  except 
by  a  deed  properly  and  legally  acknowledged,  and  a  deed  not  so 
acknowledged  was  wholly  inoperative  as  to  her  and  to  be  treated 
as  if  she  had  not  been  a  party  to  it ;  and  when  a  legislature  en- 
acted that  all  deeds  having  defective  acknowledgments  should  be 

record.  .See  Todd  v.  Outlaw,  79  N.  C.  235;  Taylor  v.  Harrison,  47  Tex.  454;  26 
Am.  E.  304,  and  note,  p.  310;  28  Am.  E.  74,  and  note;  First  National  Bank  of 
Harrisonburg  v.  Paul  et  afe,  75  Va,  594. 

iHeeter  ■«.  Glascow,  79  Penn.  79;  21  Am.  E.  46;  Grove  v.  Zumbro,  14  Grat. 
515;  Kerru.  EusseU,  69  111.  666;  18  Am.  E.  634;  Haskins  u.  Forsyth,  11  Leigh, 
294;  Vaughn  el  als  v.  The  Commonwealth,  17  Grat.  386;  Carper  v.  McDowell,  5 
Gratt.  212;  Quinn  ei  als  v.  Commonwealth,  20  Grat.  144;  Taliaferro  v.  Pryor,  12 
Grat.  277;  Smith  et  als  v.  Chapman  et  als,  10  Grat.  453;  Minor's  Inst.,  Vol.  2, 
p.  845. 

2  Thomas  v.  Stuart,  91  Va.  694.  See  also  Young  v.  Duvall,  109  U.  S.  E.  573. 
The  cases  involving  the  compliance  by  married  women  with  the  statutes  and  the 
effect  of  failing  to  so  comply  are  collected  in  the  notes  to  pp.  443,  444,  50  Am. 
Dec;  p.  340,  47  Am.  Dec;  pp.  114,  115,  47  Am.  Dec;  pp.  168  to  184,  41  Am. 
Deo. ;  and  p.  94,  52  Am.  Dec.  A  limitation  is  imposed  by  the  statute  (act  of  Feb- 
ruary 29,  1892,  Acts  1891-2,  p.  798)  to  the  right  to  take  advantage  of  a  defective 
acknowledgment  made  before  an  oflBcer  authorized  to  take  it,  after  ten  years  from 
the  recordation  of  the  deed,  the  parties  being  meanwhile  in  quiet  and  undisturbed 
possession  of  the  property,  and  the  purchase  money  having  been  paid,  so  far  as  it 
may  affect  any  claim  to  dower  by  the  wife  or  widow  of  the  grantor. 
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as  valid  to  all  intents  and  purposes  as  if  regularly  acknowledged, 
it  was  held  that  a  deed  which  was  irregularly  acknowledged  by  a 
married  woman  was  not  revived  and  validated  as  against  the  wife, 
although  as  against  the  husband's  heirs  the  deed  might  be  made 
good  by  the  statute.' 

In  order  to  be  effectual  to  convey  the  interest  of  a  married 
woman  the  deed  to  be  acknowledged  must  be  one  to  which  the 
husband  and  wife  are  both  parties,^  and  which  both  have  signed/ 
and  the  wife  must  be  of  full  age,  for  otherwise,  the  deed  is  void- 
able as  is  the  deed  of  any  other  infant.* 

Of  deeds  executed  prior  to  the  present  statute,  as  we  have 
seen,  except  so  far  as  the  informality  is  cured  by  the  act  of  Febru- 
ary 29,  1892,  the  certificate  must  in  every  case  show  that  there 
was  a  privy  examination  of  the  wife,^  and  that  the  writing  was 
explained  to  her.* 

The  official  character  of  the  officer  before  whom  the  acknowl- 
edgment is  taken  must  appear  in  the  certificate,^  and  this  fact  is 

^  Grove  v.  Todd,  41  Md.  633;  20  Am.  K.  76.  For  the  interest  which  passes  hy 
the  deed  of  a  married  woman,  see  Code,  ?  2502,  as  amended  by  act  of  March  6, 
1890,  Acts  1889-90,  p.  193;  U  2503,  2504;  Code  W.  Va.,  Oh.  66,  as  amended  by 
act  of  February  21,  1895,  Acts  1895,  p.  21;  Minor's  Inst.,  Vol.  2,  p.  839. 

'  Sexton  V.  Pickering,  3  Rand.  468.  But  as  to  her  separate  estate  and  the  prop- 
erty acquired  by  her  as  a  sole  trader,  see  Acts  1876-7,  p.  333,  and  Post,  I  325. 

'  Tod  V.  Baylor,  4  Leigh,  498;  McClanachan  v.  Siter,  2  Grat.  280. 

■'Thomas  v.  Gammel  et  ux,  6  Leigh,  9;  Priest  v.  Cummings,  16  Wend.  617. 

^Healy,  &c.  v.  Rowan,  &c.,  5  Grat.  431. 

'Hairston  v.  Randolph,  12  Leigh,  445;  Hawkins  v.  Forsyth,  11  Leigh,  294. 
As  the  law  formerly  stood  a  married  woman  could  not  be  compelled  to  specifically 
perform  her  contract.  Purcell  u.  Qraham  and  Wife,  17  Ohio,  105;  49  Am.  Dec. 
448;  note,  p.  451;  Fry  on  Specific  Performance,  §  252.  But  the  rights  of  married 
women  have  been  greatly  changed  by  statute.  Code,  J  2284  to  §  2298;  1  Barton's 
Law  Pr.  223  to  235;  Code  W.  Va.,  Ch.  66,  as  amended  by  act  of  February  21, 
1895,  Acts  1895,  p.  21;  Post,  I  325. 

'  Where  a  certificate  of  acknowledgment  contained  no  assertion  of  magisterial 
character,  proof  of  the  existence  of  that  character  aliunde  was  held  admissible 
(Bennet  v.  Paine,  7  Watts.  334;  32  Am.  Dec.  765),  but  where  an  acknowledgment 
of  a  feme  covert  failed  to  show  that  she  was  separately  examined  it  was  held  to  be 
void,  and  the  testimony  of  the  officer  taking  the  acknowledgment  was  held  inad- 
missible to-prove  that  there  was  a  separate  examination.  Jourdan  v.  Jourdan,  11 
Am.  Deo.  724;  Bamet  v.  Barnet,  16  Id.  516.     As  to  the  question  generally,  see 
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sufficiently  proved  by  the  certificate  which  the  officer  himself 
makes ;  and  where  one  who  filled  the  place  of  justice  in  Virginia 
was  described  in  the  certificate  as  "  alderman/'  it  was  held  that 
inasmuch  as  the  functions  of  the  two  offices  were  generally  the 
same  in  substance,  in  the  absence  of  any  proof  to  the  contrary  the 
alderman  would  be  regarded  as  if  he  Avere  a  justice,  and  the  cer- 
tificate was  held  to  be  valid.* 

The  officer  taking  the  acknowledgment  must  be  a  disinterested 
person,^  for  it  has  frequently  been  held  that  a  grantee  in  a  deed  or 
a  beneficiary  under  it  is  not  allowed,  as  an  officer,  to  take  an  ac- 
knowledgment of  the  deed  by  the  grantor,  with  a  view  to  its  reg- 
istration ;  and  the  certificate  of  such  acknowledgment  is  invalid 
to  admit  the  deed  to  record,  and  a  recordation  based  upon  it  is 
without  effect,  as  notice  by  construction  under  the  registry  laws. 

Smith  V.  Ward,  1  Am.  Dee.  81.  Parol  evidenee  is  admissible  to  prove  that  the 
grantor  did  not  appear  before  the  officer  taking  the  acknowledgment  (Smith  v. 
Ward,  1  Am.  Dec.  81),  and  to  prove  that  a  grantor,  although  stated  in  the  deed 
to  reside  in  a,  particular  county,  was  a  resident  of  the  county  in  which  the  deed 
was  acknowledged  (Gittings  v.  Hull,  2  Am.  Dec.  552),  but  is  inadmissible  to  prove 
aliunde  that  the  privy  examination  of  a  married  woman  was  regularly  taken  in  the 
form  prescribed  by  law,  or  that  some  of  the  material  statements  required  were 
omitted  by  accident.  First  National  Bank  of  Harrisonburg  v.  Paul  et  als,  75  Va. 
594.  And  if  the  statute  requires  certain  things  to  appear  by  the  certificate,  it  is 
inadmissible  to  prove  these  requirements  aliunde.  Thus  where  the  law  required  an 
officer  to  set  forth  his  title  in  the  certificate,  a  notary  omitting  to  state  of  what 
county  he  was  notary,  was  held  to  render  the  certificate  invalid.  Willard  v. 
Cramer,  39  Iowa,  22;  41  Am.  Dec.  172,  note. 

>  Welles  V.  Coles,  6  Grat.  660.  See  also  2  Minor's  Inst,  p.  864,  citing  Willink 
V.  MUes,  1  Pet.  Cir.  Ct.  E.  429;  Rhodes,  &c.  v.  Selim,  4  Was.  Cir.  Ct.  K.  715; 
Coles  V.  Miller,  8  Grat.  12.  A  variance  between  the  date  as  it  appears  in  the  deed 
certified  by  the  justices  in  their  certificate,  does  not  avoid  the  registry  of  the  deed, 
if  its  identity  is  otherwise  satisfactorily  ascertained  by  other  parts  of  the  certificate. 
Horseley  et  als  v.  Garth  &  Colquitt,  2  Grat.  471. 

'  Withers  v.  Baird,  7  Watts.  227;  32  Am.  Dec.  754;  note,  p.  757.  A  grantee  or 
a  beneficiary,  the  trustee  or  creditor  secured  in  a  deed,  are  incapable  of  taking  an 
acknowledgment  to  a  deed.  Davis  v.  Beazeley,  75  Va.  491;  Tavenner  v.  Barret, 
21  W.  Va.  658;  Bowden  v.  Parrish,  86  Va.  67;  Barton  v.  Brent,  87  Va.  385; 
Nicholson  v.  Gloucester  Charity  School,  93  Va.  101;  Iron  Belt  B.  &  L.  Assn.  v. 
Groves,  Va. ;  4  Va.  Law  Kegister,  p.  380.  But  officer  who  is  stockholder  may 
take  acknowledgment  by  or  for  benefit  of  a  company.     ^  2501  and  Hurst's  Code. 
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It  is  therefore  beld  that  the  clerk  of  a  court  who  was  the  grantor 
in  a  deed  could  not  take  a  valid  acknowledgment  of  it  before 
himself.' 

It  is  not  necessary  that  the  party  should  reside  or  appear  to  re- 
side within  the  limits  of  the  district  to  which  the  authority  certify- 
ing the  acknowledgment  belongs.  He  will  be  supposed  for  the 
purpose  of  the  acknowledgment  to  be  for  the  time  being  domiciled 
there,^ 

The  Effect  of  the  Record  of  a  Deed. 

§  307.  The  writings  to  the  record  of  which  the  effect  of  notice 
is  given  by  statute  are :  First,  loans,  reservations,  or  limitations 
declared  by  will,  deeds  or  other  writings,  as  to  personal  property 
when  possession  remains  in  another  than  the  owner  for  five  years 
without  demand  made  and  pursued  by  due  process  of  law,  for  in 
such  case,  unless  the  writing  be  recorded,  the  absolute  property  will 
be  taken  to  be  with  the  possession,  and  the  loan  reservation  or 
limitation  void  as  to  creditors  of,  and  purchasers  from  the  person 
so  remaining  in  possession.^     Second,  every  contract,  not  in  writ- 

^  Davis  et  al  v.  Sims  ei  al,  Va.  Law  Journal,  1881,  p.  321 ,  citing  Groesbeck  v. 
Seeley,  13  Mich.  329;  Beaman  v.  Whitney,  20  Maine,  413;  Wasson,  Adm'r,  v. 
Conner,  Trustee,  24  Miss.  354;  Brown  el  ah  v.  Moore,  38  Texas,  645;  Bowers' 
Adm'r  v.  Bowers  et  ofe,  29  Grat.  697.  See  also  Wasson  v.  Conner,  59  Miss.  351, 
and  28  Am.  R.  74,  note. 

'Minor's  Inst.,  Vol.  2,  p.  864,  citing  Cales  v.  Miller,  8  Grat.  12;  Hassler's 
Lessee  v.  King,  9  Grat.  119.  See  also  Kushin  v.  Shields,  11  Ga.  536;  56  Am.  Dec. 
436;  note,  441.  The  statute  (Code,  J  2473;  Code  W.  Va.,  Ch.  74,  ?  10)  fui-ther 
provides  that  a  purchaser  shall  not  under  those  chapters  (or  under  Ch.  75,  Code  of 
West  Virginia)  be  affected  by  the  record  of  a  deed  or  contract  made  by  a  person 
under  whom  his  title  is  not  derived,  nor  by  the  record  of  a  deed  or  contract  made 
by  any  person  before  the  date  of  a  deed  or  contract  made  to  or  with  such  person, 
which  is  duly  admitted  to  record,  and  from  which  the  title  of  such  person  is  de- 
rived. 

'See  ??  2461,  2462,  the  latter  section  being  amended  by  act  of  February  23, 
1894,  Acts  1893^,  p.  422  (Code  W.  Va.,  Ch.  74,  §  3),  avoiding  the  effect  of  con- 
ditional sales  except  where  the  writing  is  duly  recorded,  and  also  except  in  the  case 
of  locomotives,  cars,  etc.  See  Ante,  i  298.  By  J  2465,  Code,  as  amended  by  act 
of  March  3,  1898,  Acts  1897-8,  p.  833,  it  is  also  provided  that  "Every  such  con- 
tract in  writing,  every  deed  conveying  any  such  estate  or  term,  and  every  deed  of 
gift,  deed  of  trust  or  mortgage  conveying  real  estate  or  goods  and  chattels,  and 
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ing,  made  in  respect  to  real  estate  or  goods  and  chattels,  in  con- 
sideration of  marriage,  or  made  for  the  conveyance  or  sale  of  real 
estate,  or  a  term  therein  of  more  than  five  years,  shall  be  void 
both  at  law  and  in  equity,  as  to  purchasers  for  valuable  considera- 
tion without  notice  and  creditors.^  But  every  such  contract,  if  in 
writing,  shall  from  the  time  it  is  duly  admitted  to  record,  be  as 
against  creditors  and  purchasers,  as  valid  as  if  the  contract  was  a 
deed  conveying  the  estate  or  interest  embraced  in  the  contract.^ 
Any  gift,  conveyance,  etc.,  hoAvever,  upon  consideration  of  mar- 
riage is  void  as  to  creditors  whose  debts  shall  have  been  contracted 
at  the  time  it  was  made,  but  shall  not,  on  that  account  merely,  be 
void  as  to  creditors  whose  debts  shall  have  been  contracted  or  as 
to  purchasers  who  shall  have  purchased  after  it  was  made.' 

every  bill  of  sale  or  contract  for  the  sale  of  goods  and  chattels,  when  the  possession 
is  allowed  to  remain  with  the  grantor  (and  every  such  bill  of  sale  shall  be  in  writ- 
ing and  signed  by  the  vendor),  shall  be  void  as  to  subsequent  purchasers  for  valu- 
able consideration  without  notice  and  creditors,  until  and  except  from  the  time  that 
it  is  duly  admitted  to  record  in  the  county  or  corporation  where  the  property  em- 
braced in  such  contract,  deed,  or  bill  of  sale  may  be." 

1  Code,  I  2463.  See  I  2465  as  amended  by  act  of  March  3,  1898,  Acts  1897-8, 
p.  833. 

'  Code,  i  2464. 

^  Code,  5  2459.  These  provisions  of  the  statute  did  not  (prior  to  the  act  of 
March  3,  1898,  Acts  1897-8,  p.  834)  affect  the  rules  prevailing  where  possession 
was  taken  of  goods  and  chattels  (Clark  v.  Ward  et  als,  12  Grat.  440;  Johnson  v. 
Sharp,  31  Ohio,  611;  27  Am.  E.  529;  Stamp  v.  Case,  41  Mich.  267;  32  Am.  Dec. 
156;  Ante,  Vol.  1,  p.  559),  nor  do  the  registry  laws  include  the  assignment  of  a 
chose  in  action  (Kirkland,  Chase  &  Co.  v.  Brune  el  als,  31  Grat.  126;  Gregg  v. 
Sloan,  76  Va.  497),  nor  is  the  registry  of  an  assignment  notice.  Terry  v.  Wood- 
ing, 2  P.  &  H.  178,  but  see  opinion  of  Staples,  J.,  in  31  Grat.  133.  As  to  what 
is  a  change  of  possession,  see  Scott,  Trustee,  v.  Jones,  76  Va.  233;  Streeper  d. 
Eckhart,  2  Wharton,  802;  30  Am.  Dec.  258;  notes,  p.  262;  Ante,  Vol.  1,  p.  563; 
Sommerville  &  Cutchen  v.  Horton,  Adm'r,  4  Yerger,  541;  26  Am.  Deo.  242;  Jones 
V.  Syer,  52  Md.  211;  36  Am.  E.  366;  Hull  v.  Hull,  Va.  Law  Journal,  1882,  p. 
238;  Tingle,  Adm'r,  v.  Forsyth,  20  W.  Va.  497;  Gordon  v.  Eixey,  76  Va.  694; 
Gregg  V.  Sloan,  Id.  497.  The  object  of  the  changes  in  the  statute  at  the  revision 
of  1887-8  was  to  meet  the  decision  made  in  the  case  of  Floyd  v.  Harding,  28  Grat. 
401,  and  the  cases  which  followed  it,  to  the  effect  that  the  registry  act  then  in  force 
did  not  apply  to  a  parol  contract  for  the  sale  of  land,  and  that  where  a  purchaser 
under  such  contract  had  paid  all  the  purchase  money  and  had  been  put  in  posses- 
sion, so  that  he  had  a  valid  equitable  title  to  the  land,  it  was  not  subject  to  the  lien 
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The  necessity  for  the  registry  of  deeds,  in  order  to  affect  pur- 
chasers and  creditors  arid  to  avoid  the  charges  arising  from  secret 
liens,  was  seen  at  an  early  day  in  England,  and  provision  made 

of  a  judgment  subsequently  attained  against  the  vendor.  The  effect  of  the  present 
statute  is  to  override  this.  A  deed  is  good  between  the  parties,  their  heirs,  etc., 
whether  recorded  or  not.  Code,  §  2465,  as  amended  by  act  of  March  3,  1898, 
Acts  1897-8,  p.  834;  Eaines  v.  Walker,  77  Va.  92. 

I  have  cited  above  the  case  of  Clark  v.  Ward,  12  Grat.  440,  to  the  effect  that 
the  provisions  of  the  statute  for  registry  did  not  apply  to  a  case  where  possession 
of  the  property  conveyed  or  assigned  in  trust  is  delivered.  But  it  is  not  meant  by 
this  that  the  registry  law  is  inapplicable  in  cases  of  mere  constructive  delivery 
where  the  grantor  assigns  to  a  trustee  and  yet  remains  in  possession  as  his  agent 
without  any  apparent  change  of  the  conditions  as  they  existed  before  the  assign- 
ment. In  Clark  v.  Ward  visible  tangible  possession  was  delivered  to  the  trustee, 
the  grantor  parting  with  possession  and  leaving  the  State.  The  stringent  provisions 
of  section  2465  can  hardly  be  considered  as  met  by  a  mere  constructive  delivery  of 
possession,  such  as  is  often  given  where  a  deed  of  trust  is  executed  on  a  stock  of 
goods.     See  5  2465  as  amended  by  Acts  1895-6,  p.  842,  and  1897-8,  p.  833. 

In  Chapman  v.  Chapman,  91  Va.  397,  it  was  held  that  possession  of  premises 
was  notice  to  a  purchaser  and  that  it  was  incumbent  on  him  to  enquire  into  the 
tenant' s  rights.  This  enquiry  was  rendered  unnecessary  by  Acts  of  1895-6,  p.  842, 
amending  §  2465.  But  Acts  1897-8,  p.  833,  again  amended  §  2465  and  omitted 
the  provision  inserted  by  the  Acts  of  1895-6,  p.  842,  so  that  Chapman  v.  Chapman 
is  re-established  as  the  rule.     See  4  Va.  Law  Eegister,  p.  629. 

The  amendment  on  page  834,  Acts  1897-8,  now  puts  every  bill  of  sale  or  con- 
tract for  the  sale  of  goods  and  chattels,  when  the  possession  is  left  with  the  grantor, 
on  the  same  footing  with  deeds  conveying  real  estate  and  deeds  of  gift,  or  deeds  of 
trust  or  mortgages  conveying  real  estate  or  goods  and  chattels,  and  declares  that 
they  are  void  as  to  subsequent  purchasers  for  valuable  consideration  without  notice 
and  creditors,  until  and  except  from  the  time  they  are  duly  admitted  to  record  in 
the  county  or  corporation  wherein  the  property  embraced  in  said  contract,  deed,  or 
biU  of  sale  may  be.  The  amendment  also  seems  to  require  that  any  such  bill  of 
sale  or  contract  for  the  sale  of  goods  and  chattels,  when  the  possession  is  left  with 
the  grantor,  must  be  in  writing. 

Observing  that  until  this  amendment  it  was  the  established  rule  in  Virginia  that 
retention  of  possession  by  the  seller  of  the  thing  sold  was  prima  fade  fraudulent 
as  to  existing  creditors,  and  conclusively  fraudulent  as  to  subsequent  bona  fide  pur- 
chasers for  value,  and  that  the  registry  law  did  not  authorize  the  recordation  of 
ordinary  executory  contracts  for  the  sale  of  personal  chattels  (citing  Davis  v. 
Turner,  4  Grat.  422;  Glasscock  v.  Batton,  6  Band.  78;  Benjamin  v.  Madden,  94 
Va.  66;  Braxton  v.  Bell,  92  Va.  229),  the  editor  of  the  Virginia  Law  Kegister 
(Vol.  4,  p.  617)  makes  the  following  interesting  comment: 

' '  Title  to  personal  property  requires  no  deed  or  other  writing  for  its  transfer. 
Hence  to  provide  that  '  every  bill  of  sale  *  *  *  shall  be  in  writing '  still  leaves 
the  parties  free  to  buy  and  sell  without  any  writing.  The  effect  of  the  amendment 
23 
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for  it.^  At  first  the  statute  in  Virginia  was  defective  ^  in  only- 
avoiding  deeds  as  to  subsequent  purchasers  for  value  without 
notice,  if  not  recorded,  but  gave  them  no  additional  validity  if 
recorded,^  but  the  statute  was  subsequently  amended  so  as  to  give 
it  the  effect  that  it  has  at  present  and  to  extend  its  operations  to 
contracts  as  well  as  to  conveyances.^ 

The  registry  law  remained,  however,  applicable  only  to  written 
contracts,  and  when  one  had  purchased  land  by  parol  contract  and 
had  been  put  in  possession,  so  that  he  had  a  valid  equitable  title  to 
the  land,  it  was  held  not  subject  to  judgments  recovered  against 
the  vendor  after  the  sale,  whereas  if  he  had  a  written  contract  and 
failed  to  record  it,  the  contract  would  be  invalid  as  against  subse- 
quent purchasers  for  value  without  notice ;  °  and  upon  the  principle 
that  a  creditor  or  purchaser  can  take  only  what  belongs  to  the 
debtor  (except  so  far  as  the  effect  of  the  registry  law  is  to  change 
this  rule)  it  has  been  held  that  the  creditor  who  has  retained  a  lien 
for  his  purchase  money  in  an  unrecorded  contract  of  sale,  is  to  be 
preferred  to  a  judgment  creditor  of  the  vendee.'^ 

is  to  leave  the  law  as  it  was  before,  where  there  is  no  bill  of  sale  or  written  contract 
to  sell,  and  possession  is  retained  by  the  seller.  But  if  the  buyer  desires  to  leave 
the  property  in  the  seller' s  possession,  without  encountering  the  risk  of  losing  it  to 
creditors  or  purchasers  from  the  seller,  he  must,  where  there  is  an  executed  con- 
tract, take  a  'bill  of  sale'  (which  the  statute  does  not  requii'e  to  be  under  seal), 
or,  if  executory,  a  written  contract  to  sell,  and  either  must  be  duly  recorded." 

But  we  think  that  what  the  law  means  is  that  in  order  to  defeat  any  claim  of 
creditor  or  purchaser,  if  personal  property  be  left  in  the  hands  of  a  grantor,  there 
must  be  a  bill  of  sale  in  writing  and  it  must  be  recorded  as  provided  by  the  statute. 
But  the  statute  can  hardly  be  regarded  as  applicable  to  intangible  chattels  such  as 
certificates  of  stock,  notes,  bonds,  etc. 

1  Minor's  Inst.,  Vol.  2,  p.  851,  et  seq.  =  Now  Code,  §  2463. 

'  Doswell  V.  Buchanan' s  Ex'  ors,  3  Leigh,  365. 

*  Eidson  v.  Huff  et  al,  29  Grat.  341. 

'  Floyd,  Trustee,  v.  Harding  el  al,  28  Grat.  401;  Shipe,  Cloud  &  Co.  v.  Eepasa 
el  ah,  Id.  716;  Eidson  v.  Huff  el  als,  29  Grat.  344;  Burkholder  el  als  v.  Ludlam 
et  als,  30  Grat.  255;  March,  Price  &  Co.  v.  Chambers,  30  Grat.  303;  Long  el  als  v. 
Hagerstown  Agrl.  Imp.  Mfg.  Co.,  30  Grat.  665;  Young  el  als  v.  Devries  el  ah,  31 
Grat.  309;  Summers  v.  Darne  el  als,  Id.  791;  Weinburg  v.  Eempe  el  als,  15  W. 
Va.  829;  Dobyns  v.  Waring,  82  Va.  159. 

•  Shipe,  Cloud  &  Co.  v.  Eepass,  28  Grat.  716. 
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But,  as  we  have  seen  (Ante,  p.  552,  note  7,  and  pp.  932,  950, 
990),  the  statute  has  been  changed  so  as  to  avoid  parol  contracts 
for  the  conveyance  or  sale  of  real  estate  as  to  purchasers  for  valu- 
able consideration  without  notice  and  creditors,  and  to  make  a  re- 
corded contract  in  writing  as  effectual  as  if  it  was  a  deed.  But 
§  2465  of  the  Code  was  amended  also  as  to  bills  of  sale  of  goods 
and  chattels,  and  contracts  for  the  sale  of  the  same,  when  possession 
is  allowed  to  remain  with  the  grantor,  by  act  of  March  3,  1898, 
Acts  1897-8,  p.  834,  which  provides  that  any  such  bill  of  sale  or 
contract  shall  be  in  writing,  and  that  (like  a  deed  of  trust  or  mort- 
gage conveying  real  estate  or  goods  and  chattels)  it  shall  be  void 
as  to  subsequent  purchasers  for  valuable  consideration  without 
notice  and  creditors,  until  and  except  from  the  time  that  it  is  duly 
admitted  to  record  in  the  county  or  corporation  wherein  the  prop- 
erty embraced  in  such  contract,  deed,  or  bill  of  sale  may  be. 

The  effect  of  the  record  of  a  writing  upon  creditors  and  pur- 
chasers is  very  different.  As  to  the  former,  whether  a  deed  or 
other  writing  is  recorded  or  not,  a  purchaser  having  notice '  thereof 
is  effected  by  it,  and  when  duly  ^  admitted  to  record,  a  subsequent 
purchaser  is  to  be  regarded  as  if  he  had  actual  notice.  The  ad- 
mission to  record  has  the  same  effect  upon  creditors,  but,  as  we 
have  before  seen,  actual  notice  of  an  unrecorded  instrument  does 
not  effect  them.^ 

The  creditors  embraced  within  the  terms  of  the  statute,  include 
not  only  persons  claiming  ex  contractu,  but  also  those  who  sue  ex 
Tnakficio.^  Formerly  the  statute  referred  to  creditors  of  the  grantor 
only,  and  thereunder  a  deed  of  marriage  settlement,  whereby  a 
woman's  personal  property  was  settled  on  herself  in  contemplation 
of  marriage,  was  supposed  not  to  need  recording  in  order  to  inter- 

'  As  to  what  is  notice,  see  Post,  2  309. 

"Ante,  i  306. 

'  See  also  Delaplain  &  Son  v.  WUkinson  &  Co.  et  als,  17  W.  Va.  242, 

<  Minor's  Inst.,  Vol.  2,  p.  1022. 
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cept  the  ■  rights  of  the  husband's  creditors,  but  by  statute,'  as  we 
have  before  seen,  the  word  "  creditors  "  is  declared  to  extend  to 
and  to  embrace  all  creditors  who  but  for  the  deed  or  writing  would 
have  had  a  right  to  subject  the  property  conveyed,  to  their  debt.^ 

The  provisions  of  the  statute  ^  for  avoiding  a  voluntary  or 
fraudulent  deed  by  a  creditor  before  he  has  obtained  a  judgment 
or  decree  for  his  debt,  it  is  said,*  "  does  not  in  terms  apply  to  an 
unrecorded  deed,  but  to  a  fraudulent  one,"  "  and,"  to  quote  further 
the  language  of  the  same  learned  author,  "  altho'  during  the  life- 
time of  the  debtor  it  would  doubtless  avail  in  respect  to  a  convey- 
ance unregistered,  yet  after  his  death  it  would  not  be  so,  because 
the  creditors  are  then  considered  entitled  to  nothing  but  what  the 
debtor  himself  might  have  clauned  at  the  time  of  his  death,  and 
of  course  the  non-registry,  as  we  have  seen,  would  operate  nothing 
as  to  him."  ^ 

The  case  cited  was  that  of  a  conflict  between  a  creditor  in  a 
deed  of  trust,  made  before  the  Code  of  1849  went  into  effect,  and 
the  creditors  at  large  of  a  person  who  died  ^  in  1851,  but  who,  by 
his  will  made  in  1849,  subjected  all  his  estate  to  the  payment  of 
his  debts.''     The  court  in  that  case  held  that  though  the  recording 

'  Code,  ?  2472,  was  substituted  for  ?  11,  Ch.  114,  Code  1873,  changing  the  rules 
fixed  by  the  case  of  Doswell  v.  Buchanan,  and  adopting  the  dissenting  view  held 
by  Judge  Cabell,  which  was  to  give  to  a  subsequent  purchaser  a  lien  upon  the  prop- 
erty for  so  much  of  the  purchase  money,  whether  in  whole  or  in  part,  as  he  may 
have  paid  before  notice.  For  the  former  rule,  see  Doswell  v.  Buchanan,  3  Leigh, 
365;  Preston  v.  Nash,  76  Va.  1;  Lamar  v.  Hale,  79  Va.  147;  Beport  of  Kevisors, 
1849,  p.  615,  note. 

^  Minor's  Inst.,  Vol.  2,  p.  873.  See  also  Dabney  et  ux  v.  Kennedy,  7  Grat.  317; 
Snyder  v.  Martin  et  al,  17  W.  Va.  276. 

•  Ante,  Vol.  1,  pp.  544,  545. 

'Minor's  Inst.,  Vol.  2,  p.  872. 

^  Citing  McCandlish  v.  Keen  et  als,  13  Grat.  616. 

"  The  death  of  the  grantor  does  hot  suspend  the  right  to  enforce  the  lien  of  a 
deed  of  trust.     Beatie  v.  Butler,  21  Mo.  313;  64  Am.  Dec.  234;  note,  241. 

'  Code,  §  2665,  recognizes  the  right  of  a  testator  to  charge  his  real  estate  for  the 
payment  of  his  debts  and  to  give  preferences  among  his  creditors,  but  this  does  not 
apply  to  personal  property,  which,  whether  the  wUl  so  provide  or  provide  otherwise, 
must  be  paid  out  as  provided  by  the  statute.     Code,  J  2660,  as  amended  by  act  of 
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of  the  deed  after  the  death  of  the  debtor  was  not  necessary  to  give 
it  validity,  yet  if  that  was  necessary  to  render  the  deed  valid 
against  creditors,  such  recordation  was  sufficient ;  that  the  pro- 
visions of  the  Code  of  1849,  which  made  all  a  debtor's  real  estate 
subject  to  the  payment  of  his  debts,  did  not  apply  except  subject 
to  the  charge  to  the  real  estate  on  which  the  debtor  had  created 
a  bona  fide  lien,  which  is  good  against  himself ;  that  when  an  estate 
was  thus  subjected  by  the  debtor  to  the  lien  of  a  deed  of  trust, 
although  it  was  unrecorded,  his  creditors  at  large  must  take  the 
real  estate  in  the  plight  and  condition  in  which  he  held  it ;  and 
that  the  provisions  of  the  Code  in  relation  to  creditors  and  pur- 
chasers who  are  protected  against  unrecorded  deeds,  does  not  in- 
clude creditors  claiming  under  a  devise  for  the  payment  of  debts, 
or  under  the  statute  subjecting  real  estate  to  their  payment ;  but 
the  creditor  who  may  avoid  such  a  deed  must  have  some  lien  by 
judgment  or  otherwise  which  entitles  him  to  charge  the  subject 
conveyed  specifically. 

The  deed  of  trust  was  therefore  sustained,  and  the  general  prin- 
ciple established  that,  although  as  to  a  creditor  who  had  acquired 
a  specific  lien  by  judgment  or  decree  on  the  property  of  the  debtor, 
such  an  unrecorded  deed  would  be  void,  yet,  inasmuch  as  a  creditor 
at  large  has  no  specific  lien,  as  neither  a  will  devising  property  for 
the  payment  of  debts,  nor  the  statute  subjecting  the  same  gives 
such  a  lien,  and  as  after  the  death  of  the  debtor  no  specific  lien 
can  be  acquired,  although  a  deed  of  trust  may  be  recorded  after 
the  debtor's  death,  no  such  record  is  necessary  in  order  to  make  it 
good  against  creditors  at  large.  So  far  as  a  purchaser  is  concerned, 
the  death  of  the  grantor  in  an  unrecorded  deed  may  have  a  very 
different  eifect,  and  the  rule  giving  validity  to  a  deed  recorded  after 
death  has  a  very  material  influence  upon  the  rights  of  the  parties, 
for  when  one  conveyed  land  by  deed,  which  was  not  recorded,  and 
his  heir,  after  his  death,  conveyed  the  same  land  by  a  deed,  which 

February  7,  1896,  Acts  1895-6,  p.  289;  Deering  &  Co.  v.  Kerfoot's  Ex' or,  89  Va. 
491;  Code  W.  Va.,  Ch.  86,  2  3. 
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was  duly  recorded,  to  an  innocent  purchaser  for  value,  it  was  held 
that  the  recorded  deed  from  the  heir  operated  to  divest  the  title 
of  the  grantee  in  the  unrecorded  deed  of  the  ancestor/ 

The  term  purchaser  includes  all  persons  Avho  by  contract  ^  have 
acquired  a  direct  interest  in  the  property,  whether  by  lien,  or  by 
mortgage,  or  by  deed  of  trust,  or  by  absolute  conveyance,  in  con- 
tradistinction to  creditors,  who  are  persons  claiming  debts  or  de- 
mands, and  have  no  lien  at  all  on  the  property  in  question, 
or  one  arising  by  act  of  the  law  and  not  by  contract.  Per- 
sons whose  debts  are  secured  by  deeds  of  trust '  are  treated  as 
purchasers  for  value,  and  cannot  be  regarded  as  creditors  or  in 
the  double  character  of  creditors  and  purchasers,  but  only  as  pur- 
chasers/ 

>  Youngblood  v.  Vaatine,  46  Mo.  239;  2  Am.  E.  509. 

'  Whether  the  consideration  be  money,  property  to  be  eschanged,  or  an  antece- 
dent debt.  Cammaok,  &c.  v.  Soran  et  al,  30  Grat.  292.  But  in  the  c*se  of  Dick- 
erson  v.  Tillinghast,  4  Paige,  215;  25  Am.  Dec.  528,  it  was  held  that  he  is  not  a 
bona  fide  purchaser  who  merely  takes  the  legal  estate  in  payment  of  or  as  security 
for  a  previous  debt,  and  that  one  who  takes  a  conveyance  of  an  tetate  in  payment 
of  a  debt,  without  notice  of  a  prior  unrecorded  mortgage,  is  not  a  subsequent  bona 
fide  purchaser  as  against  the  mortgagee.  See  also  to  the  same  effect  Harris  v. 
Homer,  1  Dev.  &  Bat.  455;  30  Am.  Dec.  182;  Potts  v.  Blackwell,  4  Jones'  Eq. 
61 ;  Holderby  v.  Blum,  2  Dev.  &  B.  Eq.  52;  Donaldson  v.  Bank  of  Cape  Fear,  18 
Am.  Dec.  577,  note  580;  Lockwood  v.  Bates,  12  Am.  Dec.  121,  note  136;  30  Am. 
Dec.  184,  note.  A  trustee  in  a  deed  of  trust  to  secure  creditors  is  a  purchaser  for 
value.  Zell  Guano  Co.  v.  Heatherly,  38  W.  Va.  411.  One  claiming  as  a  pur- 
chaser for  value  must  aver  and  prove  that  he  gave  valuable  consideration;  what  ft 
was,  and  when  paid  or  tranferred;  but  an  assignee  of  bonds  given  for  the  pur- 
chase of  real  estate  and  to  secure  which  the  vfendor  reserves  a  lien  on  the  face  of 
the  deed  conveying  the  land,  is  not  such  a  puroliaser  thereof  for  value  as  will  be 
protected  by  ?  8,  Ch.  182,  Code  1873  (now  §  3570;  Code  W.  Va.,  Ch.  139,  ?  6). 
Gordon  v.  Eixey,  86  Va.  853;  Lamar  v.  Hale,  79  Va.  147;  McCormick  v.  Atkin- 
son, 78  Va.  8;  Halley  v.  Oldham,  5  B.  Monroe,  233;  41  Am.  Dec.  262.  A  pur- 
chaser at  a  trustee's  sale  is  bound  to  see  to  the  proper  application  of  the  purchase 
money.     Hobson  v.  Whitlow,  80  Va.  784. 

'  Davis  et  al  v.  Sims  et  ah,  Va.  Law  Journal,  1881,  p.  318;  Weinberg  v.  Eempe 
et  al,  15  W.  Va.  829. 

*  Minor's  Inst.,  Vol.  2,  p.  875  et  seq.,  but  not  as  to  antecedent  equities  when  the 
deed  of  trust  is  given  to  secure  an  existing  debt  without  other  consideration.  Lead- 
ing Cases  in  Eq.,  Vol.  2,  Pt.  1,  p.  33. 
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It  is  a  subsequent '  purchaser  for  value  without  notice,  then,  who 
is  protected  by  the  statute,  and  a  purchaser  for  value  from  such 
purchaser,  even  if  the  last  named  purchaser  have  notice,  is  pro- 
tected ;  and  so  also  if  one  purchases  for  value  and  without  notice 
from  a  purchaser  who  has  notice,  he  is  likewise  entitled  to  be 
protected.^ 

But  in  order  to  be  entitled  to  the  protection  of  the  statute  the 
subsequent  purchaser,  it  has  often  been  declared,  must  be  a  com- 
plete purchaser,  who  has  both  paid  the  purchase  money  and  taken 
a  conveyance  before  notice,  and  must  have  been  without  notice  of 
the  unrecorded  writing  when  he  completed  his  purchase.^ 

A  complete  purchaser  has  been  regarded  as  one  who  has  re- 
ceived his  conveyance  and  paid  the  whole  purchase  money,  and 
that  it  is  not  enough  that  he  has  a  contract  to  convey,  and  that  his 
debt  is  secured  to  be  paid,  but  he  must  both  have  paid  his  entire 
purchase  money  and  gotten  in  his  conveyance.  It  will  be  seen 
that  it  is  enough  that  he  should  have  paid  his  whole  purchase 
money  and  be  entitled  to  call  for  the  legal  title.* 

Where  a  purchaser  received  notice  ^  of  the  prior  conveyance 
before  both  of  these  acts  were  perfected,  it  was  held  that  he  ought 
to  forbear  to  proceed  until  the  equity  is  enquired  into,  or  else  he 
will  take  subject  thereto,  and  whatever  he  does  after  notice,  he 
does  mala  fide,  and  it  cannot  avail  him.  This  rule,  said  some  of 
the  text  writers  and  decided  causes,^  was  in  consonance  with  justice 

^  Not  the  purchaser  in  the  deed  itself  (Glazebrook'a  Adm'r  v.  Eagland's  Adm'r, 
8  Grat.  343 ),  nor  has  the  registration  laws  reference  to  the  parties  to  the  deed,  their 
heira  or  volunteers.     2  Minor's  Inst.,  p.  871. 

^  2  Minor's  Inst.,  p.  875  et  seq. 

'  See  this  subject  discussed,  Va.  Law  Journal,  1882,  pp.  130-144;  WUliamson  v. 
Branch  Bank,  7  Ala.  906;  42  Am.  Dec.  617;  note,  627;  Cain  v.  Cox,  23  W.  Va.  594. 

*  Bowman  v.  Hicks,  80  Va.  806;  Morgan  v.  Fisher,  82  Va.  417;  Eobinson  v. 
Crenshaw,  84  Va.  348.     See  now  the  statute  in  Virginia,  Code,  §  2472. 

'  Notice  to  a  trustee  or  creditor.  Douglas  v.  Land,  37  W.  Va.  687;  Blackshine 
V.  Petit,  35  W.  Va.  547;  Ante,  this  volume,  p.  1000. 

^See  the  cases  cited  in  Minor's  Inst.,  Vol.  2,  pp.  877  to  879;  DosweU  v.  Buch- 
anan's Ex'ors,  3  Leigh,  381;  Mut.  Assur.  Soc.  v.  Stone  et  al,  3  Leigh,  235;  Tour- 
ville  V.  Naish,  3  P.  Wms.  307;  Wigg  v.  Wigg,  1  Atk.  384;  Beverly  v.  Brooke  et 
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as  well  as  in  strict  analogy  with  the  principles  of  the  courts  of 
equity.  It  rests  upon  the  reasonable  maxim  qui  prior  in  tempore 
potior  est  in  jure,  and  so  far  has  it  been  carried  that,  although 
the  purchaser  had  paid  every  cent  of  his  purchase  money,  and  the 
hopeless  insolvency  of  his  vendor  would  prevent  his  ever  recover- 
ing it  back,  yet  if  he  has  not  completed  his  title  by  getting  a  con- 
veyance prior  to  his  notice  of  the  prior  equity,  he  must  stop,^  and 
will  not  be  permitted  to  go  on  to  secure  himself  by  obtaining  the 
legal  title  from  the  common  vendor.^ 

ah,  2  Leigh,  446;  Wilcox  v.  Calloway,  1  Wash.  41;  Blair  v.  Owles,  1  Munf.  44; 
Lambert  v.  Nanny,  2  Munf.  196;  Hoover  v.  Donnally,  3  H.  &  M.  316;  Carter  v. 
Allan  et  als,  21  Grat.  241;  see  also  Mitford's  Eq.  PI.  215-216;  Sugden  on  Vendors, 
Vol.  3,  p.  348;  Freeman  on  Judgments,  §  366  a;  Briscoe  v.  Ashby,  24  Grat.  454; 
Vattier  v.  Hinde,  7  Peters  K.  252;  Story's  Eq.  Jurisprudence,  §  64,  1502;  Adams' 
Equity,  p.  340;  Basset  v.  Nosworthy,  Leading  Cases  in  Equity,  Vol.  2,  Pt.  1,  p.  1 
(ed.  1877) ;  Shines  v.  Craig,  7  Cranch.  34;  Chew  v.  Barnett,  11  Serg  &  Eaule,  389; 
Marshall  et  al  v.  Cross  et  al,  26  Grat.  679;  Walker  v.  Beauchler,  27  Grat.  511; 
Cammack  v.  Soran,  30  Grat.  292;  In  re  Conrad  Leimann,  32  Md.  225;  3  Am.  B. 
132;  Davis  et  al  v.  Sims  et  ah,  Va.  Law  Journal,  1881,  p.  318;  Neale  v.  Haythrop, 
3  Bland,  551,  Cox  v.  Komine,  9  Grat.  28;  ZoUman  v.  Moore  et  als,  21  Grat.  313; 
Union  Canal  Co.  v.  Young,  1  Wharton,  410;  30  Am.  Dec.  212;  notes,  p.  225; 
Matthews'  Digest,  Vol.  1,  p.  557,  558,  notes;  Trout  v.  Warrick,  77  Va.  734.  But 
as  has  already  been  noted  [Ante,  p.  1000)  this  rule  is  now  changed  by  statute  in 
Virginia  so  as  to  give  in  equity  to  an  incomplete  purchaser  a  lien  on  the  property 
purchased  by  him  for  so  much  of  his  purchase  money  as  he  may  have  paid  before 
notice.     Code,  J  2472.     See  Code  W.  Va.,  Ch.  74,  ^  9. 

^  But,  Bays  the  annotator  in  the  case  of  Basset  v.  Nosworthy,  L.  Cas.  in  Eq. ,  Vol. 
2,  Pt.  1,  p.  47  (ed.  1877),  "The  purchaser  of  an  equitable  estate  or  interest  may 
consequently  procure  a  conveyance  of  the  legal  title  for  the  purpose,  and  with  the 
effect  of  defeating  a  prior  equity,  of  which  he  was  ignorant  at  the  time  of  buying, 
although  it  has  been  brought  to  his  knowledge  since  the  sale,"  citing  Adams' 
Equity,  159,  160,  Butler's  note;  Coke  Lit.  290;  Fitzsimmons  v.  Ogden,  7  Cranch. 
1,  18;  Zollman  v.  Moore,  21  Grat.  313;  Campbell  v.  Brackinridge,  8  Blackford, 
471;  Gibler  v.  Tremble,  14  Ohio,  423;  Osborne  v.  Carr,  12  Conn.  195-208;  Siter  v. 
McClanachan,  2  Grat.  280-283;  Baggarly  v.  Gaither,  2  Jones'  Eq.  80;  CarroU  v. 
Johnston,  Id.  129. 

'  Mutual  Assurance  Soc.  v.  Stone  et  ah,  3  Leigh,  218  ;  Briscoe  v.  Ashby  etals,  24 
Grat.  476.  A  purchaser  is  charged  with  notice  of  all  that  the  record  discloses 
affecting  his  title,  and  also  of  aU  to  which  the  knowledge  there  acquired  would 
have  led  him.  Means  of  knowledge  with  the  duty  of  using  them  are,  in  equity, 
equivalent  to  knowledge  itself.  Jameson  v.  Eixey,  94  Va.  342.  See  Snyder  v. 
Grandstaff,  Va. ;  31  S.  E.  E.  647. 
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A  better  understanding  may  be  had  of  the  principles  thus  laid 
down,  before  the  statute/  by  examining  some  of  the  decided  cases 
upon  which  they  are  claimed  to  rest. 

In  the  case  of  the  Mutual  Assurance  Society  v.  Stone  et  als,  3 
Leigh,  218,  the  corporation  had  a  lien  under  certain  acts  of 
Assembly  without  the  necessity  of  admitting  the  same  to  record, 
and  the  purchaser  bought  without  knowledge  of  the  lien  and  paid 
his  purchase  money,  but  did  not  get  in  the  legal  title.  In  consid- 
ering the  rights  of  the  corporation  and  treating  of  the  doctrine 
under  consideration  apart  from  the  express  lien  given  by  the  stat- 
ute. President  Tucker  thus  exemplifies  it :  "  If  then  A  has  made 
the  first  purchase  of  an  estate,  he  has  prior  equity  to  B,  who  pur- 
chases afterwards  ;  and  in  a  mere  contest  of  equities  A  must  pre- 
vail, for  if  the  vendor  refused  to  make  title  to  either,  and  a  suit 
were  brought  in  equity  for  a  title,  the  court  would  obviously  decree 
a  conveyance  to  A.  Such  then  being  the  case,  as  soon  as  B  re- 
ceives notice  of  the  prior  equity  of  A,  he  becomes  at  once  apprised 
of  the  fact  that  he  has  the  best  right  to  the  land,  and  that  a  court 
would  so  decree.  It  is  thus  obviously  a  fraud  in  B,  to  proceed  to 
get  a  title  to  that  property  which  he  knows  to  belong  to  another, 
though  the  formality*  of  a  conveyance  has  not  been  complied  with. 
But  if  he  has  paid  his  money,  and  obtained  his  conveyance  before 
notice,  his  conduct  has  been  fair,  and  having  equal  though  poste- 
rior equity,  he  will  be  protected  because  he  has  'the  legal  title  also, 
fairly  acquired.  He  must,  however,  have  obtained  the  legal  title, 
or  must  shew  that,  though  posterior  in  time,  he  has  the  best  right 
to  call  for  the  legal  title." 

The  case  of  Briscoe  v.  Ashby  et  als,  24  Grat.  454,  was  as  fol- 

•  '  'And  as  against  any  person  claiming  under  a  deed  or  other  writing  which  shall 
not  have  been  admitted  to  record  before  payment  by  a  subsequent  purchaser  for 
valuable  consideration  of  the  whole  or  a  part  of  his  purchase  money,  such  subsequent 
purchaser,  notwithstanding  such  deed  or  other  writing  be  admitted  to  record  before 
he  becomes  a  complete  purchaser,  shall,  in  equity,  have  a  lien  on  the  property 
purchased  by  him  for  so  much  of  hia  purchase  money  as  he  may  have  paid  before 
notice."     Code,  2  2472. 
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lows :  In  1847  A  conveyed  to  C  a  tract  of  land  in  Fauquier 
county,  in  trust  for  his  wife  for  life,  and  at  her  death  to  be  sold, 
and  the  proceeds  divided  among  their  children.  In  1845  A  died  ; 
and  his  son  having  qualified  as  guardian  of  the  younger  children, 
in  his  own  right  and  as  such  guardian  filed  a  bill  in  the  circuit  court 
of  Fauquier  for  a  sale  of  the  land,  and  investment  of  the  proceeds 
in  other  land. 

In  1855  there  was  a  decree  for  sale,  and  a  sale  which  was  con- 
firmed. Afterwards  Mrs.  A  and  her  children  filed  a  petition  in 
the  suit,  stating  that  J  had  purchased  a  tract  of  land  in  Culpeper, 
for  the  benefit  of  the  parties  to  the  trust,  and  asking  the  court  to 
approve  the  investment  and  direct  the  proceeds  of  the  Fauquier 
land  to  be  applied  to  pay  for  it.  This  the  court  did ;  and  appoint- 
ing J  the  sole  trustee,  decreed  that  when  the  whole  purchase  money 
was  paid  J  should  take  a  conveyance  to  himself  of  the  Culpeper 
lands  upon  the  trust  declared  in  the  deed  of  A.  The  land  in  Cul- 
peper had  been  sold  under  a  decree  of  the  circuit  court  of  that 
county,  and  J  purchased  in  his  own  name,  and  there  was  nothing 
in  the  record  in  that  case  to  show  that  it  was  intended  to  be  for 
the  cestuis  que  trust  of  A's  deed ;  but  the  proceeds  of  the  sale  of 
the  Fauquier  land  were  applied  to  pay  for  it,  and  all  the  purchase 
money  was  paid,  except  less  than  one  hundred  dollars ;  but  no 
deed  was  ever  directed  or  made  to  J.  In  1859,  Mrs.  A  and  J 
covenanted  that  Ihe  should  convey  to  him  her  life  estate  in  said 
land,  on  terms  stated,  but  which  he  did  not  comply  with  in  any 
respect.  In  1863,  J  sold  and  conveyed  the  land  to  T,  and  T 
afterwards  sold  it  to  B.  In  1866,  Mrs.  A  and  her  children  filed 
their  petition  and  cross-bill  in  the  Culpeper  suit,  stating  the  facts 
and  claiming  the  land,  and  made  J,  T  and  B  partners,  and  T  and 
B  claimed  to  be  purchasers  for  value  without  notice.  The  court 
held  that  Mrs.  A  and  her  children  were  entitled  to  the  property  in 
preference  to  T  and  B. 

In  the  case  of  Beverly  v.  Brooke  et  als,  2  Leigh,  446,  Beverly 
had  obtained  a  lien  on  Pickett's  land  by  deed  of  trust,  which  was 
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unrecorded ;  and  afterwards  Pickett  proposed  to  give  a  second 
deed  of  trust  to  Scott  for  the  benefit  of  himself  (Scott)  and  others. 
It  appeared  that  after  the  last  mentioned  deed  was  prepared  and 
when  Pickett  had  taken  the  pen  in  his  hand  to  execute  it,  he  ob-  ' 
served  to  Scott  that  he  had  already  executed  a  deed  of  trust  on 
part  of  the  same  land  to  secure  a  debt  to  Beverly,  but  that  the 
deed  was  usurious.  This  was  held  to  charge  Scott  and  all  claiming 
under  the  deed  to  him,  with  notice  of  Beverly's  prior  deed,  making 
this  latter  as  valid  against  Scott,  and  all  claiming  under  the  deed 
to  him,  as  if  it  had  been  duly  recorded,  liable  to  be  impeached  for 
usury,  as  it  would  have  been  if  recorded  and  not  otherwise.' 

The  other  cases  stated  in  Minor's  Inst.,  Vol.  2,  p.  878,  are  also 
cited  as  expositions  of  this  doctrine. 

In  Tourville  v.  Naish,  3  P.  "VVms,  307,  Naish  purchased  land, 
and  having  paid  part  of  the  purchase  money,  gave  his  bond  for 
the  residue.  Tourville  then  had  an  equitable  lien  on  the  premises, 
of  which  Naish,  as  he  alleged,  had  no  notice  at  the  time  of  making 
the  purchase,  but  of  which  he  admitted  he  was  apprised  before  the 
payment  of  the  money  for  which  he  had  executed  his  bond.  It 
was  insisted  in  his  behalf  that  the  giving  a  bond  was  a  payment, 
since  the  bond  obliged  him  at  all  events  to  go  on  to  pay;  and  pre- 
cluded at  law  any  plea  of  equitable  incumbrance.  Lord  Chan- 
cellor Talbot,  however,  decided  that  notice  before  the  payment  of 
the  purchase  money,  was  sufficient  to  avoid  the  plea  of  purchase 
for  value,  etc.,  and  that  the  bond  was  not  equivalent  to  a  payment, 
for  although  the  purchaser  had  no  remedy  at  law  against  the  bond, 
yet  he  might  have  been  relieved  against  it  in  equity. 

In  tlie  case  of  Wigg  v.  Wigg,  1  Atk.  384,  the  Lord  Chancellor 
said  :  "It  appears  he  had  notice,  for  though  he  had  no  notice  be- 
fore he  paid  his  money,  yet  he  had  notice  before  the  execution  of 
the  conveyance,  and  it  is  all  but  one  transaction." 

In  the  case  of  Doswell  v.  Buchanan's  Ex'ors,  3  Leigh,  365,  it 

>  Minor's  Inst.,  Vol.  2,  p.  879. 
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is  said  by  the  reporter  to  have  been  held  by  the  court  that  to  con- 
stitute one  a  complete  purchaser  for  value  before  notice,  the  deed 
must  be  executed  and  the  whole  purchase  money  paid  prior  to  the 
notice,  and  that  if  only  part  of  the  purchase  money  were  paid  this 
would  not  sustain  the  plea,  nor  would  the  payment  of  such  part 
constitute  any  lien  upon  the  land.  Judge  Cabell,  the  third  judge, 
dissented  from  this  view,  and  was  of  opinion  that  if  the  purchaser 
had  made  partial  payments  before  receiving  notice,  he  ought  to  be 
protected  to  the  extent  of  such  payments.' 

These  doctrines  and  some  of  these  cases  have  been  reviewed  by 
the  court  of  appeals  in  the  case  of  Preston's  Adm'r  v.  Nash,  75 
Va.  949.  In  that  case  it  appeared  that  Samuel  Nash  purchased 
of  his  brother,  AYilliam  Nash,  certain  lands  in  the  county  of  Rus- 
sell in  March,  1851.  No  conveyance  of  the  title  was  made,  but 
a  paper  very  inartificially  drawn  was  delivered  to  Samuel  Nash 
signed  by  William  Nash.  Samuel  Nash  paid  the  whole  of  the 
purchase  money,  and  was  in  the  exclusive,  open  and  notorious 
possession  of  the  land,  cultivating  it  and  using  it  as  his  own. 
Having  paid  all  the  purchase  money  he  frequently  applied  to  his 
brother  for  a  deed.  No  deed  was  made.  In  April,  1850,  William 
Nash  executed  a  deed  of  trust  to  Beckem,  trustee,  to  secure  to 
John  M.  Preston  a  debt  of  $7,283.34.  This  deed  was  not  recorded 
until  the  30th  April,  1858.  Samuel  Nash  had  no  notice  of  this 
deed  until  the  land  was  advertised  for  sale  under  the  deed  of  trust 
after  it  was  recorded.  The  question  then  was  who  was  entitled  to 
priority,  Samuel  Nash,  the  purchaser,  or  the  deed  of  trust  creditor. 
The  court  held  that  Samuel  Nash  was  entitled  to  the  land  free 
from  the  lien  of  the  deed  of  trust.  The  doctrine  which  we  have 
stated  as  sustained  by  the  text  writers,  and  decided  cases  from 

^  A  purchaser  witK  notice  from  a  voluntary  donee  stands  in  the  shoes  of  such 
donee,  and  holds  subject  to  the  claims  of  the  original  donor's  creditors,  to  the  same 
extent  as  the  volunteer  donee  held,  but  he  cannot  be  affected  by  subsequent  aliena- 
tions from  the  original  donor,  of  which  he  had  no  notice,  and  against  which  he 
could  not  provide.  Whitten,  &c.  v.  Saunders,  75  Va.  563;  s.  c,  76.  Va.  1.  Now 
Judge  Cabell's  dissenting  opinion  is  the  law.     Code,  §  2472. 
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which  we  have  cited  was  declared  not  to  be  the  law  in  Virginia 
nor  to  have  been  so  held  by  the  court  of  appeals  in  the  cases  of 
Doswell  V.  Buchanan's  Ex'ors,  3  Leigh,  381,  and  Mutual  Assu. 
Soc.  V.  Stone  et  ak,  3  Leigh,  235,^  but  that  the  doctrine  that  to  be 
a  complete  purchaser  under  the  statute  one  must  both  have  paid 
his  whole  purchase  money  and  obtained  his  deed  is  subject  to  this 
qualification,  "  that  when  the  first  purchaser  has  not  the  legal  title, 
and  the  subsequent  one  has  paid  his  money  and  has  not  indeed  the 
legal,  but  the  best  right  to  call  for  the  legal  title,  before  he  receives 
notice,  he  shall  be  entitled  to  priority,  notwithstanding  he  has  not 
actually  acquired  such  title."  ^ 

The  Proper  Registry  of  a  Writing. 

§  308.  The  discussion  of  this  subject  involves ;  I.  The  charac- 
ter of  writing  proper  to  be  recorded ;  II.  The  proper  place  of 
record  ;  III.  The  manner  of  making  a  sufficient  record  ;  IV.  The 
time  within  which  a  writing  must  be  recorded. 

I.  The  Character  of  Writing  Propter  to  be  Recorded. — The  statute ' 
provides  for  admitting  to  record  a  power  of  attorney,  a  mechanics' 
lien,*  a  homestead  exemption,^  a  lien  for  advances  on  crops,*  any 
contract  in  writing  made  in  respect  to  real  estate  or  goods  and 
chattels,  in  consideration  of  marriage,  or  made  for  the  conveyance 
or  sale  of  real  estate,  or  a  term  of  more  than  five  years,  any  deed 
conveying  any  such  estate  or  term,  any  deed  of  gift  or  deed  of 

'  See  Preston  v.  Nash,  76  Va.  7. 

'Preston's  Adm's  i'.  Nash,  75  Va.  956,  citing  Minor's  Inst,  Vol.  2,  p.  878; 
Story's  Eq.  Jurisprudence,  Ch.  1,  §  64,  p.  59;  Sugden  on  Vendors,  Vol.  2,  p.  497- 
499;  Basset  v.  Nosworthy,  L.  Cas.  in  Eq.,  Vol.  2,  Pt.  1,  p.  11,  108;  Jones  on 
Mortgages,  Vol.  1,  §  560  et  seq.  The  rules  tlyis  laid  down  are  in  conflict  with 
many  decided  cases  (see  L.  Cas.  in  Eq.,  Vol.  2,  Pt.  1,  p.  73),  but  consistent  with 
sound  reason.     See  Code,  I  2472,  and  Ante,  p.  1037. 

'  Code,  §  2500,  as  amended  by  Acts  1895-6,  p.  542;  Id.,  I  2499;  Code  W.  Va., 
Ch.  73,  ?  1. 

*Code,  Ch.  110;  Gilman  v.  Eyan,  Va.;  28  S.  E.  E.  875;  Code  W.  Va.,  Ch.  75. 

6  Code,  ?  3630  to  §  3649;  Code  W.  Va.,  Ch.  41,  §  30  et  seq. 

«  Code,  §  2502,  'as  amended  by  Acts  1889-90,  p.  193. 
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trust  or  mortgage  conveying  real  estate  or  goods  and  chattels/  any 
lis  pendens  and  attachment ;  ^  and  a  loan  of  goods  and  chattels 
where  the  possession  remains  with  the  loanee  as  long  as  five  years/ 
provided  the  instrument  sought  to  be  admitted  to  record  shall  have 
been  duly  acknowledged  by  the  person  whose  name  is  signed 
thereto,  or  be  proved  by  two  witnesses  as  to  him  in  the  court  in 
whose  office  the  writing  is  to  be  recorded,  or  Ijcfore  the  clerk  thereof 
in  his  office."  * 

An  acknowledgment  except  where  otherwise  provided  °  is  essential 
to  the  valid  record  of  a  paper,  and  if  a  deed  or  other  writing  is 
recorded  without  the  prescribed  acknowledgment  it  will  not  be 
constructive  notice  to  any  one,^  and  this  is  true  also  if  the  acknowl- 
edgment is  made  before  one  who  is  not  authorized  to  take  it.'  In 
such  a  case  a  copy  from  the  record  would  not  be  competent  evi- 
dence,* nor  would  such  a  record  be  evidence  or  notice  if  recorded 
in  an  improper  place,'  or  if  the  writing  was  admitted  to  record 
without  the  requisite  number  of  witnesses.'" 

'  Code,  ?  2465,  as  amended  by  Acts  1897-8,  p.  833.  "  Evei-y  such  contract  in 
writing."     Code  W.  Va.,  Ch.  74,  J  6,  does  not  contain  the  words  "m  writing.'' 

'  Code,  ?  3566;  Code  W.  Va.,  Ch.  137,  ?  13.  See  2  Barton's  Law  Pr.,  pp.  978, 
981,  1393. 

'Code,  ?2  2461,  2462,  as  amended  by  Acts  1893-4,  p.  422,  avoiding  also  condi- 
tional sales  unless  recorded,  etc.    Code  W.  Va. ,  Ch.  74,  J  3. 

'CodeW.  Va.,  Ch.  73. 

'  Code,  §  2500,  as  amended  by  act  of  February  28,  1896,  Acts  1895-6,  p.  542; 
Callahan  v.  Young,  90  Va.  574;  Eainea  v.  Walker,  77  Va.  92.  Sec  Va.  Law  Jour- 
nal, 1885,  p.  502  to  505.  Herndon  v.  Kimball,  7  Ga.  432;  50  Am.  Dec.  406;  note, 
407. 

«  Bishop  V.  Schnieder,  46  Mo.  472;  2  Am.  E.  533. 

'  Carter  e.t  als  v.  Kobinett  et  ah,  33  Grat.  429. 

'  Id.     Otherwise  if  it  is  duly  admitted  to  record.     Minor's  Inst.,  Vol.  2,  p.  861. 

'  Cocke  V.  Haxall's  Ex' or,  2  Eob.  493;  Minor's  Inst.,  Vol.  2,  p.  867. 

>"  Matthews'  Digest,  Vol.  1,  p.  559.  Nothing  that  is  said  in  the  text  is  intended 
to  aflfect  the  question  of  what  constitutes  a  good  deed  between  the  parties,  for  the 
registry  laws  are  intended  to  affect  third  persons  who  might  be  led  improvidently 
to  negotiate  as  to  property,  or  to  give  credit  on  the  faith  of  it.  So  far  as  the  parties 
are  concerned,  it  is  held  that  a  deed,  signed,  acknowledged,  and  recorded,  is  a  com- 
plete and  valid  deed,  although  there  is  no  evidence  of  any  formal  delivery,  and 
the  instrument  is  found  among  the  grantor's  papers  at  his  death  (Scrugham  ». 
Wood,  15  Wend.  545),  and  where  it  has  been  authenticated  in  the  manner  pre- 
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The  admission  of  the  deed  to  record  is  a  mere  ministerial  act^ 
by  the  clerk,  even  though  it  is  done  in  open  court,  and  if  not  in 

'  Dawson  v.  Thurston,  2  H.  &  M.  132;  Manna  v.  Givens,  7  Leigh,  705. 


scribed  by  law  it  is  admissible  as  evidence  without  further  proof  of  its  execution, 
although  it  has  not  been  duly  recorded.  Hassler's  Lessees.  King,  9  Grat,  115. 
Delivery,  of  course,  is  essential  to  the  validity  of  a  deed  ( Church  v.  Gilman,  15 
Wend.  656;  30  Am.  Dec.  82;  notes,  p.  89),  but  the  delivery  will  be  presumed  from 
the  record  (The  Coml'th  v.  Seldon,  5  Munf.  160;  Summers  v.  Darne  etals,  31  Grat. 
791;  Skipwith's  Ex' or  v.  Cunningham,  &c.,  8  Leigh,  271),  the  rule  being  that  the 
registry  of  a  deed  is  to  be  taken  as  absolute  proof  of  delivery,  while  the  acknowl- 
edgement is  prima  facie  evidence  only  of  that  fact.  Minor's  Inst.,  Vol.  2,  p.  657. 
See  also  Newlin  v.  Beard,  6  W.  Va.  110.  In  the  case  of  Bell  v.  Farmers  Bank  of 
Kentucky,  11  Bush,  34;  21  Am.  R.  205,  the  deed  was  duly  signed,  sealed,  and 
recorded,  but  was  not  delivered  to  the  grantee  nor  accepted  by  him  until  long  after, 
and  it  was  held  that  although  as  between  the  grantor  and  grantee  it  might  take 
effect  from  the  date  when  it  was  left  for  record,  yet,  as  against  attaching  creditors, 
it  took  effect  only  from  the  time  of  delivery  and  acceptance  by  the  grantee.  A 
register  of  deeds,  at  the  grantor' s  request,  wrote  a  deed  which  the  grantor  signed, 
acknowledged,  and  left  with  the  register.  The  grantee  was  absent  and  the  register 
had  no  authority  from  him  to  receive  it;  after  recording  it  the  register  returned  the 
deed  to  the  grantor  at  his  request,  and  it  was  held  that  there  was  no  delivery  to  the 
grantee.  Hawkes  v.  Pike,  105  Mass.  560;  7  Am.  R.  554,  But  see  Snider  v.  Lack- 
enour,  2  Iredell's  Eq.  360;  38  Am.  Dec.  685.  In  the  case  of  Buclmer  v.  Kings- 
bury, 58  111.  310,  it  appeared  that  Buokner  had  executed  a  deed  of  certain  property 
to  Kingsbury  and  sent  it  to  his  agent  to  be  recorded,  which  was  done.  There  was 
no  pecuniary  consideration  for  the  deed,  nor  was  there  any  previous  arrangement 
or  communication  between  Buckner  and  Kingsbury  on  the  subject;  nor  had  Kings- 
bury any  knowledge  of  the  execution  of  the  deed,  nor  did  he  or  his  authorized 
agent  ever  have  possession  of  it;  and  it  was  held  that  assent  made  the  deed  opera- 
tive from  the  time  the  assent  was  given.  Delivery  of  a  deed  may  be  inferred  from 
the  grantor's  conduct  at  the  time  (Chess  v.  Chess,  1  Pen.  &  Watts,  32;  21  Am. 
Dec.  350;  Blackwell  v.  Lane,  4  Dev.  &  Bat.  113;  32  Am.  Dec.  675),  or  from  any 
other  circumstances.  Harman  et  ah  v.  Oberdorfer  et  als,  33  Grat.  497.  Where 
two  deeds  were  dated  at  different  times,  acknowledged  the  same  day,  and  recorded 
at  different  times,  the  one  first  dated,  although  it  was  recorded  after  the  other,  was 
regarded  as  the  first  executed  (Harman  el  als  v.  Oberdorfer  et  ah,  33  Grat.  497), 
the  rule  here  laid  down  being  that  if  a  deed  has  a  date  the  law  intends  it  to  have 
been  delivered  at  that  date.  Delivery  presumed  (Raines  v.  Walker,  77  Va.  92)  as 
of  the  date  of  the  instrument  (Hardy,  Trustee,  v.  Norfolk  Imp.  Co.,  80  Va.  404); 
but  this  presumption  is  only  prima  fade.  Ferguson  v.  Bond,  39  W.  Va.  561 ;  20 
S.  E.  R.  591.  Recording  a  deed  held  prima  fade  a  valid  delivery.  Burke  v. 
Adam,  80  Mo.  504;  50  Am.  R.  510.  No  form  of  delivery  is  essential.  Farrar  v. 
Bridges,  5  Humphreys,  411;  42  Am.  Dec.  439;  note,  441;  Boody  v.  Davis,  20  N. 
H.  140;  51  Am.  Dec.  210;   note  217.     For  circumstances  not  constituting  a  de- 
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conformity  to  law,  it  is  void/  for  the  act  of  the  clerk  gives  it  no 
force  or  validity ;  but  this  is  not  true  where  both  parties  claim 
under  the  same  deed  or  under  an  instrument  which  refers  to  the 
writing  thus  irregularly  recorded.^ 

The  recorded  paper  is  only  notice  of  what  appears  on  its  face/ 
and  hence  to  bind  purchasers  or  creditors,  a  deed  or  deeds  of  trust 
should  properly  and  sufficiently  describe  the  property  conveyed.* 

II.  The  Proper  Place  of  Record. — The  statute"  provides  that  all 
contracts  in  writing  and  deeds  in  respect  to  real  estate  or  goods 
and  chattels  to  constitute  notice  to  creditors  and  purchasers,  must 
be  recorded  in  the  county  or  corporation  wherein  the  property  em- 
braced in  such  contract  or  deed  may  be,  but  that  all  deeds  of  bar- 
gain and  sale,  of  trust,  of  gift,  or  mortgage,  or  power  of  attorney, 
and  all  writings  in  respect  to  real  or  personal  estate,  intended  to 
be  recorded,  where  such  real  or  personal  estate  is  situated,  lying 
and  being  within  the  corporate  limits  of  a  corporation,  having  a 
corporation  or  hustings  court  or  chancery  court,  shall  be  recorded 
in  the  clerk's  office  of  such  corporation  or  hustings  court,  and  in 
the  city  of  Richmond,  shall  be  recorded  in  the  chancery  court  of 

'  Carter  et  ah  v.  Kobinett  et  ah,  33  Grat.  432. 

'  Minor's  Inst.,  Vol.  2,  p.  868. 

'  Sawyer  v.  Adams,  8  Vt.  172;  30  Am.  Dec.  464. 

^Ante,  I  301;  Warren  v.  Synile,  7  W.  Va.  474;  Jones  v.  McNarrin,  68  Me.  334; 
28  Am.  E.  66;  Mundy  u.  Vawter,  3  Grat.  518-545;  Booth  v.  Bamum,  9  Conn.  286; 
23  Am.  Dec.  339. 

'  Code,  I  2465,  as  amended  by  act  of  March  4,  1896,  Acts  1895-6,  p.  842,  pro- 
vided that  "possession  of  any  such  estate  or  term,  without  notice  of  other  evidence 
of  title,  shall  not  be  notice  to  said  subsequent  purchasers  for  valuable  considera- 
tion.'' But  this  provision  was  omitted  by  the  amendment  of  1897-8,  p.  833.  Bee 
Ante,  p.  1031.     For  the  statute  in  West  Virginia,  see  Code,  Ch.  74,  §  5. 

livery,  see  Lang  v.  Smith,  37  W.  Va.  725.  A  mortgage  recorded  on  the  first  day 
of  a  term  of  court,  before  the  court  actually  convened,  was  held  prior  to  a  judg- 
ment rendered  by  that  court.  Follett  v.  Hall,  16  Ohio,  111 ;  47  Am.  Dec.  365; 
note,  368.  A  deed  delivered  to  a  clerk  to  be  recorded  and  endorsed  by  him  as 
admitted  to  record,  takes  effect  from  that  date  as  against  purchasers  and  creditors, 
and  any  subsequent  act  of  the  clerk  in  attempting  to  change  the  time  of  its  admis- 
sion to  record  is  ineffectual  and  cannot  affect  the  lien  then  and  there  acquired. 
Mercantile  Co-operative  Bank  v.  Brown,  Va. ;  Sup.  Ct.  Reporter,  Vol.  1,  p.  26. 
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said  city  ;  *  but  notwithstanding  any  such  writing  shall  be  duly 
admitted  to  record  in  one  county  or  corporation,  where  there  is 
real  estate  or  goods  and  chattels,  the  statute  further  provides  that 
it  shall  nevertheless  be  void  as  to  such  creditors  and  purchasers  in 
respect  to  other  real  estate  or  goods  and  chattels  without  the  same, 
until  it  is  duly  admitted  to  record  in  the  county  or  corporation 
where  such  other  real  estate  or  goods  and  chattels  may  be.^ 

When  the  writing  relates  to  goods  and  chattels,  if  they  be  re- 
moved '  from  the  county  or  corporation  into  which  the  writing  is 
adrnitted  to  record,  it  may  within  one  year  *  after  such  removal  be 
admitted  to  record  in  the  county  or  corporation  to  which  the  prop- 
erty is  so  removed,  otherwise  the  same  for  so  long  as  it  is  not  ad- 
mitted to  record  in  such  last  mentioned  county  or  corporation  is, 
as  to  the  property  so  removed,  void  as  to  creditors  or  purchasers.^ 

If  the  land  lies,  or  chattels  are  in  more  than  one  county  or  cor- 
poration, the  writing  must  be  recorded  in  each  and  every  one  in 
order  to  be  valid  as  to  so  much  as  may  be  there ;  ^  and  the  record 
of  a  deed  for  land  not  lying  in  the  county  is  void.' 

The  provision  of  the  statute  that  requires  the  writing  to  be  re- 

1  The  act  (1876-7,  p.  35)  further  made  valid  all  deeds  recorded  before  January 
26,  1877,  in  the  clerk's  ofBce  of  the  county  wherein  such  corporation  is  situated, 
except  deeds  recorded  since  1867,  and  it  invalidated  after  July  1,  1877,  as  to 
creditors  and  purchasers  for  value  without  notice,  all  deeds  theretofore  recorded 
in  the  corporation  courts  of  property  without  the  corporate  limits.  See  Blackford 
et  als,  Trustees,  v.  Hurst  et  ah,  26  Grat.  203;  Burgess  v.  Belvin,  32  Grat.  633; 
Campbell  &  Co.  v.  Nonpareil  F.  B.  &  K.  Co.,  75  Va.  291.  But  the  act  is  not 
applicable  to  the  city  of  DanvUle.     Acts  1876-7,  p.  357. 

» Code,  5  2466. 

'See  Crouch  et  ab  v.  Dabney,  2  Grat.  415;  Bryan  v.  Cole,  &c.,  10  Leigh,  497; 
Minor's  Inst.,  Vol.  2,  p.  853. 

*  In  West  Virginia  the  length  of  time  is  three  months.     Code,  Ch.  74,  ^  7. 

'  Code,  §  2468.  This  provision  is  subject  to  the  saving  in  favor  of  married 
women  (the  interest  not  being  her  separate  estate),  infants  and  insane  persons  con- 
tained in  the  statute. 

•  Code,  ?  2465,  as  amended  by  Acts  1897-8,  p.  833;  ??  2466,  2500,  2501,  as 
amended  by  Acts  1895-6,  p.  542.  See  Horsely  v.  Garth,  2  Grat,  471,  decided  be- 
fore the  present  statute. 

'Pollard's  Heirs  v.  Lively,  2  Grat.  216. 
24 
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corded  "  in  the  county  or  corporation  where  the  property  embraced 
in  such  contract  or  paper  may  be"  has  been  construed  not  to  mean 
that  the  deed  or  mortgage  must  be  recorded  in  that  county  or  cor- 
poration where  the  chattels  may  happen  to  be  at  the  moment  the 
sale  is  consummated,  but  ordinarily  the  locios  of  the  owner  fixes 
the  locus  of  the  chattel,  and  if  il  be  temporarily  out  of  his  posses- 
sion and  in  another  county  or  corporation,  it  is  still  in  contempla- 
tion of  law  in  the  county  or  corporation  where  the  owner  resides. 
Hence  it  was  held  that  where  the  owner  of  a  canal  boat  which 
plied  between  Kichmond  and  a  point  in  Fluvanna  county,  Vir- 
ginia, resided  in  the  latter  place,  and  sold  his  boat  to  one  who 
lived  in  Richmond,  and  took  a  mortgage  to  secure  his  purchase 
money,  which  was  at  once  recorded  in  Richmond,  and  in  twelve 
months  thereafter  was  recorded  in  Fluvanna  county,  the  mortgage 
was  held  to  give  priority  to  an  execution  issued  between  the  dates 
of  the  recordation  of  the  mortgage  in  the  two  places ;  and  it  was 
held  that  the  fact  that  the  boat  at  the  time  of  the  sale  and  mort- 
gage was  lying  in  the  basin  at  Richmond,  or  was  in  motion  on  the 
canal  or  lying  at  any  of  the  landings  in  the  several  counties 
through  which  the  canal  passes,  could  make  no  difference.^ 

III.  The  Manner  of  Ilahing  a  Sufficient  Record. — The  statute  * 
requires  that  every  writing  admitted  to  record  shall,  with  all  cer- 
tificates, plats,  schedules  and  other  papers  thereto  annexed  or  theron 
endorsed,  be  recorded  by  or  under  the  direction  of  the  clerk  in  a 
well-bound  book,  to  be  carefully  preserved,  to  which  there  shall 
be  an  index  as  well  in  the  name  of  grantee  as  of  the  grantor,  and 
after  the  writing  is  so  recorded  it  may  be  delivered  to  the  party 
entitled  to  claim  under  it.  If  the  writing  is  such  as  is  proper  to 
be  admitted  to  record  in  the  court  of  another  county  or  corpora- 
tion,' and  before  being  admitted  to  record  it  is  lost  or  mislaid,  on 

^  Lucado  et  al  v.  Tutwiler's  Adm'x  et  cds,  28  Grat.  39. 

^  Code,  §  2505,  as  amended  by  act  of  March  3,  1890,  Acts  1889-90,  p.  128, 
omitting  privy  examinations;  J  2506  as  to  recording  certain  writings  in  West  Vir- 
ginia.    R  2507,  2508. 

=  Code,  §  2506, 
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affidavit  of  such  fact,  such  court,  or  the  clerk  thereof,  may  admit 
to  record  a  copy  of  such  writing  from  the  records  of  another  court, 
certified  by  its  clerk,  and  the  copy  so  admitted  has  the  same  effect 
as  if  the  original  had  been  admitted  to  record  at  the  time  of  the 
copy  being  admitted.  The  statute  further  requires  a  list  of  all 
writings  admitted  to  record  with  the  dates  and  natures  of  the 
writings,  a  description  of  the  property,  with  the  names  of  the 
parties  and  the  day  the  paper  was  admitted  to  record  to  be  posted 
at  the  door  of  the  courthouse  early  in  the  morning  on  the  first  day 
of  the  court,  and  a  duplicate  list  must  on  the  same  day  be  laid 
before  the  court,  read  to  it  and  inserted  in  the  minutes.  If  any 
writing  which  it  is  lawful  for  a  clerk  to  admit  to  record  on  proper 
acknowledgment  or  proof,  has  been  lodged  in  his  office,  and  has 
remained  there  six  months  without  being  acknowledged  or  proved, 
so  that  it  can  be  duly  admitted  to  record,  the  clerk  must,  for  the 
preservation  thereof,  when  required  by  any  person  interested,  copy 
the  same  in  a  book  separate  from  those  in  which  -writings  so  ad- 
mitted are  recorded,  and  shall  keep  an  index  to  such  book,  as  in 
the  case  of  writings  duly  admitted  to  record. 

The  statute  from  which  we  have  quoted,  which  provides  for  the 
admission  to  record  of  copies  when  the  originals  have  been  lost  or 
mislaid,  does  not,  however,  apply  to  writings  which  have  never 
been  recorded  at  all,  and  a  writing  lost,  or  the  record  of  which 
has  been  prevented  by  unavoidable  accident,  is  nevertheless  void 
as  to  creditors  and  subsequent  purchasers  for  value  without  notice.' 
The  former  statute  ^  provided  that  a  deed  should  be  void  as  to  all 
creditors  and  subsequent  purchasers  for  valuable  consideration 
mthout  notice,  unless  it  should  be  acknowledged  or  proved  and 
"  lodged  with  the  clerk  to  be  recorded,"  and  under  this  language 
of  the  statute  it  was  held  that  if  a  deed  was  left  with  the  clerk, 
for  the  purpose  of  being  recorded,  it  should  be  considered  as  re- 

'  Minor" a  Inst.,  Vol.  2,  p.  875,  citing  Eppes  v.  Randolph,  2  Call.  185;   Harvej' 
u.  Alexander,  1  Eand.  240;  Withers  i;.  Carter,  &c.,  4  Grat.  407-413. 
nB.  C,  1819,  p.  362. 
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corded  from  that  time,  although  it  never  was  in  fact  recorded,  but 
was  lost  by  the  negligence  of  the  clerk  or  other  accident ;  ^  but  it 
was  not  regarded  as  sufficient  merely  to  carry  the  writing  to  the 
clerk's  office ;  it  must  have  been  carried  there  for  the  purpose  of 
being  recorded.^ 

The  language  of  the  present  statute  differs  from  the  former  in 
that  it  avoids  a  deed  and  other  writings  "  until  and  except  from  the 
time  it  is  duly  admitted  to  record,"  and  it  has  been  inferred  there- 
from that  the  change  "  seems  to  allow  no  effect  to  the  mere  lodg- 
ing of  the  writing  with  the  clerk."  ^ 

In  the  case  of  Old  Dominion  Granite  Co.  et  als  v.  Clarke  el  ah, 
28  Grat.  620,  the  question  was  whether  a  judgment  which  was 
docketed,  but  not  indexed,  was  binding  upon  a  subsequent  pur- 
chaser for  value  without  notice,  and  the  chancellor  *  in  the  lower 
court.,  relying  upon  the  case  of  Beverly  v.  Ellis  &  Allen,'  was  of 
opinion  "that  all  the  statute  requires  of  the  creditor  to  preserve 
his  lien  is,  that  he  shall  deliver  to  the  clerk  an  authenticated  ab- 
stract of  his  judgment,  and  require  him  to  docket  it ;  that  every 
other  step  must  be  taken  by  the  clerk  over  whom  the  creditor  has 
no  control,  and  for  whose  failure  the  creditor  cannot  be  held  re- 
sponsible ;  and  if  the  purchaser  is  misled  by  the  failure  to  index, 
he  must  look  to  the  clerk." 

While  the  conclusion  of  the  chancellor  was  affirmed,  the  court 
of  appeals  deemed  it  unnecessary  to  pass  upon  the  exact  proposi- 
tion as  laid  down  in  the  language  quoted.  But  Judge  Staples,  who 
delivered  the  opinion  of  the  court,  commenting  upon  the  case  of 
Beverly  v.  Ellis  &  Allen,  observes  that  the  conclusion  in  that  case 

•  Beverly  v.  Ellis  &  Allen  ei  ah,  1  Kand.  102. 

'  Horsley  i'.  Garth,  2  Grat.  471.  And  the  fee  must  have  been  paid  (HiU  v. 
Eixey,  26  Grat.  72),  unless  the  clerk  treated  it  as  paid.  Lucas  v.  Clafiiin  &  Co., 
76  Va.  269. 

'Minor's  Inst.,  Vol.  2,  p.  867;  Third  edition,  p.  966.  The  author  means,  of 
course,  lodging  for  the  purpose  of  being  recorded. 

*  Fitzhugh. 

'  1  Eand.  102,  cited  supra. 
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wa:-,  tliat  the  court  would  never  "tolerate  a  construction  which 
would  make  the  rights  of  a  purchaser  depend  on  the  acts  or  omis- 
siorih  of  the  clerk  over  whom  he  has  no  control,  and  with  whom 
the  laws  compel  him  to  deposit  his  deed."  And  the  same  learned 
judge  in  the  case  of  Shadrack's  Adrn'r  v.  W'oolfolk  d  als,  '-'/l  Grat. 
71  2,  says  :  "  Tlie  authorities  generally  hold  that  the  statutes  relat- 
ing to  the  recordation  of  deeds  and  docketing  of  judgments  are 
merely  directfjry,  and  the  failure  of  the  clerk  or  other  officer  to 
comply  with  their  provisions  cannot  affect  the  rights  of  parties 
claiming  under  such  deeds  or  judgments." 

I'he  principles  thus  laid  down  seem  broad  enough  to  embrace 
the  proper  construction  of  the  present  statute,  for  under  that,  as 
well  as  under  the  former  statute,  the  whole  matter  is  in  the  hands 
of  the  clerk,  and  all  that  the  party  can  do  is  leave  the  writing  to 
he  recorded,  in  his  hands  for  tliat  purpose.' 

Indeed  the  langiaage  of  Chancellor  I'itzhugh  which  we  have 
quotc'd,  and  which  is  used  by  him  in  relation  to  docketing  a  judg- 
ment, may  be  applied  with  even  greater  force  to  the  registration  of 
a  deed  or  other  writing,  for  the  terms  of  the  statute  as  to  docket- 
ing a  judgment  are  that  "no  judgment  or  decree  shall  bind  the 
land  against  a  bfjna  fide  purchaser  for  valuable  consideration  with- 
out notice  unless  the  same  sImU  be  dof-kekd  ^  in  the  manner  pre- 
Hcriljcd,  etc. ;"  whereas  the  provision  as  to  a  deed  is,  that  it  shall 
])(i  void  as  to  creditors  and  purchasers  for  valuable  consideration 
without  notice  "av/l  except  from  the  time  it  is  duly  admitted  to  record," 
for  a  paper  may  be  regarded  as  admitted  to  record  without  being 
actually  written  out. 

The  question   seems  indeed  to  have  been  so  decided,  and  if  the 

'  A  m/mihimAm  lies  of  course  to  compel  the  clerk  to  admit  the  writing  to  record, 
but  meanwhile  all  the  rnischief  may  be  done,  and  the  mandamus  will  not  be  iesued 
until  the  clerk  refusei  to  act.     Manns  v.  Givens,  7  Leigh,  IWi. 

'  It  is  now  provided  by  statute  that  "  every  judgment  shall,  so  soon  as  it  is  dock- 
ete<l,  111;  indexed  by  the  clerk  in  the  name  of  each  defendant  therein,  and  unlene 
m  indi'.xi'A  it  uImU  not  be  reyarded  as  dockele/l,"  Code,  J  36G1;  Code  W.  Va.,  Ch. 
139,  2  4. 


1052  LIENS  ENFORCEABLE   IN  CHANCERY.  §  308 

case  can  be][regarded  as  not  involving  the  necessity  for  such  a  de- 
cision, the  language  of  Judge  Burks  is  nevertheless  very  emphatic 
when  he  says :  "  For  this  purpose  the  admission  to  record  is 
effectual,  although  the  clerical  act  of  spreading  the  instrument  in 
extensoon  the  deed-book  be  never  performed."  ^ 

'  Davis  ei  ah  v.  Sims  et  als,  Va.  Law  Journal,  1881,  p.  322.  In  this  case  the  cer- 
tificate of  the  clerk  that  the  paper  had  been  admitted  to  record  was  endorsed  upon 
it.  See  also  Booth  v.  Barnum,  9  Conn.  286;  23  Am.  Dec.  339;  note,  p.  342.  The 
case  of  Johnson's  Ex' or  t;.  Nat.  Ex.  Bank,. 33  Grat.  473,  is  apparently  in  conflict 
with  these  views.  Where  a  mortgage  bore  endorsement  that  it  had  been  recorded, 
but  the  record-book  had  been  destroyed  by  fire,  it  was  held  that  the  mortgage  was 
the  highest  evidence  of  the  lien  on  the  premises  covered  by  it  and  warranted  a 
judgment  of  foreclosure;  and  when  the  record-book  is  thus  burned,  the  index  and 
file-books  furnish  notice  to  a  subsequent  purchaser  of  the  existence  of  the  mort- 
gage. Alvis  f.  Morrison,  63  111.  181;  14  Am.  R.  117;  Armentrout's  Ex'ors  et  alt 
V.  Gibbons  et  als,  30  Grat.  632.  A  deed  filed  in  the  office  and  recorded  is  notice  to 
subsequent  purchasers,  notwithstanding  the  failure  of  the  officer  to  index  it.  Bishop 
V.  Schneider,  46  Mo.  472;  2  Am.  E.  533;  Chatham  v.  Bradford,  50  Ga.  327;  15 
Am.  R.  692.  So,  the  fact  that  a  deed  is  recorded  in  the  wrong  book  will  not  de- 
feat any  right  the  grantee  may  have  as  a  person  "claiming  title"  (Conklini). 
Hinds,  16  Miss.  457),  and  after  a  deed  of  trust  has  been  duly  recorded  the  partial 
or  total  destruction  of  the  record-book  containing  it  does  not  impair  the  lien  or 
afi'ect  the  record  of  it  as  legal  notice.  Myers  v.  Buchanan,  46  Miss.  397.  See 
notes  14  Am.  R.,  p.  120.  A  paper  must  be  legally  recordable  and  duly  recorded, 
according  to  law,  to  make  the  record  thereof  constructive  notice,  and  hence,  when 
the  statute  required  the  officer  to  keep  an  index  and  to  enter  therein  every  instru- 
ment received  for  record,  and  declared  that  the  instrument  "shall  be  considered  as 
recorded  at  the  time  so  noted,"  it  was  held,  that  where  the  instrument  as  recorded 
in  full  appeared  defective  in  some  material  parts  not  supplied  by  the  index,  the 
latter  did  not  operate  as  constructive  notice.  Pringle  v.  Dunn,  37  Wis.  449;  19 
Am.  R.  772.  The  statute  required  deeds  to  be  witnessed  before  they  were  recorda- 
ble ;  the  record  of  a  mortgage  in  the  registry  failed  to  show  any  attestation,  though 
the  mortgage  was,  in  fact,  duly  witnessed,  and  the  attestation  was  omitted  from  the 
record  by  mistake.  Held,  that  a  subsequent  purchaser  of  the  land  was  not  affected 
with  notice  of  the  mortgage.  Id.  A  deed  actually  recorded  though  not  en- 
titled to  record  is  not  constructive  notice  to  a  subsequent  grantee;  but  if  he  has, 
in  fact,  seen  the  record  he  is  affected  with  actual  notice.  Musgrove  v.  Bonser, 
6  Oregon,  313;  20  Am.  R.  737.  The  rule  that  regards  a  deed  as  admittted  to  re- 
cord when  is  is  left  with  the  clerk  for  that  purpose,  applies  only  to  such  deeds  as 
are  in  all  respects  ready  for  record,  and  hence,  when  a  deed  of  trust  was  left  with 
the  clerk  in  1865,  but  the  fee  and  tax  were  not  paid  until  1867,  and  then  the  deed 
was  duly  recorded,  it  was  held  that  judgments  recovered  between  those  dates  had 
priority  to  the  deed  of  trust.  Hill  et  als  v.  Rixey  &  Starke  et  als,  26  Grat.  72.  Where 
the  name  of  the  mortgagee  was  omitted  from  the  record  of  the  deed,  but  was  inserted 
in  an  entry-book  required  by  law  to  be  kept  for  the  receipt  of  deeds,  it  was  held  that 
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IV.  The  Time  within  which  a  Writing  must  be  recorded. — The 
provision  of  the  statute  avoiding  any  writing  as  to  creditors  and 
purchasers  until  it  shall  be  admitted  to  record,  is  qualified  by  a 
further  provision  "  that  any  such  writing  which  is  admitted  to 
record  within  ten  days  from  the  day  of  its  being  acknowledged 
before  and  certified  by  a  justice,  notary  public,  or  other  person 
authorized  to  certify  the  same  for  record  shall,  unless  it  be  a  mort- 
gage or  deed  of  trust  not  in  consideration  of  marriage,  be  as  valid 
as  to  creditors  and  subsequent  purchasers  as  if  such  admission  to 
record  had  been  on  the  day  of  such  acknowledgment  and  certifi- 
cate." '  And  the  statute  ^  also  further  provides  that  where  two  or 
more  writings  embracing  the  same  property  are  admitted  to  record 
in  the  same  county  or  corporation  on  the  same  day,  unless  provision 
is  otherwise  made  by  the  statute,  that  which  was  first  admitted  to 
record  shall  have  priority  in  respect  to  the  property  in  such  county 
or  corporation. 

It  will  be  observed  that  the  provisions  of  the  statute  (of  doubt- 
ful wisdom  in  any  case),  which  give  effect  to  the  deed  as  of  the 
date  of  its  acknowledgment,  if  it  is  certified  and  admitted  to  record 
within  ten  days  thereafter,  does  not  apply  to  a  mortgage  or  deed 
of  trust  not  in  consideration  of  marriage ;  but  the  danger  of  this 

the  latter  book  afforded  constructive  notice  to  the  purchaser.  Sinclair  v.  Slawson, 
44  Mich.  123;  38  Am.  K.  235.  See  also  Horsely  v.  Garth,  2  Grat.  471,  as  the 
same  is  reported  on  p.  393,  44  Am.  Dec.  and  the  note  on  p.  397.  A  deed  is  not 
regarded  as  admitted  to  record,  though  left  with  the  clerk  for  that  purpose,  until 
the  tax  is  paid,  but  if  the  clerk  chooses  to  so  admit  it  without  prepayment,  he  as- 
sumes the  tax,  and  the  admission  to  record  is  valid.  Lucas  v.  Clafflin  &  Co,  76 
Va.  269.  For  the  certificate  regarded  as  a  sufficient  admission  to  record,  see  Pey- 
ton V.  Carr's  Ex' or,  85  Va.  456.  But  the  admission  to  record  does  not  preclude 
an  inquiry  into  the  validity  of  the  certificate.  Gary  v.  Moore,  86  Va.  721.  The 
lien  of  a  deed  properly  left  for  record  takes  effect  from  that  date,  as  against  pur- 
chasers and  creditors,  and  any  subsequent  act  of  the  clerk  in  attempting  to  change 
the  time  of  its  admission  to  record  is  ineffectual  and  cannot  affect  the  lien  then  and 
there  acquired.  Mercantile  Co-operative  Bank  v.  Brown  et  als,  Sup.  Ct.  Beporter, 
Vol.  1,  p.  26. 

1  Code,  §  2467,  as  amended  by  act  of  February  6,  1896  (m  force  July  1,  1896), 
Acts  1895-6,  p.  285. 

=  Code,  ?  2469. 


1054  LIENS   ENFOECEABLE   IN   CHANCERY.  §  309 

provision  is  all  the  greater  since  it  is  held  that  if  the  writing  be 
reacknowledged  before  a  justice,  and  recorded  within  ten  days 
thereafter,  the  registry  would  have  relation  to  the  reacknowledg- 
ment,  notwithstanding  more  than  ten  days  might  have  elapsed 
since  the  original  acknowledgment.^ 

What  is  Notice. 

§  309.  The  record  of  a  writing  takes  the  place  of  actual  notice 
of  what  the  writing  contains  and  it  is  fully  as  effective  and  valid.^ 
It  is  notice  to  all  the  world,^  and  no  matter  how  long  the  posses- 
sion of  one  purchasing  after  such  recordation  •  may  continue,  it 
cannot  prejudice  the  rights  of  a  trust  creditor  unless  it  become 
actually  adverse  and  hostile.*  But  the  record  of  a  deed  is  no 
better  notice '  to  purchasers  than  actual  notice  is,  and  hence  inas- 
much as  actual  notice  of  a  deed  which  conveys  land  by  so  general 
a  description  as  really  not  to  give  information  of  what  tract  of 
land  was  intended  to  be  conveyed,  would  not  be  notice  to  a  subse- 
quent purchaser,  neither  would  the  record  of  such  a  deed  operate 
as  notice.^ 

1  Minor's  Inst.,  Vol.  2,  p.  856,  citing  Eppes  et  al  v.  Eandolph,  2  Call,  125;  Col- 
quhoun  v.  Atkinson,  6  Munf.  550;  Commonwealth  v.  Seldon,  5  Munf.  160;  Eoanes 
V.  Archer,  4  Leigh,  550;  Baynard  v.  Norris,  5  Gill.  468;  46  Am.  Dec.  646;  Shep- 
herd V.  Burkhalter,  13  Ga.  443;  58  Am.  Deo.  523.  "When  the  text  of  this  book 
was  first  written  (first  edition)  the  time  was  sixty  days.  The  Kevisors  of  1887  re- 
duced it  to  twenty  days.  Code,  §  2467.  The  legislature  by  act  of  February  6, 
1896,  reduced  it  to  ten  days.  Thus  perhaps  the  minimum  of  danger,  short  of 
denying  all  retrospective  effect,  seems  to  have  been  reached. 

=  Minor's  Inst.,  Vol.  2,  p.  887;  In  re  Conrad  Leiman,  32  Md.  225;  3  Am.  E. 
132.  Priority  between  purchasers  from  a  fraudulent  grantor  and  a  fraudulent 
grantee  respectively,  is  with  him  who  first  records  his  deed.  Ledyard  v.  Butler,  9 
Paige,  132;  37  Am.  Dec.  379. 

=  Booth  f.  Barnum,  9  Conn.  286;  23  Am.  Dec.  339. 

*  Bowie  V.  Poor  School  Society  of  Westmoreland,  75  Va.  300.  But  as  to  the 
effect  of  a  long  continued  possession  by  the  mortgagor,  see  Howland  v.  Shurtleflf", 
2  Metcalf,  26;  35  Am.  Dec.  384. 

"  Except  that  the  record  itself  proves  the  notice. 

'  Mundy  t).  Vawter  et  ah,  3  Grat.  518,  but  contra  where  there  is  merely  a  mistake 
in  the  description.     Vv'Ulis  v.  Henderson,  4  Scammon,  13;  28  Am.  Dec.  120. 
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This  subject  may  conveniently  be  considered  further  under  the 
two  divisions  of :  I.  To  and  by  whom  notice  may  be  given ;  II. 
"What  is  proof  of  notice  ? 

I.  To  and  by  Whom  Notice  may  be  Given. — The  information 
must  proceed  from  some  person  interested  or  otherwise  hkely  to 
be  informed,  or  from  some  one  who  gives  speciiic  and  definite 
statements.  Vague  reports  or  general  assertions,  especially  from 
persons  not  interested  in  the  property,  and  who  therefore  may  not 
be  well  informed,  will  not  affect  the  purchaser's  conscience ;  nor 
will  he  be  charged  with  notice  which  he  may  have  had  in  a  previ- 
ous transaction,  for  he  may  have  forgotten  it.' 

Notice  may  be  given  by  an  adverse  party,  or  his  attorney,  or 
agent,^  by  third  persons '  who  speak  of  their  own  knowledge,  and 
by  friends  or  relatives  of  the  party,  where  he  cannot  act  for  him- 
self in  consequence  of  disease,  absence  or  non-age ;  but  mere 
rumors,  especially  if  they  come  through  strangers  and  are  of  an 
indefinite  and  uncertain  character,  will  not  bind  a  purchaser  and 
may  be  safely  disregarded  by  him  ;  *  but  "  knowledge  by  whatever 
means  acquired  is  equivalent  to  notice,"  and  a  purchaser*  who  is 
definitely  informed  that  the  sale  is  an  actual  or  constructive  fraud, 
cannot  claim  the  protection  due  to  good  faith,  whether  the  com- 

1  Minor's  Inst.,  Vol.  2,  p.  888,  citing  Sugden  on  Vendors,  Vol.  3,  p.  451;  Jol- 
land  V.  Stainbridge,  3  Ves.,  Jr.  478;  LeNeve  v.  LeNeve,  Leading  Cases  in  Equity, 
Vol.  2,  Pt.  1,  p.  109  (ed.  1877);  Argenbright  v.  Campbell,  3  H.  &  M..144. 

'  Actual  notice  to  tbe  master  of  a  boat  of  the  existence  of  a  lien  against  it,  was 
beld  to  operate  as  constructive  notice  to  its  owners.  Case  et  al  v.  Wooley,  6  Dana, 
17 ;  32  Am.  Dec.  54.  Notice  to  an  agent  given  to  him  during  the  progress  of  the 
very  transaction  about  which  he  is  employed,  is  notice  to  the  principal.  Boss  v. 
Houston,  25  Miss.  591;  59  Am.  Dec.  231;  note,  234. 

'  In  Woods  V.  Farmere,  7  Watts,  382;  32  Am.  Dec.  772,  it  was  held  that  actual 
notice  of  title  can  be  given  by  him  only  in  whom  the  title  is  vested. 

*  Massie  v.  Greenhow's  Adm'r  et  al,  2  P.  &  H.  255. 

'  One  who  purchases  from  a  fraudulent  grantee  with  notice  of  the  fraud,  and  of 
the  invalidity  of  his  title,  can  acquire  no  better  right  than  the  fraudulent  grantee 
has.  He  cannot  be  protected  as  a  bona  fide  purchaser.  Goshorn'  s  Ex'  or  v.  Snod- 
grass  et  al,  17  W.  Va.  717. 
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munication  comes  from  the  complainant,  or  from  a  stranger  to  the 
right  involved.' 

Knowledge  of,  or  notice  to  the  party  himself,  his  agent  or  at- 
torney at  law,^  or  clerk,  to  the  directors  or  trustees  of  a  corpora- 
tion, the  cashier  or  president  of  a  bank,  one  of  two  or  more 
partners,  or  to  the  trustee  in  a  deed  of  trust,  will  bind  the  party 
thus  receiving  notice,  in  his  own  person,  or  by  his  agent.'  But 
to  visit  the  principal  with  constructive  notice  it  is  necessary  that 
the  knowledge  of  the  agent  or  attorney  should  be  gained  in  the 
course  of  the  same  transaction  in  which  he  is  employed  by  his 
client,  and  that  at  the  time  he  receives  the  notice  he  shall  be  act- 
ing as  such  agent  or  attorney.*  For,  said  the  court  of  appeals  of 
Virginia,  in  the  case  of  Johnson's  Ex'or  v.  National  Exchange 
Bank  of  Richmond,  33  Grat.  73,  "  it  is  not  reasonable  to  hold 
that  a  man  will  recall  facts  which  came  to  his  knowledge  in  the 
discharge  of  his  duties  as  a  clerk,  or  a  judge  of  a  court,  or  a 
solicitor  or  counsellor,  when  years  afterwards  he  may  be  called  on 
to  act  in  a  diiferent  transaction,  and  in  a  different  capacity  as  agent 
or  trustee  for  another,  so  as  to  affect  that  other,  for  whom  he  has 
become  an  agent  or  trustee  with  notice  of  such  fact." 

As  to  a  trustee  in  a  deed  of  trust  it  is  held,  *  that  if  he  had 
notice  or  knoAvledge  of  the  existence  of  a  judgment  against  the 
grantor  in  the  deed  of  trust  at  a  time  anterior  to  the  execution 
of  the  deed  of  trust,  but  have  no  remembrance  of  such  existence 
at  the  time  of  such  execution,  the  trust  creditor  will  not  be  at  all 
affected  by  such  anterior  notice  or  knowledge  on  the  part  of  such 
trustee. 

All  these  rules  are  subject,  however,  to  the  qualification  that 

'  LeNeve  v.  LeNeve,  Leading  Casgs  in  Equity,  Vol.  2,  Pt.  1,  pp.  145,  148. 

'  Smith  V.  Ayer,  11  Otto  (101  U.  S.  E.)  320. 

'  LeNeve  v.  LeNeve,  Leading  Cases  in  Equity,  Vol.  2,  Pt.  1,  pp.  167-169;  King 
V.  Levy,  Va. ;  22  S.  E.  K.  492. 

'  Leading  Cases  in  Equity,  Vol.  2,  Pt.  1,  pp.  170,  171;  Fairfield  Savings  Bank 
V.  Chase,  72  Me.  226;  39  Am.  R.  319,  and  notes,  pp.  322  to  331. 

'  Morrison  v.  Bausemer  &  Co.  et  cds,  32  Grat.  229. 


§  309  WHAT   IS   NOTICE.  1057 

whether  the  information  is  given  to  the  agent  or  principal,  if  one 
has  such  knowledge  as  to  render  his  conduct  fraudulent,  it  is  im- 
material when  it  was  acquired.^ 

Where  one  of  the  witnesses  to  an  unrecorded  deed  of  trust  upon 
land  to  secure  debts,  afterwards  became  the  purchaser  of  the  land 
from  the  grantor  in  the  deed  of  trust,  and  paid  the  purchase  money, 
it  was  held  that  the  mere  fact  that  he  had  attested  the  deed  was 
not  suiScient  to  affect  him  with  notice  of  the  deed  of  trust.^ 

II.  V/hat  is  Proof  of  Notice. — Notice  need  not  be  proved  by 
direct  testimony,  but  may  be  inferred  from  circumstances.  In  such 
case,  however,  the  proof  must  be  such  as  to  affect  the  conscience 
of  the  purchaser  and  must  be  so  strong  and  clear  as  to  fix  upon 
him  the  imputation  of  mala  fides?  It  is,  therefore,  never  to  be 
presumed,  but  must  be  proved,  and  proved  clearly.  A  mere  sus- 
picion of  notice,  even  though  it  be  a  strong  suspicion,  will  not 
suffice.*  This  rule  is  applied  with  especial  strictness  when  the 
answer  to  a  bill  denies  notice ;  and  in  a  case  where  the  evidence 
and  the  circumstances  were  somewhat  in  conflict,,  Judge  Staples, 
in  commenting  upon  the  established  rule,  declared  :  "  I  repeat,  this 
caution  cannot  be  too  strongly  observed  when  the  alleged  notice 
is  to  be  established  upon  the  testimony  of  parties  and  counsel 
against  the  positive  denials  of  the  answers,  and  those  answers 
strongly  supported  by  independent  evidence  and  corroborating 
circumstances."  ^ 

At  the  same  time  it  is  held  that  what  is  sufficient  to  put  a  per- 
son on  enquiry  is  considered  as  conveying  notice,  for  the  law  im- 

'  LeNeve  v.  LeNeve,  L.  Cases  in  Eq.,  Vol.  2,  Pt.  1,  p.  155-172;  Vestv.  Michie, 
31  Grat.  149. 

2  Vest  V.  Michie,  31  Grat.  149. 

''  Id.,  citing  Mundy  v.  Vawter  et  als,  3  Grat.  494;  McClanaclian  et  ah  v.  Siter, 
Price  &  Co.,  2  Grat.  280;  Dey  ti.  Dunham,  2  Johns.  Chy.  E.  182.  See  also  New- 
man V.  Chapman,  2  Eand.  93.     See  also  French  v.  Loyal  Co.,  5  Leigh,  678. 

*Vest  V.  Michie,  31  Grat.  149,  citing  Minor's  Inst.,  Vol.  2,  p.  887;  Tabb  f . 
Tabb,  82  Va.  50;  Morgan  v.  Fisher,  Id.  417;  Kogersi).  WUey,  14  lU.  65;  56  Am. 
Dec.  491;  EUison  v.  Torpin,  W.  Va.;  30  S.  E.  E.  194. 

^  Herd's  Adm'r  v.  Colbert  et  als,  28  Grat.  59. 
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putes  a  personal  knowledge  of  a  fact,  of  which  the  exercise  of 
common  prudence  and  ordinary  diligence  must  have  apprised  him.' 

On  this  point,  as  we  have  already  seen,  neither  the  registry  nor 
actual  notice  of  a  deed,  which  is  so  vaguely  expressed  as  to  give  no 
information  as  to  the  property  embraced  in  it  or  the  debt  secured  by 
it,  or  not  enough  to  show  that  a  subsequent  purchase  embraces  such 
property,  will  not  suffice  to  invalidate  such  subsequent  purchase.^ 
Thus,  a  vendor  of  real  estate  reserved  in  his  deed  a  lien  for  the 
purchase  money,  to  be  paid  in  five  years,  and  a  negotiable  note  was 
made  by  the  vendee  for  the  amount,  also  payable  in  five  years,  but 
the  note  was  not  referred  to  in  the  deed.  Shortly  afterwards  the 
vendor  endorsed  and  transferred  the  note  to  a  bank  in  discharge 
of  an  antecedent  debt.  After  the  note  had  been  so  transferred, 
the  same  vendor  contracted  to  sell  the  same  property  to  a  third 
party,  who  paid  the  purchase  money,  and  thereupon  took  from  the 
first  vendee  a  conveyance  of  the  property.  The  second  vendee 
was  wholly  ignorant  of  the  existence  of  the  outstanding  negotia- 
ble note  and  of  any  claim  on  the  part  of  the  bank  to  the  purchase 
money ;  and  it  was  held  that  the  second  vendee  took  the  property 
unaffected  by  any  lien  in  favor  of  the  holder  of  the  note.' 

Notice  is  also  held  to  exist  where  a  subsequent  purchaser  has 
actual  knowledge  that  the  property  is  encumbered  or  affected,  for 
then  he  is  taken  to  have  notice  of  all  facts  and  instruments  to  the 
knowledge  of  which  he  would  have  been  led  by  an  enquiry  *  into 
the  encumbrance  or  other  circumstance  affecting  the  property,  of 
which  he  had  actual  notice. 

It  exists  also  where  the  subsequent  purchaser  has  designedly 
abstained  from  enquiry  for  the  very  purpose  of  avoiding  notice,  or 
perhaps  when  he  has  been  guilty  of  gross  negligence  in  omitting 

'  Booth  V.  Bamum,  9  Conn.  286;  23  Am.  Deo.  339;  Hood  v.  Fahnestock,  1  Penn- 
470;  44  Am.  Dec.  147;  Fidelity  Co.  v.  KaUroad  Co.,  32  W.  Va.  260. 
'  See  also  Minor's  Inst.,  Vol.  2,  p.  887. 

'  Valley  National  Bank  of  Staunton  v.  A.  W.  Harman  et  als,  75  Va.  604. 
*  Lodge  V.  Simonton,  2  Pen.  &  Watts.  427;  23  Am.  Dec.  36;  notes,  p.  47  to  53. 


§  309  .  WHAT   IS   NOTICE.  1059 

m 

such  enquiry ;  where  the  counsel  or  attorney  had  notice  while  act- 
ing for  his  principal ;  where  the  adverse  claimant  is  in  the  actual 
adverse  possession  and  occupancy  of  the  land  when  the  subsequent 
purchaser  buys ;  and  where  the  prior  encumbrance  depends  on  a 
public  act  of  the  legislature.^ 

Under  the  law  as  it  existed  in  Virginia  prior  to  1819,  it  was 
held  ^  that  a  vendee  could  not  lawfully  be  required  to  examine  the 
registry  further  back  than  the  date  of  the  conveyance  to  the 
vendor.  This  rule  was  regarded  as  set  aside  by  acts  passed  in 
1819  and  subsequently,  and  the  law  as  then  changed  remained  in 
force  until  1849.  The  language  of  the  law  adopted  with  the  Code 
of  1849  :  "Every  such  contract,  every  deed  *  *  *  shall  be 
void  as  to  creditors  and  subsequent  purchasers  for  valuable  con- 
sideration without  notice,  until  and  except  from  the  time  that  it  is 
duly  admitted  to  record,"  and  the  emphatic  declaration,  also  con- 
tained in  the  statute,'  that  a  purchaser  shall  not  be  affected  by 
the  record  of  a  writing  made  by  a  vendor  before  the  date  of  the 
deed  to  such  vendor  himself,  have  been  regarded  as  making  it 
doubtful  whether  the  construction  applied  to  the  acts  prior  to  1819 
was  or  was  not  the  proper  construction  to  give  to  the  present  law. 
Aided  by  the  notes  of  the  Eevisors,''  Professor  Minor '  has  so  far 
solved  this  puzzle  as  to  reach  the  conclusion  that  one  possessed  of 
an  equitable  interest  only  may  mortgage  or  convey  it  securely  by 
causing  to  be  registered  not  only  the  mortgage  or  conveyance,  but 
also  the  eontract  out  of  which  the  equitable  interest  proceeds.  This 
much  it  was  safe  to  say,  because  the  Code  of  1849  clearly  so 
changes  the  statute  as  to  give  to  the  registry  of  a  written  contract 
of  sale  the  same  effect  that  the  record  of  a  deed  had  before  the 

'  Minor' s  Inst. ,  Vol.  2,  pp.  889-890,  and  authorities  cited.  See  also  Woods  v. 
Tarmere,  7  Watts.  382;  32  Am.  Dec.  772;  notes,  p.  776;  McConnel  v.  Eeed,  4 
Scammon,  117;  38  Am.  Dec.  124;  notes,  p.  130. 

'  Doswell  V.  Buchanan,  3  Leigh,  365. 

'  Code,  ?  2473. 

*  Eeport  of  Eevisors,  p.  616. 

s  Minor's  Inst.,  Vol.  2,  p.  886. 


1060  LIENS    ENFOECEABLE    IN    CHANCBEY.  §  310 

« 

change  of  1849  ;  but  the  rule  fixed  by  Doswell  v.  Buchanan,  seems 
to  be  so  far  re-established  by  §  12,  Ch.  114,  Code  1873  (§  2473, 
Code  1887),  that  if  one  executes  a  deed  of  trust  upon  an  equitable 
interest,  not  having  recorded  his  agreement,  and  afterwards  receives 
and  records  his  deed,  and  then  gives  another  deed  of  trust,  or 
makes  an  absolute  conveyance  of  his  land,  the  subsequent  creditor 
in  the  deed  of  trust,  or  purchaser  from  the  grantor,  will  not  be 
affected  by  the  registry  of  the  first  deed  of  trust. 

A  latent  equity  founded  on  a  trust,  fraud,  or  incumbrance,  or 
otherwise,  of  which  a  bona  fide  purchaser  of  a  legal  title  has  not 
notice,  actual  or  constructive,  does  not  affect  him.^ 

Docketing  a  Judgment  or  Decree. 

§  310.  Actual  notice  of  the  existence  of  a  judgment  binds  a 
purchaser  whether  the  judgment  is  docketed  or  not,^  so  long  as  it 
may  be  enforced,  or  is  not  barred  by  limitations  or  lapse  of  time.' 
Other  judgment  creditors  are  bound  by  it  without  regard  to  either 
notice  or  docketing,'  and  no  matter  in  what  county  of  the  State  it 
is  rendered.* 

The  statute^  provides  that  the  docketing  of  a  judgment  or 
decree '  shall  constitute  it  a  lien  upon  real  estate  as  against  a  pur- 
chaser even  without  actual  notice,'  provided  it  is  duly  docketed  and 

1  Carter  v.  Allen  et  ah,  21  Grat.  249;  Turk  v.  SkUes,  W.  Va.;  30  S.  E.  E.  236. 

'  Craig  V.  Sebril,  9  Grat.  131;  Ehea  et  ah  v.  Preston,  75  Va.  757.  It  makes  no 
difference  to  the  debtor.     McCloskey  &  Crin  ct  ai  v.  O'Brien  et  al,  16  W.  Va.  791. 

'Petit?).  Shepherd,  5  Paige,  493;  28  Am.  Deo.  437;  notes,  p.  441. 

*Kenick  v.  Ludington  et  als,  14  W.  Va.  367;  Minor's  Inst.,  Voh  4,  Pt.  1,  p.  67. 

'  Gatewood's  Adm'r  v.  Goode  et  ok,  23  Grat.  880.  The  division  of  the  State  of 
Virginia  into  two  States  was  held  not  to  affect  the  lien  of  a  judgment  rendered 
theretofore;  nor  is  it  affected  by  the  division  of  a  county.  Davidson  v.  Koot,  11 
Ohio,  98;  37  Am.  Dec.  411. 

«Code,  ii  3559  to  3565;  ?  3560  aa  amended  by  Acts  1897-8,  p.  507;  ?  3570; 
Code  W.  Va.,  Ch.  139,  ?§  3  to  6;  Borst  v.  Xalle  et  als,  28  Grat.  431;  i  3567  as 
amended  by  act  of  February  24,  1898,  Acts  1897-8,  p.  507,  and  as  qualified  by 
g^  3649,  3568,  3569,  3570. 

'  Code,  U  3557,  3558;  Eedd  v.  Ramey,  31  Grat.  265. 

8  Leake  v.  Ferguson,  2  Grat.  419;  see  also  McCloskey  &  Crim  et  al  v.  O'Brien 
et  al,  16  W.  Va.  791.  A  deed  of  trust  creditor  is  considered  such  a  purchaser. 
Id.;  Khea  et  als  v.  Preston,  75  Va.  E.  757. 
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indexed'  in  the  manner  indicated  by  the  statute/  either  within 
twenty  (20)  days  next  after  the  date  of  the  judgment,  or  fifteen 
days  before  the  conveyance  to  the  purchaser,  and  provided  this 
docketing  is  in  the  eounty  or  corporation  wherein  the  real  estate 
is.^  The  law  regards,  the  whole  term  of  a  court  as  one  day,  and 
a  judgment  or  decree  as  relating  back  to  the  first  day  of  the  term, 
as  if  given  then,  unless  the  cause  was  in  such  condition  that  a 
judgment  or  decree  could  not  have  been  rendered  on  the  first 
day,*  and  in  counting  the  twenty  days  from  the  date  of  the  judg- 
ment," although  the  proper  construction  of  the  statute  is  far  from 
being  free  from  doubt,  yet  inasmuch  as  the  whole  term  is  treated 
as  one  day,  and  as  the  long  continuance  of  a  term  might  wholly 
defeat  the  provisions  of  the  statute,  the  better  interpretation  seems 

'  The  former  statute  did  not  require  the  judgment  to  be  indexed  (Old  Dominion 
Granite  Co.  v.  Clarke  el  als,  28  Grat.  617),  but  it  has  been  changed  in  this  respect. 
Acts  1874,  p.  38,  now  Code,  ?  3561. 

'  The  provisions  as  to  the  manner  of  docketing  judgments  are  contained  in 
J2  3559  to  3561,  Code  (?  3560  being  amended  by  Acts  1897-8,  p.  507),  and  JJ  3,  4 
of  Ch.  139  of  Code  of  West  Virginia.  See  Acts  1874,  p.  38,  and  1880,  p.  260; 
Code,  2  3567,  as  amended  hj  act  of  February  24,  1898,  Acts  1897-8,  p.  507,  makes 
a  judgment  rendered  in  vacation  or  confessed  other  than  in  a  suit  in  court  in  which 
a  judgment  might  have  been  rendered  on  the  first  day  of  the  term,  alien  only  from 
the  time  of  the  day  at  which  the  same  was  confessed  or  at  which  the  judgment  or 
decree  was  received  to  be  entered  of  record  in  the  clerk' s  office  of  the  court  entering 
the  same;  and  where  more  than  one  judgment  or  decree  is  confessed  or  rendered  on 
the  same  day  they  have  priority  according  to  the  time  of  the  confession  or  the  re- 
ceipt of  the  decree,  etc.  And  as  to  a  judgment  or  decree  confessed  in  vacation,  the 
clerk  is  required  to  enter  on  the  margin  of  his  docket,  the  date  and  time  of  the  day 
of  the  confession.  Code,  ?  3283,  as  amended  by  act  of  February  24,  1898,  Acts 
1897-8,  p.  508.  The  lien  here  prescribed  is  subject  to  the  homestead  exemption 
contained  in  §  3649  et  seq. 

'  The  docketing -must  be  in  the  county  or  corporation  where  the  land  lies,  and  if 
it  lies  in  two  or  more  counties,  it  must  be  docketed  in  each  to  bind  the  land  there. 
Minor's  Inst.,  Vol.  2,  p.  851. 

*Ante,  i  277. 

^  The  suspension  of  the  statute  of  limitations  by  what  is  known  as  the  "  act  to 
preserve  and  extend  the  time  for  the  exercise  of  certain  civU  rights  and  remedies" 
(Acts  1875-6,  p.  191),  applies  to  this  provision  of  the  statute  (Borst  v.  Nalle  et  als, 
28  Grat.  423),  but  the  act  of  March  2,  1866  (Acts  1865-6,  p.  180),  called  the  Stay 
Law,  does  not  apply  to  a  judgment  creditor  to  release  him  from  the  necessity  of 
docketing  his  judgment.     Hill  et  als  v.  Eixey  &  Starke  et  als,  26  Grat.  72. 
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to  be  that  the  twenty  days  should  be  counted  from  the  last  day  of 
the  term.  So  far  as  creditors  are  concerned,  all  judgments  ren- 
dered at  the  same  term  are  of  equal  standing,  for  it  is  not  the 
docketing  but  the  date  of  the  judgment  that  gives  priority.' 

But  a  contract  of  sale  or  a  deed  of  conveyance,  as  we  have 
before  seen,  will  not  prevail  against  a  judgment  creditor,  unless  it 
is  recorded.  A  case  involving  both  these  propositions  occurred 
where  there  was  an  unrecorded  contract  of  sale,  and  a  judgment 
was  rendered  against  the  vendor  in  1868,  and  then  another  judg- 
ment in  1869;  the  judgment  of  1869  was  docketed  in  1870,  and 
that  of  1868  in  1871,  and  both  were  docketed  before  the  contract 
was  admitted  to  record;  and  it  was  held  that  both  judgments 
bound  the  land  against  the  purchasers,  and  as  between  the  judg- 
ment creditors  that  of  1868  took  first.^ 

Under  the  former  statute'  twelve  months'  time  was  allowed 
from  its  date  for  the  docketing  of  a  judgment,  and  while  this  law 
was  in  force,  to  wit :  in  February,  1857,  a  judgment  was  obtained, 
and  was  duly  docketed  April  1,  1856.  On  the  eighth  day  of  Oc- 
tober, 1846,  the  debtor  had  by  a  written  agreement  sold  his  real 
estate,  and  delivered  possession  thereof  on  the  eighteenth  of  the  same 
month;  but  the  contract  was  not  admitted  to  record  until  March 
9,  1857.  Under  these  circumstances  the  judgment  was  held  to 
bind  the  land  against  the  purchaser,^  and  the  law  has  been  only 
changed  by  substituting  the  term  of  twenty  days  for  twelve  months. 

'  ^\'hel■e  various  judgments  were  rendered  against  a  debtor,  and  tlie  junior  judg- 
ments were  docketed,  and  tlie  senior  undocketed,  and  in  this  state  of  things  the 
debtor  conveyed  a  part  of  the  land  to  a  purchaser  for  valuable  consideration, 
without  notice  of  the  undocketed  judgments,  and  the  docketed  judgment  liens  were 
not  discharged,  it  was  held  that  the  lien  of  the  undocketed  judgments  must  be  dis- 
charged out  of  the  proceeds  of  the  unsold  lands,  although  the  effect  might  be  to 
require  the  holders  of  the  docketed  judgments  to  resort  in  whole  or  in  part  to  the 
land  so  conveyed,  for  satisfaction  of  their  judgment  liens.  MoCloskey  &  Crim  e.l.  nl 
V.  O'Brien  et  al,  16  W.  Va.  791. 

'  Anderson  v.  Nagle  et  al,  12  W.  Va.  98. 

'  Code  1860,  Ch.  186,  ?  8.  Now  the  time  is  twenty  days,  next  after  tlje  date  of 
the  judgment  or  fifteen  days  before  the  conveyance  of  the  land.     ?  .3570. 

'  Eidson  v.  Huff  e(  al,  29  Grat.  338. 
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Before  the  change  in  the  statute  a  judgment  against  the  debtor 
would  prevail  over  any  written/  unrecorded  contract  of  sale  by 
him  of  his  real  property,  and  it  was  also  true  that  the  creditor 
could  subject  to  his  judgment  only  such  property  as  the  debtor 
owned,  unless  the  registry  laws  provided  otherwise.  Hence  we  have 
seen '  that  prior  to  the  statute  one  might  hold  by  parol  contract, 
free  from  the  claim  of  judgments  against  his  vendor,  land  which 
would  be  subject  to  them  had  the  contract  been  in  writing  and 
unrecorded.'  The  case  of  Burkholder  et  als  v.  Ludlam  et  als,  30 
Grat.  257,  was  decided  in  accordance  with  these  principles.  The 
following  were  the  circumstances  of  that  case :  Burkholder,  who 
married  the  daughter  of  Crumpton,  bought  a  lot  when  he  was  poor 
and  Crumpton  was  in  good  circumstances.  Burkholder,  being 
unable  to  pay  for  the  lot,  turned  it  over  to  Crumpton,  who  paid 
for  it,  took  the  title  in  his  own  name,  and  commenced  to  build  a 
house  on  it  for  his  daughter,  the  wife  of  Burkholder.  Before  the 
house  was  finished  Burkholder  removed,  with  his  family,  to  an- 
other town  and  engaged  in  business,  which  was  succeeding  well, 
when  Crumpton  oifered  that  upon  condition  that  he  would  return, 
he  would  turn  over  the  lot  and  unfinished  building  to  the  wife  of 
Burkholder  as  her  own  property.  Burldiolder  agreed  to  this,  and 
with  his  family  returned,  and  he  paid  the  expense  of  doing  so, 
and  then  with  his  own  earnings  and  those  of  his  wife  finished  the 
building,  took  possession  and  had  remained  there  for  about  twelve 
years,  but  no  deed  was  made  by  Crumpton  for  the  property  until 
his  insolvency  and  after  judgments  were  obtained  against  him  and 
duly  docketed.  The  house  and  lot  was  then  conveyed  to  a  trustee 
for  the  wife  of  Burkholder  in  consideration  of  five  dollars  and 
"love  and  affection."     In  a  suit  by  the  judgment  creditors  to 

'  March,  Price  &  Co.  v.  Chambers,  30  Grat.  303. 

'  Ante,  pp.  932,  950,  990. 

'Floyd,  Trustee,  v.  Harding  el  als,  28  Grat.  401;  Hicks  «.  Eiddick  et  als,  Id. 
418;  Borst  v.  Nalle  et  als.  Id.  423.  But  for  the  change  in  the  statute  to  meet  these 
cases,  see  Ante,  pp.  932,  950,  990. 
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subject  the  property,  it  was  held  that  the  title  to  the  house  and  lot 
was  in  the  trustee  for  the  use  of  the  wife  and  children  of  Burk- 
holder,  and  was  not  affected  by  the  judgments.  The  valuable 
consideration  in  this  case  was  the  fact  that  Burkh  older,  by  the 
gift  of  the  property,  had  been  induced  to  alter  his  condition,  and 
to  make  expenditures  of  money  in  valuable  improvements  on  the 
land.  It  was  to  meet  and  change  the  law  as  settled  by  this  and 
other  like  cases  that  §  2413  of  the  Code  was  enacted. 

Where  land  was  sold  by  a  parol  agreement  upon  consideration 
that  the  vendees  would  pay  off  certain  liens  upon  it,  and  the  bal- 
ance in  the  bonds  of  the  vendor,  and  the  vendees  delivered  up  the 
bonds  and  took  possession  of  the  land,  and  afterwards  the  vendor 
executed  a  deed,  it  was  held  that  a  judgment  against  the  vendor, 
rendered  after  the  parol  agreement  had  been  executed,  but  before 
the  deed  Was  recorded,  did  not  bind  the  land ;  for,  as  the  title  of 
the  purchaser  was  good  by  the  parol  agreement  against  the  creditor 
when  the  judgment  was  rendered,  it  could  not  become  invalid  by 
the  subsequent  execution  of  a  deed.' 

Conflict  behoeen  Deeds  of  T)~wst  and  Judgments. 

§  311.  We  have  several  times  noted  the  necessity  for  the  registry 
of  a  deed  of  trust  in  order  to  give  it  effect  against  creditors  whether 
they  have  or  have  not  notice  of  it,^  and  so  well  established  is  this 
rule  that  it  has  been  held  that  a  sale  under  and  complete  enforce- 
ment of  an  unrecorded  deed  of  trust,  even  to  the  execution  and 
registry  of  a  deed  to  the  purchaser  before  judgments  were  obtained 
against  the  grantor  in  the  deed  of  trust,  did  not  pass  a  good  title  to 
the  purchaser  as  against  the  lien  of  the  judgments.^     In  like  man- 

1  Long  et  als  v.  Hagerstown  Agric.  Imp.  Mfg.  Co. ,  30  Grat.  665-669. 

'Ante,  I  307;  Eidson  v.  Huff e(  al,  28  Grat.  342;  McCance  v.  Taylor,  10  Grat. 
580;  Hill  v.  Eixey,  26  Grat.  72.  See  discussion  of  the  last  named  case  in  1  Va. 
Law  Register,  p.  4. 

'Campbell  &  Co.  .;.  Nonpariel  F.  B.  &  K.  Co.,  75  Va.  K.  291.  The  doctrine 
announced  by  Judge  Baldwin  in  Glazebrook's  Adm'r  v.  Eagland,  8  Grat.  344,  that 
when  a  suit  is  brought  in  a  court  of  equity  for  the  execution  of  a  deed  of  trust,  a 
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ner  the  docket  of  a  judgment  is  essential  to  give  it  priority  over  a 
deed  of  trust  creditor  who  has  not  actual  notice  of  the  judgment, 
and  the  record  of  the  deed  of  trust,  may  of  itself  practically  change 
the  rule  that  judgment  creditors  take  by  priority  of  judgment  and 
not  in  the  order  of  docketing.  Thus  where  certain  creditors  ob- 
tained judgments  in  1860,  but  did  not  docket  them  until  1868, 
and  other  creditors  who  obtained  judgments  at  a  later  date  docketed 
them  in  1865  and  1866,  and  a  deed  of  trust  was  admitted  to  record 
in  1868,  it  was  held  that  the  judgments  docketed  in  1865  and 
1866  took  first,  then  the  deed  of  trust,  and  after  that  the  judg- 
ments docketed  in  1868,  although  it  was  admitted  that  the  effect 
of  this  was  to  give  subsequent  judgements  precedence  of  those 
prior  in  date;  ^  but  this  was  the  necessary  consequence  of  the  neg- 
lect of  those  who  did  not  docket,  and  of  the  superior  vigilance 
of  those  creditors  who  docketed  their  judgments.  In  this  case,  as 
in  any  other,  it  will  be  preceived  that  the  deed  of  trust  is  a  mere 
incumbrance  although  the  creditor  is  treated  as  a  purchaser,  and 
the  surplus,  after  satisfying  the  debt  secured  by  the  trust,  is  liable 
to  the  lien  of  judgments  ^  and  of  other  deeds  of  trust. ' 

decree  is  rendered  for  the  sale  of  the  property,  and  a  sale  and  conveyance  made  to 
the  purchaser  under  the  sanction  of  the  court,  the  title  of  the  purchaser  is  good 
against  the  judgment  creditor  of  the  grantor,  although  the  deed  of  trust  has  never 
been  recorded,  is  doubted;  and  it  is  said  that  if  it  can  be  sustained  at  all  it  is  upon 
the  ground  that  all  the  parties  interested  in  the  property  are  before  the  court,  and 
the  purchaser  holds  not  under  the  deed  of  trust,  but  under  the  decree  which  is  his 
muniment  of  title.  Staples,  J.,  in  Campbell  &  Co.  v.  Nonpariel  F.  B.  &  K.  Co. 
A  deed  of  trust  given  at  the  time  of  the  purchase  is  a  part  of  that  transaction,  and 
the  purchaser  has  not  such  an  interest  in  the  land  as  becomes  subject  to  the  lien  of 
a  judgment  against  him  in  preference  to  the  deed  of  trust.  ' '  The  judgment  cred- 
itor acquires  no  preference  over  the  trust  deed,  whether  the  latter  be  directly  for 
the  vendor' s  benefit  or  for  the  benefit  of  a  lender  of  the  money,  or  whether  the 
trust  deed  be  recorded  or  not,  the  latter  and  the  conveyance  being  parts  of  one 
transaction."  Cowardin  v.  Anderson,  78  Va.  88;  Sinclair  u.  Sinclair,  79  Va.  40; 
CoflSnan  v.  Cofiinan,  Id.  508;  Dobyns  v.  Waring,  82  Va.  170;  Straus  v.  Bodeker, 
86  Va.  548;  Hurst  v.  Dulany,  87  Va.'  444. 

1  Hill  V.  Eixey  &  Starke  et  als,  26  Grat.  72. 

'  Sipe  V.  Earman  et  cds,  26  Grat.  563. 

'  Lewis  ciafe  v.  Caperton's  Ex'or  ci  als,  8  Grat.  148;  Shurtz  etalsv.  Johnson 
et  als,  28  Grat.  657. 
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The  necessity  for  the  record  of  a  deed,  in  order  to  affect  a  judg- 
ment, is  further  illustrated  by  the  following  ease  :  In  March,  Price 
&  Co.  V.  Chambers  et  als,  30  Grat.  277,  it  appeared  that  in  January, 
1866,  Chambers,  by  an  agreement  in  writing,  sold  to  Ramey  a  lot 
in  Danville,  Virginia,  and  in  the  same  month  conveyed  it  to  him. 
The  agreement  was  never  recorded,  and  the  deed  was  not  recorded 
until  September  18,  1873.  Eamey  paid  all  his  purchase  money, 
and  on  the  15th  of  August,  1866,  conveyed  the  lot  to  John  G. 
Ramey,  to  secure  a  debt  of  four  thousand  dollars.  On  the  first  day 
of  July,  1872,  March,  Price  &  Co.  obtained  a  judgment  against 
Chambers,  which  was  duly  docketed  March  11,  1873.  Ramey 
was  declared  a  bankrupt  in  April,  1868,  and  in  the  following 
month  the  register  in  bankruptcy  conveyed  the  lot  to  his  assignee. 
In  September,  1868,  on  the  joint  application  of  the  assignee,  and 
of  John  G.  Ramey,  as  a  lien  creditor  of  the  bankrupt,  the  court  in 
bankruptcy  ordered  a  sale  of  the  lot.  John  G.  Ramey  bought  it, 
and  received  the  deed  in  due  form  from  the  assignee,  and  upon  a 
proceeding  by  March,  Price  &  Co.  to  subject  the  lot  to  the  lien  of 
their  judgment,  it  was  held  that  it  was  so  liable,  notwithstanding 
all  the  conveyances  and  proceedings  in  relation  to  it. 

The  difficulty  of  determining  by  the  question  of  time  the  pri- 
orities between  judgments  and  deeds  of  trust  was  at  one  time  re- 
garded as  embarrassing,  involving,  as  it  seemed  to  do,  the  accuracy 
of  the  clerk's  watch  and  the  proper  standard  for  time,^  but  under 
the  rule  as  established  in  Virginia,  which  gives  a  judgment  relation 
to  the  first  moment  of  the  first  day  of  the  term  on  which  the  court 
is  actually  held,^  at  which  the  judgment  is  rendered,  it  follows,  as 
a  matter  of  course,  that  any  deed  of  trust  executed  after  that 

^  Clements  v.  Berry,  11  Howard,  398. 

'  Ante,  I  277.  But  as  to  judgments  confessed  in  vacation,  the  lien  is  only  from 
the  time  of  day  of  the  confession.  Act  February  24,  1898,  Acts  1897-8,  p.  508, 
.amending,  in  this  respect,  I  3283,  Code.  This  act  was  passed  to  meet  the  case  of 
Hockman  v.  Hockman,  93  Va.  455;  2  Va.  Law  Kegister,  523.  Under  this  act  the 
priority  of  the  lien  may  have  to  depend  upon  the  "accuracy  of  the  clerk's  watch 
and  the  proper  standard  for  time," 
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moment  is  subordinated  to  any  judgment  rendered  at  any  time 
during  that  term,  if  the  judgment  be  thereafter  duly  docketed.^ 

Conflict  between  Successive  Deeds  of  Trust. 

§  312.  Deeds  of  trust  inter  se  take  in  the  order  in  which  they 
are  admitted  to  record/  unless  the  trustee  or  creditor,  secured  in 
the  later  deed,  has  notice  or  knowledge  of  that  of  a  prior  date. 
Each,  in  its  order,  takes  the  surplus  left  after  the  satisfaction  of 
that  before  it,  and  this  is  true  whether  there  is  an  express  agree- 
ment that  the  deeds  of  trust  shall  so  take,  or  if  they  are  simply 
successive  deeds  of  trust  upon  the  same  property  without  mention 
of  each  other ;  and  if  some  of  the  deeds  of  trust  are  declared  void 
at  the  suit  of  a  creditor  of  the  grantor,  such  creditor  is  not 
entitled  to  have  his  debt  substituted  in  the  place  of  such  void 
incumbrance  to  the  extent  thereof,  but  the  subsequent  valid  incum- 
brance has  preference.' 

The  Lien  of  a  Forthcoming  Bond. 

§  313.  The  statute  *  provides  that  a  forthcoming  bond  returned 
to  the  clerk's  office,  whence  it  issued,  shall  have  against  such  of 
the  obligors  as  may  be  alive  when  it  is  forfeited,  and  so  returned, 
the  force  of  a  judgment.  Unlike  a  judgment,  however,  the  lien 
of  a  returned  forthcoming  bond  has  no  relation  back  to  the  first 
day  of  a  term  of  court,  but  takes  effect  only  from  its  return  to 
the  clerk's  office,  which  (if  no  other  time  appear)  will  be  pre- 
sumed to  be  the  day  on  which  execution  is  awarded  thereon.^ 

'Skipwith's  Ex' or  v.  Cunningham,  &c.,  8  Leigh,  271;  Mutual  Assurance  Soc. 
V.  Stanard  et  als,  4  Munf.  539. 

^  Even  if  they  are  admitted  to  record  on  the  same  day  (Code,  §  2469),  but  before 
the  statute  it  was  held  that  where  several  deeds  were  proved  and  delivered  to  the 
clerk  for  record  on  the  same  day,  the  one  first  executed  (dated)  was  entitled  to 
priority.     Naylor  n.  Throckmorton  et  at,  7  Leigh,  98. 

'Lewis  et  als  v.  Caperton's  Ex' or  et  als,  8  Grat.  148. 

♦Code,  ?  3619.     Code  W.  Va.,  Ch.  142,  J  3. 

^  Lipscomb's  Adm'r  v.  Davis,  4  Leigh,  303;  Terry  v.  Wooding,  2  P.  &  H.  178; 
Jones  V.  Myrick,  Ex' or,  8  Grat.  179. 
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Although  the  bond  may  be  forfeited  and  not  quashed,  yet  in 
equity  the  lien  of  the  original  judgment  still  continues,  and  if 
the  obligors  in  the  bond  prove  insolvent,  a  court  of  equity  will 
treat  the  bond  as  a  nullity,  and  will  proceed  to  enforce  the  judg- 
ment lien.' 

The  forfeiture  and  return  of  the  bond  has  only,  in  a  partial 
sense,  the  force  of  a  judgment,  for  the  statute  provides  that  with- 
out further  proceedings  no  execution  shall  issue  on  it,^  and  the 
regularity  of  the  proceeding  under  wliich  the  bond  was  taken  may 
still  be  questioned,  and  the  proceeding  set  aside,'  and  when  the 
bond  is  executed  under  a  distress  warrant,  the  liability  of  the 
debtor  and  the  right  to  the  distress  warrant  may  be  considered 
and  decided.'' 

The  fact  'that  a  forfeited  forthcoming  bond  when  returned  has 
the  force  of  a  judgment,  does  not  prevent  a  valid  judgment  being 
rendered  on  that  bond  after  due  notice,  and  when  such  a  judgment 
is  docketed,  it  is  notice  which  will  effect  all  subsequent  purchasers 
of  land  from  any  of  the  defendants  in  the  judgment.' 

Equitable  Mortgage. 

§  314.  An  equitable  mortgage  is  said  to  be  a  mortgage  of  mere 
equitable  interests,  the  vendor's  lien  in  land  sold,  and  a  mortgage 
implied  by  the  deposit  of  title  deeds.  °  The  first  two  have  else- 
where been  considered  at  length ;  of  the  latter,  it  is  declared  that 
whenever  it  appears  by  a  writing,  signed  by  the  party  to  be 
charged,  that  for  a  valuable  consideration,  such  as  an  existing  debt, 

>  Minor's  Inst.,  Vol.  2,  p.  275.     See,  also,  where  there  is  a  return  of  nulla  bona, 
Cooper  V.  Daugherty,  85  Va.  343. 
2  See  Code  W.  Va.,  Ch.  142. 
"  Lipscomb's  Adm'r  v.  Davis'  Adm'r,  4  Leigh,  303. 

*  Allen  V.  Hart,  18  Grat.  731. 

'  Kedd  J).  Kamey  et  als,  31  Grat.  265. 

•  Minor's  Inst.,  Vol.  2,  p.  296.  Where  one  purchases  for  another  and  agrees  to 
hold  the  property  as  security  for  the  money,  he  is  a  trustee  and  the  contract  is  a 
mortgage.  Moflfett  v.  Buchanan,  11  Humphreys,  369;  54  Am.  Dec  41-  Wayt « 
Carnither,  21  W.  Va.  516.  '      ' 
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a  debt  at  the  time  just  contracted,  or  otherwise,  he  intends  to 
charge  his  property  as  security  for  money,  whatever  the  form  of 
the  instrument,  a  court  of  equity  will  fully  effectuate  the  intention 
of  the  parties  concerned.  Hence  mere  promises,  powers  of  attor- 
ney, deeds  improperly  executed,  and  other  writings,  have  been 
held  to  create  equitable  mortgages.' 

Such  a  mortgage,  however  valid  it  may  be  between  the  parties, 
will  not,  under  the  registry  laws,  prevail  against  creditors  or  sub- 
sequent purchasers  for  value  without  notice.^ 

Upon  the  principles  governing  equitable  mortgages,  where  a 
debtor  contracted  to  give  a  lien  on  two  adjoining  tenements  to 
secure  a  debt,  and  the  creditor  was  in  possession  of  one  of  the 
tenements  under  an  agreement  by  which  the  rent  of  the  tenement 
was  to  be  taken  in  satisfaction  of  the  interest  on  the  debt,  and 
afterwards  the  debtor,  becoming  embarrassed  in  his  circumstances, 
conveyed  all  his  property  in  trust  to  pay  his  debts,  it  was  held 
that  the  creditor  was  entitled  to  enforce  his  equitable  lien  not  only 
against  the  debtor  but  against  his  creditors  also.' 

Lien  of  an  Attorney  at  Law. 

§  315.  An  attorney  at  law  has  a  general  lien  upon  all  papers 
and  documents  which  come  into  his  possession  in  the  course  of 
his  professional  employment,  not  only  for  all  costs  and  charges 
due  him  in  the  particular  cause  in  which  he  has  received  the 
papers  or  documents,  but  also  for  the  costs  and  charges  due  him 
for  other  professional  business  and  employment  in  other  causes. 
But  this  lien  is  only  commensurate  with  the  rights  of  the  client 
who  delivers  the  papers,  and  is  not  valid  against  third  persons 
claiming  by  distinct  title.  In  England,  also,  the  lien  extends  to 
all  moneys  received  and  judgments  recovered,  and  costs  taxed  for 

^  Minor's  Inst.,  Vol.  2,  p.  296,  citing  Wm.  &  Mary  College  v.  Powell  et  ah,  12 
Grat.  387;  Euffiiers  v.  Putney  et  ds,  Id.  551;  Eussel  v.  Eussel,  1  Wh.  &  Tud.  L. 
Cas.  467. 

'  Minor's  Inst.,  Vol.  2,  p.  298. 

»  Ott's  Ex'x  V.  King  d  als,  8  Grat.  224. 
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the  client,  subject  only  to  any  deduction  which  the  other  party 
may  have  a  right  to  by  way  of  cross  costs  or  set-off.  The  prac- 
tice, in  this  respect,  is  said  to  be  variable  in  America,^  but  in  Vir- 
ginia ^  at  least,  and,  indeed,  in  most  of  the  States,  the  right  of  the 
attorney  to  his  lien  is  maintained  as  fully,  if  not  to  a  greater  ex- 
tent, than  it  is  in  England.^  The  same  rule  is  sustained  by  the 
supreme  court  of  the  United  States  *  and,  indeed,  in  nearly  all  the 
States,  unless  it  is  otherwise  provided  by  statute.' 

This  lien  extends  not  only  to  papers  and  documents,  but  to  all 
the  property  of  a  client  held  by  an  attorney,  such,  for  instance,  as 
articles  delivered  for  the  purpose  of  being  exhibited  to  witnesses 
on  the  trial  of  an  action,  and  it  cannot  be  defeated  by  payment  to 
the  client  after  notice  of  the  lien,^  nor  by  a  release  and  settle- 


'  Story  on  Agency,  J  383,  and  note  (ed.  1882).  See  Stewart  v.  Flowers,  44 
Miss.  513,  6  Am.  R.  707;  Hobson  i.  Watson,  34  Maine,  20;  56  Am.  Dec.  632; 
note,  635;  Andrews  v.  Morse,  31  Am.  Dec.  755  et  seq.,  Central  E.  E.  v.  Pettus, 
113  U.  S.  E.  116.  Lien  where  agreement  is  for  a  contingent  fee.  Lamont  v.  W. 
&  G.  E.  E.  Co.,  2  Maclcey,  502;  47  Am.  E.  268.  Here  a  private  settlement  be- 
tween the  parties  was  held  good  against  the  attorney.  See  also,  to  the  same  effect, 
MiUer  f.  Newell,  20  S.  C.  122;  47  Am.  E.  833.  The  lien  of  an  attorney  held 
superior  to  an  attachment.  Weed  v.  Boutelle,  56  Vt.  570;  48  Am.  E.  821.  On 
this  subject  generally,  see  the  cases  cited  on  p.  969,  et  seq.,  Vol.  1,  Am.  &  Eng. 
Encyc.  of  Law;  Weigand  v.  Alliance  Supply  Co.,  W.  Va.;  28  S.  E.  E.  802.  An 
attorney  at  law  has  a  lien  on  a,  judgment  recovered  by  him  for  his  client  for  his 
compensation,  which  lien  is  good  against  an  assignee  of  the  judgment,  even  though 
he  had  no  notice  of  the  lien.     Bent  v.  Lipscomb,  W.  Va. ;  31  S.  E.  E.  907. 

'  See  Eenick  et  ai  v.  Ludington,  16  W.  Va.  378. 

'  In  New  York  the  lien  is  thus  extensive,  and  both  in  England  and  in  this 
country  the  attorney  may  stop  payment  to  the  defendant,  and  if  he  pays  after  no- 
tice, he  does  so  in  his  own  money.  Story  on  Agency,  |  383;  Andrews  v.  Morse, 
12  Conn.  444;  31  Am.  Dec.  752.  The  better  opinion  amid  conflicting  authorities 
is,  that  the  lien  does  not  extend  to  the  client' s  real  estate  (Story  on  Agency,  J  383), 
although  it  is  sometimes  held  to  exist,  as  in  the  case  of  a  judgment  in  ejectment. 
12  Conn.  444;  82  Am.  Dec.  755,  note. 

•  In  re  Paschal,  10  Wall.  483. 

5  Wylie  V.  Cox,  15  How.  415;  31  Am.  Dec.  756. 

'Hooper  v.  Welch,  43  Vt.  125;  5  Am.  E.  269;  Marshall  o.  Meech,  51  N.  Y. 
140;  10  Am.  E.  572. 
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ment,^  or  by  the  subsequent  employment  of  other  attorneys ;  ^  but 
the  lien  may  be  waived  or  lost  by  delivering  up  the  papers  or  tak- 
ing security  for  the  debt.*  But  when  a  solicitor  undertook  the 
prosecution  of  a  suit  in  chancery  without  a  stipulated  price  or  time 
of  payment,  but  during  the  progress  of  the  suit  withdrew  in  con- 
sequence of  being  refused  an  advance  of  money  in  part  compensa- 
tion for  services  rendered  in  the  suit,  and  the  suit  was  prosecuted 
to  a  successful  termination  by  another  solicitor,  it  was  held  that 
the  lien  had  not  attached,  and  the  attorney  was  not  entitled  to  it.'' 

In  some  of  the  States  it  is  customary  to  provide  in  a  mortgage 
for  an  attorney's  fee  for  collection.  In  such  cases  it  has  been 
held  to  be  a  penalty  rather  than  liquidated  damages,  that  it  may 
be  reduced  in  the  discretion  of  the  court,°  and  is  not  enforceable 
unless  sale  is  made.^ 

The  lien  upon  a  judgmenj;  does  not  authorize  the  attorney  to 
bring  a  suit  thereon  in  his  client's  name  without  authority.^ 

Lien  for  Taxes. 

§  316.  The  statute*  gives  a  lien  on  real  estate  for  the  taxes 

^  Where  a  settlement  was  made  between  the  parties  the  attorney  was  held  not 
entitled  to  have  judgment  entered  for  the  plaintiff  against  the  defendant  for  the 
amount  of  his  fee.     Hooper  v.  Welch,  43  Vt.  135;  5  Am.  E.  269. 

^Andrews  v.  Morse,  12  Conn.  444;  3l  Am.  Dec.,  p.  755,  759,  note.  In  re 
Paschal,  10  Wall.  483. 

'  Andrews  v.  Morse,  12  Conn.  444;  31  Am.  Dec,  p.  759,  notes;  Eenick  et  al  v. 
Ludington,  16  W.  Va.  378. 

*  Stewart  v.  Flowers,  44  Miss.  513;  7  Am.  K.  707.  In  this  case  the  nature  of  an 
attorney"  s  lien  is  very  comprehensively  discussed.  In  Forsythe  v.  Beveridge,  52 
111.  268;  4  Am.  K.  612,  it  was  held  that  the  attorney  had  no  lien  upon  a  judgment 
for  his  fees  earned  in  the  action.  But  see  the  cases  cited  in  7  Am.  E.  712.  The 
lien  upon  the  judgment  is  governed  by  the  law  of  the  State  where  the  judgment 
was  recovered,  and  not  by  that  of  the  State,  where  it  is  sought  to  be  collected. 
Citizens  National  Bank  i'.  Culver,  54  N.  H.  327;  20  Am.  E.  134. 

6  Daly  V.  Maitland,  88  Penn.  384;  32  Am.  E.  457. 

«  Myer  v.  Hart,  40  Mich.  517;  29  Am.  E.  553. 

'  Horton  v.  Champlin,  12  E.  I.  550;  34  Am.  E.  722.  Nor  does  it  prevent  the 
client  from  making  a  settlement  of  his  suit.  Kusterer  v.  City  of  Beaver  Dam,  56 
Wis.  471;  43  Am.  E.  725. 

8  Code,  i  456,  as  amended  by  act  of  February  1,  1896;  Acts  1895-6,  p.  255; 
CodeW.  Va.,  Ch.  31,  J  1. 
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imposed  thereon  prior  to  any  other  lien  or  incumbrance  thereon, 
and  a  further  lien  upon  the  rent  for  taxes  of  the  current  year, 
except  as  to  certain  real  estate  exempted  by  the  statute  from 
taxation.  And  the  right  also  exists  to  distrain  personal  property 
where  the  taxes  have  not  been  paid  within  the  time  fixed  by  law.^ 
This  lien  is  of  so  general  and  well  established  a  character,  that 
one  who  has  the  right  to  enjoy  property  free  from  the  payment  of 
taxes,  and  who  has  been  compelled  to  pay  them,  is  entitled  in 
equity  to  subrogation  to  the  lien  of  the  Commonwealth  on  the 
land,  although  not  to  the  Commonwealth's  right  of  distraint;  ^  and 
it  has  been  held  upon  an  application  of  the  doctrine  caveat  emptor 
that  a  purchaser  at  a  judicial  sale  cannot  retain  out  of  the  purchase 
money  enough  to  reimburse  him  for  the  taxes  assessed  on  the 
property  before  he  bought  "it,  when  he  did  not  claim  this  right 
before  the  sale  was  confirmed  to  him.'  "A  lien  for  taxes,"  said 
Mr.  Justice  Davis,"  "  does  not,  however,  stand  upon  the  footing  of 
an  ordinary  incumbrance,  and  is  not  displaced  by  a  sale  under  a 
pre-existing  judgment  or  decree,  unless  otherwise  directed  by 
statute.  It  attaches  to  the  res  without  regard  to  individual  owner- 
ship, and  when  it  is  enforced  by  sale  pursuant  to  the  statute,  pre- 
scribing the  mode  of  assessing  and  collecting  them,  the  purchaser 
takes  a  valid  and  unimpeachable  title."  ^  But  the  lien  for  taxes 
does  not  exist  unless  declared  so  by  the  legislature,  under  whose 

^  Code,  ?  622,  ag  amended  by  act  of  January  23,  1896;  Acts  1895-6,  p.  154. 
Commissioner  in  ascertaining  liens  on  land  must  report  delinquent  taxes.  Act 
February  24,  1898,  Acts  1897-8,  p.  514.  Tax  lien  prior  to  vendor's  lien.  Thomas 
V.  Jones,  94  Va.  756;  Va.  Law  Eegister,  Vol.  3,  p.  523,  see  notes.  Prior  to  judg- 
ment lien.  Commonwealth  v.  Ashlin,  95  Va.  145.  No  prior  lien  on  decedent's 
estate  for  taxes  collected  by  him.  Spillman  v.  Payne,  84  Va.  435.  A  mortgagee 
may  pay  taxes  and  add  them  to  his  lien.  Sidenberg  v.  Ely,  90  N.  Y.  257;  43  Am. 
E.  163. 

"  Simmons  v.  Lyle's  Adm'r  et  als,  32  Grat.  761-763. 

'  Ostenburg  v.  Union  Trust  Co.,  3  Otto  (93  U.  S.  E. )  424. 

•Ostenberg  v.  Union  Trust  Co.,  93  U.  S.  E.  424. 

^  The  sale  of  land  by  an  assignee  of  a  bankrupt  "free of  incumbrance,"  was  held 
not  to  divest  the  lien  for  taxes.  Stokes  v.  The  State  of  Georgia,  &c.,  46  Ga.  412; 
12.Am.  E.  588. 


§  317  LIEN   BY   PAWN   OR   PLEDGE.  1073 

authority  they  are  assessed,  and  the  lien  is  not  created  by  the 
mere  duty  to  assess  taxes  which  has  not  been  performed.^ 

Lien  by  Pawn  or  Pledge. 

§  317.  When  personal  property  is  pledged  as  collateral  security 
for  a  debt  without  any  agreement  that  it  shall  be  forfeited  on  failure 
to  pay,  no  other  lien  can  be  imposed  upon  it  for  any  other  debt 
without  an  agreement  to  that  effect,  either  express  or  implied,  and 
such  agreement  cannot  be  inferred  from  the  mere  fact  that  a  new 
liability  has  been  incurred  by  the  owner.  ^  The  pledge,  however, 
of  a  collateral,  such  as  stock,  bonds,  plate,  and  other  chattels,  gives  ' 
to  the  pledgee  the  power  to  make  it  available  without  any  express 
contract  to  that  effect,  and  he  has  the  election  to  subject  the  same 
by  a  regular  bill  of  foreclosure,  or  by  sale,  without  any  judicial 
proceedings.^  Where  a  personal  bond  or  note,  a  proper  way  is  to 
collect  the  same  by  due  process  of  law,  but  where  stock,  or  rail- 
road, municipal,  or  State  bonds  are  pledged,  they  may  be  sold  after 
due  notice  of  the  time  and  place  of  sale  have  been  given  to  the 
pledger.* 

^  Heine  v.  The  Levee  Commissioners,  19- Wall.  655;  Kem  v.  Towsley,  45  Barb. 
150.  The  lien  is  sometimes  held  to  exist  from  the  time  of  the  assessment.  Coch- 
ran V.  Guild,  106  Mass.  29;  8  Am.  K.  296;  BundeU  v.  Lakey,  40  N.  Y.  513. 

'  Gilliatt  V.  Lynch,  2  Leigh,  493.  Possession  is  of  the  essence  of  a  pledge,  and 
without  it  no  privilege  can  exist  as  against  third  persona.  Casey  v.  Cavaroc,  96 
U.  S.  E.  467.  One  who  carries  property  for  the  convenience  and  at  the  request  of 
the  bailee  thereof,  has  no  lien  thereon  for  services  as  against  the  owner.  Gilson 
V.  Govain,  107  Mass.  126;  9  Am.  K.  13. 

"  Alex.,  Loudon  &  Hamp.  R.  K.  Co.  v.  Burke  el  als,  22  Grat.  291;  Kent's  Com., 
Vol.  2,  p.  582;  Story's  Eq.  Jurisprudence,  Vol.  2,  §  1008;  Dykera  v.  Allen,  7  HUl, 
497;  42  Am.  Dec.  87;  note,  93;  Hay  ward  v.  National  Bank,  96  U.  S.  K.  611.  Care 
required  of  pledgee  is  that  of  a  prudent  administrator;  he  is  not  subjected  to  re- 
quisitions of  utmost  diligence.  Bank  v.  Martin,  1  La.  344;  45  Am.  Dec.  87;  note, 
90.  He  is  liable  for  loss  of  collateral  by  negligence.  Hanna  v.  Holton,  78  Penn. 
St.  384;  21  Am.  E.  20.  For  definition  and  nature  of  a  pledge,  see  notes,  pp.  730 
to  738,  49  Am.  Dec. 

*  Alex.,  Loudon  &  Hamp.  K.  E.  Co.  v.  Burke  el  ah,  22  Grat.  254;  Cortelyon  v. 
Lansing,  2  Gaines'  Cas.  in  Error,  200;  Barrow  v.  Paxton,  5  Johns.  260;  McLean, 
&c.  V.  Walker,  10  Johns,  471;  Garlick  v.  James,  Id.  146;  Minor's  Inst.,  Vol.  2, 
p.  278. 
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The  pledgee  has  no  ownership,  but  a  special  property  only  in 
the  thing  pledged ;  he  must  account  for  the  profits  or  increase,  if 
any  occur,  and  for  the  surplus  of  the  proceeds  of  a  sale  thereof 
over  the  amount  of  his  debt,  and  if  the  debt  be  paid  an  action  lies 
for  the  pledged  property.' 

When  property  is  pawned  generally  for  debt,  if  the  pawn  be 
lost  or  destroyed  without  fault  of  the  pawnee,  he  may  recover  the 
debt  of  the  pawner,  but  it  is  otherwise  if  there  be  a  special  con- 
tract that  the  pawnee  shall  take  the  pawn  as  the  only  security  for 
the  debt,^  and  laches  that  injure  the  security  held  will  discharge 
■the  debt  pro  tanto.^ 

Lien  on  Funds  or  Property  in  Hand. 

§  318.  The  statute  providing  a  lien  to  merchanics  making  re- 
pairs, and  to  landlords  for  board,  upon  property  in  their  hands, 
has  before  been  adverted  to,*  and  it  is  not  in  order  to  consider  the 
subject  at  any  length.     It  is  proper,  however,  to  bear  in  mind 

'  The  creditor  to  whom  claims  are  transferred  as  collateral  security  is  bound  to 
use  ordinary  diligence  in  collecting  them,  and  is  liable  for  loss  resulting  from  his 
failure  to  do  so;  but  if  the  transfer  merely  authorizes  such  creditor  to  receive  the 
proceeds  of  the  claims  when  collected,  a"nd  apply  them  to  the  payment  of  his  debt, 
he  is  not  bound  to  prosecute  their  collection.  Miller  v.  Gettysburg  Bank,  8  Watts, 
192;  34  Am.  Dec.  449;  notes,  pp.  451,  452.  A  larger  degree  of  diligence  is  re- 
quired when  the  collateral  is  negotiable  paper.  Id.  452.  On  this  subject,  see  also 
Ante,  Vol.  1,  p.  489,  note;  CuUum  v.  Emanuel  and  Gaines,  1  Ala.  23;  34  Am.  Dec. 
757.  For  right  to  sue  on  cause  of  action  held  as  collateral,  see  Whittaker  v. 
Charleston  Gas  Co.,  16  W.  Va.  717.  Profits  of  pledge  while  held  must  be  ac- 
counted for,  and  and  pledge  must  be  restored  when  debt  is  paid.  Gevon  v.  Gevon 
15  Ala.  558;  50  Am.  Dec.  143;  note,  145.  Duties  and  liabilities  of  pledgee  of 
negotiable  paper.  Williamson  v.  Culpepper,  16  Ala.  211;  50  Am.  Dec.  175- 
note,  177;  Miller  d.  Gettysburg  Bank,  8  Watts,  192;  34  Am.  Dec.  449;  note,  p. 
451.  General  lien  of  a  factor.  Martin  v.  Pope,  6  Ala.  532;  41  Am.  Dec.  66. 
Definition  of  a  pledge  and  enforcement  by  sale.  Stearnes  v.  Marsh,  4  Denio,  227- 
47  Am.  K.  248.  One  taking  negotiable  note  as  collateral  security  for  precedent 
debt  is  btma  fide  holder  for  value,  etc.  Allaire  v.  Hartshorne,  1  Zabbriskie,  665- 
47  Am.  Dec.  175. 

^  Kaynolds  et  al  v.  Carter,  Adm'r,  &c.,  12  Leigh,  166. 

=  Ante,  Vol  1,  p.  489,  notes. 

*  Ante,  Vol.  1,  pp.  581,  582. 
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that  a  person  having  funds  of  another  in  his  hands,  and  making 
an  endorsement  or  accepting  a  bill  of  exchange  upon  the  faith  of 
those  funds,  has  a  right  to  retain  them  for  his  own  indemnity  ; '  and 
when  a  surety  has  funds  in  his  hands  for  that  purpose  he  may  retain 
the  same,  although  he  must  account  for  the  surplus  to  his  principal 
or  to  whomsoever  he  may  properly  be  compelled  to  pay  the  same.^ 
Whether  the  lien  be  upon  funds  or  property,  in  order  to  pre- 
serve the  lien  the  money  or  property  must  remain  in  the  posses- 
sion or  under  the  control  of  the  party  beneficially  interested,  and 
the  lien  will  be  regarded  as  waived  by  the  voluntary  and  uncon- 
ditional delivery  of  the  property  to  the  owner.' 

Lien  on  Stock  for  Subscriptions. 

§  319.  The  statute*  forbids  the  assignment  on  the  books  of  a 
company,  without  its  consent,  of  any  shares  of  stock  until  all  the 
money  which  has  become  payable  thereon  has  been  paid  ;  and  on 
any  assignment,  the  assignor  and  assignee  are  each  liable  for  any 
instalments  which  may  have  accrued,  or  which  may  thereafter 
accrue ;  and  every  person,  in  whose  name  shares  of  stock  stand  on 
the  books  of  a  company,  is  deemed  the  owner  thereof  as  regards 
the  company.  This  provision  of  the  statute  constitutes  a  lien 
upon  the  stock  for  the  unpaid  subscriptions,  and  the  lien  continues 
although  a  note  and  security  be  given  for  the  amount  subscribed, 
and  if  the  surety  has  to  pay  the  debt,  he  is  entitled  to  have  the 
stock  applied  to  his  relief^ 

'  Lambert  et  als  v.  Jones  et  als,  2  P.  &  H.  144. 

'  Fletcher  v.  Edson,  8  Vermont,  294;  30  Am.  Dec.  470;  Kipley  v.  Severance,  17 
Am.  Dec.  397. 

'Sensenbrenner  v.  Mathews,  48  Wis.  250;  33  Am.  R  809. 

*Code,  U  1130,  1131;  Code  W.  Va.,  Ch.  53,  §  22;  S.  V.  E.  E.  Co.  v.  Griffith, 
76  Va.  913.    Lien  of  a  bank  on  stock.    Bohmer,  &c.  v.  City  Bank,  &c.,  77  Va.  445. 

'Petersburg  Savings  &  Ins.  Co.  v.  Lumsden,  75  Va.  327;  Morgan  v.  New  York 
B.  E.  Co.,  10  Paige  Chy.  290;  40  Am.  Dec.  244;  note,  249.  The  transferee  of 
stock  may  not  set  up  against  the  company  seeking  to  make  him  liable  under  the 
statute  for  unpaid  subscriptions,  the  defences  of  failure  of  considerations,  fraud  in 
the  procurement  of  the  contract  with  the  original  subscriber  and  transferer,  for 
those  defences  are  personal  to  him  and  do  not  pass  to  the  transferee  of  the  stock. 
Lewis  V.  BerryvUle  Land  &  Imp.  Co.,  90  Va.  693. 
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The  unpaid  subscriptions  to  stock  constitute  a  trust  fund  for 
the  payment  of  the  debts  of  the  company,  and  this  trust  cannot 
be  defeated  by  any  simulated  payment,  nor  by  any  device  short  of 
actual  payment  in  good  faith.  Thus  it  has  been  held  that  a 
scheme  by  which  stock  was  nominally  paid  for,  and  the  money 
immediately  taken  back  and  regarded  as  a  loan  to  the  stockholder, 
would  not,  so  far  as  the  creditors  of  the  company  were  concerned, 
be  permitted  to  be  regarded  as  a  valid  payment;  ^  nor  as  against 
creditors  can  a  company  issue  "  non-assessable  stock,"  or  stock  to 
be  paid  for  at  less  than  its  par  value.^  A  subscription  to  stock 
'  may,  however,  be  conditional,  and  upon  the  non-happening  of  the 
condition,  the  liability  which  would  be  incurred  upon  an  absolute 
subscription  will  not  be  considered  as  having  been  incurred.' 

'  Sawyer  v.  Hoag,  17  Wall.  610.  For  mode  of  proceeding  by  bill  in  chancery 
to  wind  up  the  affairs  of  an  insolvent  corporation,  and  for  the  application  of  its 
assets,  including  stock  obligations  to  the  payment  of  its  debts,  see  Judson  k. 
Eossie,  Galena  Co.,  9  Paige,  598;  38  Am.  Dec.  569;  Ante,  Vol.  1,  pp.  183,  266; 
Freeland  i:  McCulIough,  1  Denio.  414;  43  Am.  Dec.  685,  and  note,  694  et  seq. 

'Upton,  Assignee,  u.  Tribilcock,  1  Otto  (91  U.  S.  E.),  45;  Eailroad  Co.  v. 
Howard,  7  Wall.  392;  Pierce  on  Eailroads,  76;  Thompson's  Liability  of  Stock- 
holders, §§  105, 124, 129;  Hartman  v.  Ins.  Co.  of  Valley  of  Virginia,  32  Grat.  242. 

^  Burke  v.  Smith,  16  Wall.  390.  In  West  Virginia  no  stock  is  regarded  as 
taken  until  the  first  instalment  is  paid.  Code,  Ch.  53,  §  26.  The  right  of  a  court 
of  chancery  to  assess  the  stock  subscribers  of  an  insolvent  company,  and  to  require 
them  to  pay  so  much  as  may  be  necessary  to  pay  the  debts  of  the  company  has 
been  well  established  (Lewis  v.  Glenn,  Trustee,  84  Va.  947;  Hamilton  v.  Glenn, 
85  Va.  901;  Hartman  d.  Ins.  Co.,  32  Grat.  242);  but  an  exceedingly  drastic  statute 
seems  to  aim  at  giving  to  the  courts  of  common  law  exclusive  jurisdiction  over  aU 
demands  for  the  payment  of  unpaid  subscriptions  to  stock.  Act  December  22, 
1897,  Acts  1897-8,  p.  16.  The  effect  of  the  statute,  too,  is  to  make  all  pleas, 
defences  and  evidence,  which  would  be  admissible  if  a  company  was  solvent, 
equally  admissible,  and  to  have  the  same  effect  in  law  in  any  action  brought  after 
the  insolvency  of  the  company  with  the  single  exception  of  an  alleged  agreement 
not  to  assess  the  full  face  value  of  the  stock,  the  creditor  being  ignorant  of  such  a 
contract.  This  act  was  meant  to  meet  the  decision  of  the  court  of  appeals  in  the 
case  of  Martin  v.  South  Salem  Land  Co.,  94  Va.  28.  Under  the  National  Banking 
Act  of  1864,  a  national  bank  cannot,  even  by  provision  framed  with  a  direct  view 
to  that  effect  in  its  articles  of  association,  and  by  direct  by-laws,  acquire  a  lien  on 
its  own  stock  for  debts  due  to  it  by  persons  who  are  its  debtors  (Bullard  v.  Bank, 
18  Wall.  589 ),  nor  can  national  banks  make  loans  upon  their  own  stock  as  security. 
Bank  v.  Lanier,  11  Wall.  369.     The  principle  that  a  bank  cannot,  by  its  by-laws, 
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Mechanio's  Lien. 

§  320.  The  statute '  gives  to  artisans,  builders,  mechanics,  lum- 
ber dealers  and  other  persons  performing  labor  about  or  furnishing 

'Code,  i  2475,  as  amended  hj  act  of  January  16,  1896,  Acts  1895-6,  p.  71; 
Code  W.  Va.,  Ch.  75,  ^2.  A  railroad  company  is  not  in  terms  included  in  the 
West  Virginia  statute. 

retain  a  lien  for  debts  due  to  it  against  purchasers  for  value,  without  notice  even, 
though  the  stock  is  assignable  only  on  its  books,  and  cannot  be  transferred  by  any 
one  indebted  to  it,  is  applied  independent  of  the  National  Banking  Act.  Bank  of 
Holly  Springs  v.  Pinson,  58  Miss.  421;  38  Am.  E.  330.  The  cases  are  fully  dis- 
cussed in  the  notes  to  Dickinson  v.  Central  National  Bank,  129  Mass.  279 ;  notes, 
p.  353  et  seg.  See  also  the  notes  on  page  327,  34  Am.  Dec.  As  to  how  far  depos- 
itors in  insolvent  banks  can  set  off  such  deposits  against  debts  for  borrowed  money, 
and  for  unpaid  subscriptions  to  stock,  see  Hannon  v.  Williams,  7  Stew. ,  34  N.  J. 
Eq.  255 ;  38  Am.  E.  378 ;  and  cases  cited  in  the  notes,  p.  383  et  seq.  The  decided 
causes  seem  universally  to  deny  such  right  of  set  off.  In  an  earlier  part  of  this 
work  {Ante,  Vol.  1,  p.  475  et  seq.)  we  have  considered  the  circumstances  under 
which  a  contract  may  be  rescinded,  or  its  enforcement  resisted  because  of  fraud  in 
its  procurement,  failure  of  consideration,  etc.  As  to  all  contracts  it  has  there  been 
observed  that  in  order  either  to  rescind  or  to  successfully  resist  suits  brought  for 
their  enforcement,  it  is  incumbent  on  the  defendant  to  show  that  he  has  not  unduly 
delayed  the  enforcement  of  his  rights,  and  that  a  party  will  forfeit  all  right  to  a 
rescission  of  his  contract  by  his  own  laches,  and  if  meanwhile  the  rights  of  creditors 
have  intervened,  or  an  innocent  third  party  has  acquired  an  interest  in  the 
property,  or  if,  in  consequence  of  his  delay,  the  position  of  even  a  wrong-doer  is 
affected,  the  party  seeking  rescission  on  the  ground  of  fraud  will  be  deemed  to  have 
waived  his  right  to  rescind.  What  is  so  said  applies  with  especial  force  to  con- 
tracts for  subscriptions  to  stock,  and  in  some  respects  much  stricter  rules  apply  to 
such  contracts  than  to  those  ordinarily  made  between  man  and  man. 

Subscriptions  to  stock  are  declared  to  be  not  only  undertakings  to  the  company, 
but  to  all  other  subscribers.  Such  a  contract  binds  the  subscriber  to  contribute 
ratably  to  the  payment  of  the  company's  debts  and  liabilities.  Hence  if  he  is 
allowed  to  rescind  his  contract  on  such  grounds  as  that  he  has  been  induced  by 
fraudulent  representations  to  subscribe  to  stock,  it  would  throw  the  burden  of 
the  payment  of  the  debts  and  liabilities  on  the  other  shareholders  who  are  as  inno- 
cent of  the  fraud  as  he  is.  Hence  where  there  are  unpaid  debts,  as  against  such 
he  cannot  make  this  defence.  If  he  has  been  defrauded,  and  on  discovery  of  the 
fraud  he  elects  to  affirm  the  contract,  his  election  is  final  and  conclusive.  He  has 
but  one  election,  and  having  made  that  he  must  stand  by  it.  Nor  can  he  after- 
wards elect  to  rescind  upon  the  discovery  of  new  incidents  in  the  fraud.  Knowl- 
edge of  the  fraud  puts  the  party  defrauded  to  his  election.  Subsequent  discovery 
of  new  incidents  of  the  fraud  simply  confirms  the  previous  knowledge,  and  does 
not  confer  a  new  right  to  rescind.     So  it  is  held  that  fictitious  or  colorable  sub- 
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material  for  the  construction,  repair  or  improvement  of  any  build- 
ing, or  structure  permanently  annexed  to  the  freehold,  and  all 
persons  performing  any  labor  or  furnishing  materials  for  the  con- 
struction of  any  railroad,  whether  they  be  general  or  sub-contrac- 
tors or  laborers,  a  lien,  if  perfected  as  provided  by  the  statute, 
upon  such  building  or  structure,  and  so  much  land  therewith  as 
will  be  necessary  for  the  convenient  use  and  enjoyment  of  the 
premises  and  upon  such  railroad  and  franchise,  for  the  work  done 
and  materials  furnished,  except  that  where  the  claim  is  for  repairs 
only,  no  lien  attaches  to  the  property  repaired  unless  the  repairs 
were  ordered  by  the  owner  or  agent. 

The  rule  is,  however,  that  the  lien  only  binds  the  interest  of  the 
party  who  causes  the  buildings  or  improvements  to  be  erected,  al- 

ecriptions  to  stock,  made  and  used  with  intent  to  induce  others  to  subscribe,  with 
the  secret  understanding  that  no  liability  shall  attach  to  the  subscribers,  or  that 
they  shall  be  allowed  to  withdraw,  are  as  binding  on  the  subscribers  as  if  originally 
made  in  good  faith,  and  the  existence  of  such  subscriptions  does  not  operate  as  a 
release  of  bona  fide  subscribers.  One  who  discovers  a  fraud  in  any  contract  haa  an 
immediate  duty  to  perform,  or  he  must  abide  the  consequences.  He  may,  as  a 
general  rule,  either  elect  to  rescind  the  contract,  if  he  can  restore  what  he  haa 
received  in  the  same  state  and  condition  in  which  he  received  it,  and  recover  back 
the  consideration,  or  if  he  has  not  paid  or  given  anything,  repudiate  the  contract 
and  rely,  when  sued,  upon  the  fraud  as  a  complete  defence;  or  he  may  elect  to 
retain  what  he  has  received  under  the  contract,  and  sue  to  recover  damages  for 
the  injury  he  has  sustained  from  the  deceit.  By  doing  this  he,  in  eifect,  affirms 
the  contract,  but  he  does  not  waive  or  release  his  claim  for  damages  arising  from 
the  fraud  collateral  thereto.  If,  however,  he  has  so  acted  as  to  be  regarded  as 
having  affirmed  the  contract,  and  is  thereby  debarred  from  a  right  to  rescind,  he 
may  not  in  the  case  of  a  subscription  to  stock  sue  the  company  for  deceit.  AVhen 
he  is  so  debarred  by  the  insolvency  of  the  company,  or  from  any  other  cause,  he  is 
without  remedy  against  the  company,  and  is  left  to  his  action  against  the  agent 
who,  by  his  fraudulent  reprensentations,  induced  him  to  subscribe  for  the  stock. 
Wilson  V.  Hundley,  Va. ;  4  Va.  Law  Register,  317.  For  a  very  able  discussion  of 
the  whole  subject,  see  an  article  by  Seymour  D.  Thompson  in  the  March  number, 
1880,  of  the  American  Law  Review.  The  limitation  to  the  right  of  action  by  a 
company  upon  a  contract  of  subscription  begins  to  run  only  from  the  time  that  an 
assessment  is  made  on  the  subscriber.  2  Barton's  Law  Pr.  1270;  Lewis'  Adm'r  v. 
Glenn,  84  Va.  947;  Vanderwerker  v.  Glenn,  85  Va.  9.  But  when  there  is  no 
written  contract  of  subscription  the  limitation  on  the  right  of  recovery  is  three 
years  from  the  date  of  the  call  on  the  stock.  Liberty  Savings  Bank  v.  Otter  View 
Land  Co.  et  ok,  4  Va.  Law  Register,  455. 
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though  in  spite  of  many  decisions  to  the  contrary/  it  is  said  ^  that 
the  lien  will  exist  as  against  the  real  owner. 

Railroad  companies  are  generally  held '  not  to  be  subject  to  the 
law  providing  for  a  mechanic's  lien,  and  in  one  case  in  Virginia/ 
wherein  it  was  sought  to  hold  such  a  company  so  bound,  and  also 
to  apply  to  such  a  case  the  principle  that  gives  to  employees  of  a 
corporation,  and  to  those  furnishing  supplies,  a  preference  over 
mortgage  creditors,'  while  it  was  not  determined  in  that  case 
whether  such  corporations  are  subject  to  the  mechanic's  lien,  it  was 
held  that  if  they  are  governed  by  that  law  they  can  only  be  bound 
by  recording  the  contract  or  claim  with  the  account  and  descrip- 
tion required  by  the  statute  in  the  proper  clerk's  office  of  every 
county  and  corporation  through  which  the  road  passes,  and  the 
rule  giving  a  preference  to  employees  and  contractors  does  not 
apply  where  the  materials  are  furnished  for  the  construction '  and 
not  for  the  maintenance  of  the  road. 

The  statute'  now,  however,  includes  railroads  in  the  general 

'  Flannery  v.  Eohrmayer,  46  Conn.  558;  33  Am.  E.  36;  Lauer  v.  Bandow,  43 
Wis.  556;  28  Am.  E.  571;  Shirera  v.  Simmons,  Id.  372;  notes,  p.  374. 

'  Minor"  s  Inst. ,  Vol.  4,  Pt.  1,  p.  69,  and  oases  cited.  For  requisites  of  an  effect- 
ual mechanic's  lien,  see  Gilman  v.  Eyan,  95  Va.  494. 

•Graham  v.  Mt.  Sterling  Company,  14  Bush.  425;  29  Am.  E.  412;  Dillon  v. 
Barnard,  21  Wall.  430;  Am.  &  Eng.  Encyc.  of  Law,  Vol.  15,  p.  23,  and  cases 
cited.  Held  that  the  lien  was  good  upon  a  railroad  bridge.  Smith  Bridge  Com- 
pany V.  Bowman,  41  Ohio  St.  37;  52  Am.  E.  67.  See  Brooks  v.  Eailway  Co.,  101 
TJ.  S.  E.  443;  Meyer  v.  Hornby,  Id.  728.  This  is  however  mainly  a  matter  of 
statutory  provision.  See  the  cases  cited  in  Eapalje  and  Mack's  Digest  of  Eailway 
Law,  Vol.  6,  pp.  452,  458. 

•  Boston  &Co.  V.  C.  &  O.  E.  E.  Co.,  76  Va.  180.  Held  in  this  case  that  there 
was  no  statutory  mechanic's  lien,  but  the  statute  now  (5  2475,  Code,  as  amended 
by  act  of  January  16,  1896,  Acts  1895-6,  p.  71)  clearly  gives  the  lien. 

'■Ante,  Vol.  1,  pp.  532,  583;  Boston  &  Co.  v.  C.  &  O.  E.  E.  Co.,  76  Va.  180;  , 
Williamson  v.  E.  E.  Co.,  33  Grat.  624.  Where  there  is  a  running  account  for  sup- 
plies, it  wUl,  in  the  absence  of  evidence  showing  a  contrary  intention,  be  considered 
as  falling  due  on  the  date  of  the  last  item;  and  an  account  filed  within  ninety  days 
thereafter  is  sufficient  to  establish  a  mechanic's  lien  therefor.  Osborne  v.  Big 
Stone  Gap  Colliery  Co.,  Va. ;  30  S.  E.  E.  446.  Effect  of  receiver's  certificates  is- 
sued under  decree.     Id. 

^  For  the  law  of  Pennsylvania,  see  Fox  v.  Seal,  22  Wall.  424. 

'  Code,  J  2475,  as  amended  by  act  of  January  16,  1896,  Apts  1895-6,  p.  71. 
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provision  for  recording  the  lien  in  the  clerk's  office  of  the  county 
or  corporation  in  which  the  building,  structure,  or  railroad,  or  any 
part  thereof,  is. 

The  mechanic's  lien  is  operative  generally  only  against  private 
persons  and  corporations,  and  unless  expressly  authorized  by  statute 
it  cannot  be  enforced  upon  real  estate  belonging  to  a  municipal 
corporation  and  in  public  use,'  and  hence  it  will  not  attach  to  a 
public  school-house  ^  or  court-house.'  This  doctrine  seems  to  rest 
upon  the  rule  that  exempts  municipal  property  held  for  public  use 
from  the  levy  of  an  execution.*  The  mechanic's  lien  is  assignable, 
is  subject  to  the  claim  of  dower,  may  be  enforced  before  all  the 
debt  is  due,  making  provision  for  the  debt  to  become  due,  and  is 
subject  to  set-off  or  recoupment  for  defective  work,"  or  to  the  re- 
covery of  damages  therefor  after  full  payment.*  The  lien  is  also 
subject  to  any  prior  existing  lien,'  and  where  a  house  on  a  lot  in  a 
city,  on  which  there  was  a  duly  recorded  deed  of  trust,  burned 
down,  and  a  new  house  was  erected  on  the  lot  under  an  agreement 
to  give  a  lien  for  the  cost  of  the  building,  the  workmen  knowing 
nothing  of  the  existence  of  the  first  lien,  it  was  held  that  the  whole 
property  was  nevertheless  subject  to  satisfy  the  first  lien.* 

•Leonardo  City  of  Brooklyn,  71  N.  Y.  498;  27  Am.  K.  80;  notes,  p.  83;  Hall's 
Safe  &  Lock  Co.  v.  Sirtea,  38  W.  Va.  691;  Board  of  Commissionera  v.  O' Conner, 
86  Ind.  531;  44  Am.  E.  338;  Lyon  v.  McGuffey,  4  Penn.  126;  45  Am.  Dec.  675; 
note,  680;  Susquehanna  Canal  Co.  v.  Bonham,  9  Watts.  &  Sergt.  27;  42  Am.  Deo. 
315;  Hicks  t;.  Eoanoke  Brick  Co.,  94  Va.  741;  Manley  Mfg.  Co.  v.  Broadus,  94 
Va.  547. 

'  Chamock  v.  District  Township  of  Colfax,  51  Iowa,  70;  33  Am.  E.  116. 

'Whiting  V.  Story  County,  54  Iowa,  81;  37  Am.  E.  189. 

•  Curry  v.  Mayor,  &c.,  60  Ga.  290;  37  Am.  E.  74;  Adams  v.  City  of  Eome,  69 
,  Ga.  765;  Darling  v.  City  of  Baltimore,  51  Md.  1. 

'  laege,  &c.  v.  Bossieux,  15  Grat.  83. 

*Flannery  v.  Eohrmayer,  46  Conn.  558;  33  Am.  E.  36. 

'Wroten's  Assignee  v.  Armat  et  ah,  31  Grat.  228;  Fosdick  t;.  Schall,  9  Otto 
(99  U.  S.  E.)  241. 

'  Graeme  v.  Cullen  el  ah,  23  Grat.  266.  As  to  the  lien  upon  improvements,  see 
Ante,  ?  285.  For  the  property  generally  held  subject  to  a  mechanic's  lien  and 
the  sufficiency  of  liens  when  taken,  see  Odd  Fellows  Hall  v.  Masser,  24  Penn. 
St.  507;  64  Am.  Dec.  675;  note,  678;  Loonie  v.  Hogan,  9  N.  Y.  435;  61  Am. 
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The  time  allowed  for  filing  the  account  for  record  is  sixty  days^ 
after  the  completion  of  the  worlc,  but  when,  after  the  contract  was 
made  and  the  work  commenced,  the  erection  of  the  building  was 
stopped  by  the  owner,  so  that  it  was  not  completed,  the  lien  in 
favor  of  the  workmen  and-  parties  furnishing  the  material  for 
work  done  and  materials  furnished,  was  held  to  be  existing  and 
valid  without  filing  their  claims  in  the  clerk's  office  within  thirty 
days  ^  from  the  time  the  work  was  stopped,  or,  although  they  had 
not  in  that  case  filed  them  at  all,  and  priority  was  given  to  those 
claims  over  any  liens  upon  the  building  erected  after  work  was 
commenced  under  the  contracts.' 

To  affect  property  with  a  lien  of  this  kind  the  law  must  be 
strictly  complied  with,^  and  the  statute  requiring  an  account  showing 
the  amount  and  character  of  the  work  done  or  materials  furnished, 
the  prices  charged,  etc.,  to  be  filed  in  the  clerk's  office,  a  paper 
only  stating  "  to  balance  of  account  rendered  for  work  and  labor 
done  and  materials  furnished  for  your  house  "  was  held  insufficient 
to  constitute  a  lien.°  To  meet  this  decision  the  statute  °  was  made 
to  provide  that  no  inaccuracy  in  the  account  filed  or  in  the  de- 
scription of  the  property  to  be  covered  by  the  lien  shall  invali- 
date the  lien,  if  the  property  can  be  reasonably  identified  by  the 

Deo.  683;  note,  p.  688  to  p.  700;  GodeflTroy  v.  Caldwell,  2  Cal.  489;  56  Am.  Dec. 
360;  note,  p.  362.  Where  building  not  wholly  on  owner's  land.  McGuinness  v. 
Boyle,  123  Mass.  570;  25  Am.  R.  123.  Furnishing  and  fixing  lightning  rod  to  a 
house  held  not  within  the  meaning  of  altering,  repairing,  etc.  Drew  v.  Mason, 
81  111.  498;  25  Am.  E.  288.  Not  available  to  secure  advance  of  money  as  a  loan. 
Godei&oy  v.  Caldwell,  2  CaL  489;  56  Am.  Dec.  360.  Does  not  attach  to  fixtures 
to  a  leasehold  erected  by  a  lessee.  Church  ■v.  Griffith,  9  Penn.  St.  117;  49  Am. 
Dec.  548.  Breaking  prairie  land  held  not  an  improvement  for  which  lien  attaches. 
Brown  v.  Wyman,  56  Iowa,  452;  41  Am.  K.  119. 

'  Code,  I  2476,  as  amended  by  act  of  March  5,  1896,  Acts  1895-6,  p.  903.  Code 
W.  Va.,  Ch.  75,  I  4. 

'  Afterwards  made  sixty  days. 

'Merchants  &  Mechanics  Bank  v.  DashieU,  25  Grat.  616.  But  see  Davis  i\ 
Alvord,  94  U.  S.  R.  545. 

*  Cent.  City  Brick  Co.  v.  N.  &  W.  E.  E.  Co.,  Va. ;  28  S.  E.  E.  926. 

5  Shackelford  v.  Beck,  80  Va.  573;  Eailroad  v.  MiUer,  80  Va,  821, 

6  Code,  I  2478. 
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description  given  and  the  account  conforms  substantially  to  the 
requirements  of  the  statute  and  is  not  wilfully  false/ 

As  in  any  other  case,  the  taking  a  note  or  other  evidence  of  a 
debt,  secured  by  a  mechanic's  lien,  will  not  of  itself  release  the 
lien,  but  such  will  be  the  eifect  where,  from  the  contract  or  other 
competent  evidence,  it  appears  that  it  was  the  intention  of  the 
parties  to  give  up  the  lien ;  ^  and  where  a  party  furnished  ma- 
terials for  the  construction  of  a  building,  under  an  agreement 
that  the  owner  thereof,  by  way  of  payment,  would  convey  to 
him  certain  real  estate,  at  a  stipulated  price  per  foot,  it  was  held 
that  on  the  refusal  of  the  owner  so  to  convey,  or  in  lieu  thereof 
to  pay  for  such  materials,  the  party  was  entitled  to  his  lien  pro- 
vided that  in  due  time  he  gave  the  notice  required  by  law.^  The 
taking  a  mortgage,  however,  is  put  upon  a  different  footing,  and 
is  held  to  release  or  to  merge  the  mechanic's  lien.^ 

This  lien  is  held  to  be  an  incumbrance,  within  the  meaning  of 
a  warranty,  against  incumbrances  in  a  fire  insurance  policy.^ 

Lien  for  Rents. 

§  321.  The  statute'  gives  the  right  of  distraint  on  any  goods' 
of  the  lessee  or  his   assignee,   or   under-tenant*  found  on  the 

^  See  now  Taylor  v.  Netherwood,  91  Va.  88. 

^  Grant  v.  Strong,  18  Wal.  623.  Aa  to  what  constitutes  a  novation  or  merger  of 
a  debt,  see  Ante,  p.  983,  and  when  an  account  will  be  considered  as  satisfied  by 
taking  a  note,  see  Jones  v.  Johnson,  3  Watts  &  Sergeant,  276;  38  Am.  Dec.  760; 
GHobe  V.  Gale,  7  Blackford,  218;  41  Am.  Dec.  219;  note,  p.  221  to  224. 

»  McMurray  et  al  v.  Brown,  1  Otto  (91  U.  S.  B. ),  257. 

•Trullinger  v.  Kofoed,  7  Or.  228;  33  Am.  E.  708. 

'  Eedraon  v.  Phcenix  Fire  Ins.  Co.,  51  Wis.  293;  37  Am.  R.  830.  Where  there 
was  a  deed  of  trust  and  then  a  mechanic's  lien  taken,  it  was  held  that  the  deed  of 
trust  was  a  lien  on  the  value  of  the  property  less  the  value  of  the  improvements, 
which  latter  were  first  applicable  to  the  mechanic's  lien.  F.  L.  &  T.  Co.  v.  Devriee, 
Va. ;  2  Va.  Law  Eegister,  438. 

«Code,  U  2791,  2792;  Code  W.  Va.,  Ch.  93,  §  10. 

'For  proceedings  under  distress  warrants,  see  Minor's  Inst.,  Vol.  4,  Pt.  1,  p. 
106  et  seq. 
«  But  not  the  property  of  third  persons.     Davis  v.  Payne,  Adm'r,  4  Eand  832. 
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premises,  or  which  may  have  been  removed  ^  therefrom  not  more 
than  thirty  days,  and  if  the  goods  of  such  lessee,  assignee,  or 
under-tenant,  when  carried  on  the  premises,  are  subject  to  a  lien 
which  is  valid  against  his  creditors,  his  interest  only  in  such  goods 
is  liable  to  such  distress,  but  if  any  lien  is  created  thereon,  while 
the  goods  are  on  the  leased  premises,  they  are,  nevertheless,  liable 
as  against  such  lien  to  one  year's  rent,  whether  it  accrued  before 
or  after  the  creation  of  the  lien.^  If  any  lien  by  deed  of  trust, 
mortgage,  or  otherwise,  be  obtained  or  created  upon  the  interest  or 
property  in  goods  on  premises,  leased  or  rented  of  any  person 
liable  for  rent,  the  party  having  such  lien  may  remove  said  goods 
from  the  premises,  provided  he  shall  first  pay  to  the  person  entitled 
to  the  rent  so  much  as  is  in  arrears,  and  shall  secure  to  him  so 
much  as  is  to  become  due,  not  exceeding  altogether  a  year's  rent  in 
any  case}  If  the  goods  are  taken  under  legal  process,*  the  officer 
executing  it  must,  out  of  the  proceeds  of  the  goods,  make  pay- 
ment of  what  is  in  arrears,  and,  as  to  what  is  to  become  due,  he 
must  sella  sufficient  portion  of  the  goods  on  a  credit  till  then, 
taking  from  the  purchaser  bond  with  good  security,  payable  to  the 
person  so  entitled,  and  shall  deliver  such  bond  to  him. 

The  object  of  the  law  is  to  give  to  landlords  a  certain  security 
against  all  other  liens  for  a  certain  length  of  lease,  and  the  statute 
is  construed  favorably  to  landlords  against  those  acquiring  liens 
after  the  commencement  of  the  tenancy.  Thus  a  lessee  of  a  hotel, 
in  process  of  erection,  stipulated  that  all  the  furniture  and  fixtures 
should  be  bound  for  the  rent,  and  it  was  to  take  effect  at  a  future 
day.     When  the  lease  was  signed  the  hotel  was  unfurnished,  but 

*  In  tlie  District  of  Columbia,  a  hona  fide  sale  on  removal  of  goods  wUl  discharge 
them  from  the  lien  for  rent.  Webb,  Trustee,  v.  Sharp,  Marshal,  13  Wal.  14.  For 
an  interpretation  of  the  statute,  as  affecting  liens  acquired  after  the  tenancy  com- 
menced, see  Beall  v.  White,  4  Otto  (94  U.  S.  E. ),  382. 

•  This  means  during  the  existence  of  the  lease,  for  if  the  lease  expires  and  a 
new  lease  is  made,  a  lien  created  prior  to  the  new  lease  is  preferred  to  it.  Upper 
Appomattox  Co.  v.  Hamilton  &  Man,  83  Va.  319. 

'  Wades  V.  Figgatt,  75  Va.  575; 

'  See  City  of  Eichmond  for,  &c.  i".  Duesberry,  27  Grat.  210. 
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before  it  took  effect  there  were  furniture  and  fixtures  in  the  hotel. 
The  rent  was  payable  monthly,  and  it  was  held  that  a  lien  attached 
upon  the  furniture  and  fixtures  for  the  full  amount  of  rent  reserved, 
and  had  priority  over  a  mortgage  given  after  the  lease  took  effect, 
but  before  rent  was  in  arrears,  to  one  knowing  of  the  stipulation,' 
The  rights  of  both  landlords  and  tenants  yield,  however,  to  a  lien 
upon  the  land  itself  which  antedates  the  lease,  and  hence  it  is  held 
that  a  mortgagor's  lessee  is  not  entitled  to  crops  growing  on  the 
premises  as  against  the  mortgagee,  under  a  lease  subsequent  to  the 
mortgage,^  for  the  grantor  in  a  mortgage  or  deed  of  trust  after 
maturity  of  the  debt,  is  tenant  at  will  to  the  creditor,  and  his  les- 
see can  stand  in  no  better  position.' 

Liens  as  Against  Heirs.* 

§  322.  The  general  rule,  as  before  stated,^  is  that  a  judgment 
against  an  administrator  does  not  bind,  but  is  only  prima  facie  evi- 
dence against  an  heir,  and  in  order  to  affect  him  the  debt  may  have 
to  be  proved  de  novo,  and  this  rule  is  not  affected  by  the  statute  ^  in 
Virginia  making  real  estate  assets  for  the  payment  of  debts,  but 
whether  after  that  statute  the  rule  was  (until  the  act  of  February 
19,  1884)  extended  to  a  recovery  had  after  a  full  and  fair  defence, 
was  regarded  as  an  open  question.'  Any  heir  or  devisee  who  sells 
and  conveys  any  real  estate  descended  or  devised  to  him,  is  liable 
to  the  creditors  of  the  testator  or  intestate  for  the  value  thereof 
with  interest ;    but  the  estate  is  not  liable  if  the  conveyance  was 

1  Wright  r.  Bircher's  Ex' or,  72  Mo.  179;  37  Am.  R.  433. 

'  Lane  v.  King,  8  Wend.  584;  24  Am.  Deo.  105,  and  cases  cited  in  the  notes  on 
p.  108. 

»  Minor's  Inst,  Vol.  2,  p.  96. 

*  Ante,  I  217,  Div.  4. 

"Ante,  Vol.  1,  p.  203;  Vol.  2,  ?  277;  Stor/s  Eq.  PI.,  §  181;  Dorsey  «.  Ham- 
mond, 1  Bland,  463;  Steele  v.  Steele's  Adm'r,  64  Ala.  438;  38  Am.  B.  15;  Rob- 
ertson ei  ah  V.  Wright  et  ah,  17  Grat.  534;  Deneale  v.  Stump's  Ex'ors,  8  Peters, 
531;  Harwood  v.  Bawlings'  Heirs,  4  Har.  &  John.  270;  Daingerfield  v.  Smith,  83 
Va.  81.     Now  settled  by  statute.     Code,  ^  2668. 

«Code,  S  2665;  Code  W.  Va.,  Ch.  86,  ?  5. 

'  Brewis  v.  Lawson,  76  Va.  36. 
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bona  fide,  and  at  the  time  it  is  executed  no  suit  has  been  com- 
menced for  the  administration  of  the  estate  nor  any  reports  filed 
of  the  debts  and  demands  of  those  entitled ;  *  and  an  heir  or  devisee 
may  be  sued  in  equity  by  any  creditor  to  whom  a  debt  is  due  for 
which  the  estate  descended  or  devised  is  liable,  or  for  whicli^the 
heir  or  devisee  is  liable  in  respect  to  such  estate,  and  he  is  not 
liable  to  an  action  at  law  for  any  matter  for  which  there  may  be 
redress  by  such  suit  in  equity. 

If  one  or  more  of  several  heirs  has  aliened  his  property  so  that 
the  land  itself  cannot  be  subjected,  and  the  heir  so  alienating  is 
insolvent,  the  land  not  aliened  may  be  subjected  to  the  payment 
of  the  whole  debt,  and  each  heir  will  not  be  permitted  to  discharge 
his  liability  by  simply  paying  what  would  have  been  his  share  if 
none  of  the  heirs  had  aliened,^  but  the  proper  decree  in  such  a  case 
is  against  each  heir  for  his  proportion  of  the  debt,  with  a  reserva- 
tion to  resort  to  the  whole  property  retained  in  the  event  of  a 
deficiency.^ 

Until  a  suit  is  brought  to  charge  land  descended  or  devised 
with  the  payment  of  debts,  the  heir  or  devisee  is  entitled  to  the 
rents  and  profits,  without  being  accountable  therefor  to  the  credit- 
ors,* and  an  executor,  receiving  rents,  was  held  bound  to  account 
for  them  to  the  heirs  and  devisees.'*  Where,  however,  land  is  de- 
vised to  be  sold,  the  executor  may  take  immediate  possession  of 
it,  and  use  the  rents  for  the  payment  of  debts,  without  waiting  to 
bring  a  suit. 

'  If  a  suit  has  been  commenced,  the  fact  that  the  reports  have  been  filed  will  not 
aiFeot  a  pendente  lite  purchaser,  but  he  who,  pending  a  suit,  without  actual  knowl- 
edge of  it,  purchases  from  an  heir,  will  not  be  bound  by  the  suit  unless  the  memo- 
randum required  by  the  statute  has  been  duly  filed.  Easely  v.  Barksdale,  75  Va. 
280;  Hum  v.  KeUer,  79  Va.  418.  See  Code,  ?  2460,  as  amended  by  act  of  March 
2,  1894,  Acts  1893-4,  p.  614,  and  by  Acts  1889-90,  p.  73. 

'  Ryan's  Adm'r  v.  McLeod  et  ah,  32  Grat.  367. 

•  Pugh  et  ah  v.  Eussell  et  ah,  27  Grat.  789;  Lewis  et  alsv.  Overby's  Adm'r  et  ala, 
31  Grat.  601. 

^Blowu  Maynard,  2  Leigh,  29;  Minor' s  List. ,  Vol.  2,  p.  321. 

^  Hobson  V.  Yancey  et  als,  2  Grat.  77.  See  Pierce  v.  Graham,  85  Va.  235;  Lit- 
teral  v.  Jackson,  80  Va.  604. 
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None  of  the  rules  here  stated  affect  liens  acquired  in  the  life- 
time of  the  decedent.' 

Charges  upon  Land  by  Will. 

§  323.'  In  order  to  constitute  a  charge  on  land  for  the  payment 
of  debts  or  legacies,  the  intention  of  the  testator  must  be  distinct, 
and  not  merely  probable  or  conjectural,^  and  the  mere  declaration 
in  a  will,  that  the  real  property  of  the  testator  shall  be  assets  for 
the  payment  of  his  debts,  does  no  more  than  is  already  done  by 
the  law  itself,  and  creates  no  specific  lien  on  the  land ;  ^  but  where 
the  will  does  make  a  specific  charge,  a  purchaser,  from  a  devisee 
or  his  vendee,  is  bound,  like  any  other  purchaser,  with  notice.* 
When,  however,  an  executor  or  trustee  is  appointed  by  the  wiU, 
a  trust  for  debts  or  legacies  -will  not  impose  upon  the  devisee,  or 
upon  a  purchaser  from  him,  an  obligation  to  see  to  the  application 
of  the  purchase  money  beyond  its  proper  payment  to  the  executor 
or  trustee,  unless  the  trusts  are  clearly  defined,  are  not  of  long 

'  Code,  ?  2665. 

'  Code,  ?  2665  (Code  W.  Wa.,  Oh.  86,  ?  3),  recognizes  the  right  of  a  testator  by 
hia  will  to  charge  his  real  estate  in  such  order  as  he  may  see  proper  with  the  pay- 
ment of  his  debts,  but  he  may  not  by  his  wUl  so  charge  his  personalty  and  thus 
alter  the  course  of  administration  prescribed  by  the  statute.  Deering  &  Co.  v. 
Keerfoot's  Adm'r,  89  Va.  491.  The  effect  of  a  will  charging  real  estate  with  the 
payment  of  debts  must  be  deduced  from  the  intention  of  the  testator  as  gathered 
from  the  words  of  the  will.  Kead  v.  Cathers'  Adm'r,  18  W.  Va.  264.  See  SUk 
V.  Prime,  L.  Cas.  in  Equity,  Vol.  2,  Pt.  1,  p.  373;  Janne/s  Ex' or  v.  Stephen's 
Adm'r,  2  P.  &  H.  11;  Aldrich  v.  Cooper,  L.  Cas.  in  Equity,  Vol.  2,  Pt.  1,  p.  334 
el  seq.;  Montgomery  v.  McElroy,  3  Watts  &  Sergeant,  370;  38  Am.  Dec.  771. 

'McCandlish  v.  Keen  et  als,  13  Grat.  615;  Pierce  v.  Graham,  85  Va.  235. 

*  Burwell's  Adm'r  v.  Fauber  ei  als,  21  Grat.  446.  As  to  the  obligation  to  see  to 
the  application  of  the  purchase  money,  see  EUiott  v.  Merryman,  L.  Cas.  in  Equity, 
Vol.  1,  Pt.  1,  p.  115;  Siron  v.  Kuleman's  Ex' or  et  als,  32  Grat.  215.  Ordinarily, 
authority  given  by  will  to  "sell  and  dispose  of "  real  estate,  does  not  warrant  a 
mortgage  of  it  (Stokes  v.  Payne,  58  Miss.  614;  38  Am.  E.  340;  Perry  on  Trusts, 
Vol.  2,  §  768) ;  but  where  the  sole  object  and  purpose  of  the  testator,  in  conferring 
the  power  to  sell,  is  to  pay  debts,  or  a  particular  specific  charge  upon  the  estate, 
and  the  estate  itself  is  devised  subject  to  that  charge,  it  is  held  that  the  power  to 
sell  implies  the  power  to  mortgage.     38  Am.  R.,  p.  343,  notes. 
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continuance,  do  not  involve  the  exercise  of  a  personal  discretion, 
and  are  not  subject  to  any  prior  trust,  which  is  itself  of  an  uncer- 
tain nature.^ 

The  Effect  of  a  Pending  Suit. 

§  324.  The  statute^  of  Virginia  declares  that  no  lis  pendens 
shall  bind  or  affect  a  purchaser  of  real  estate  without  actual  notice 
thereof,  unless,  and  until,  a  memorandum  setting  forth  the  title  of 
the  cause,'  the  general  object  thereof,  the  court  in  which  it  is  pend- 
ing, a  description  of  the  land,  and  the  name  of  the  person,  whose 
estate  is  intended  to  be  affected  thereby,  shall  be  left  with  the 
clerk  of  the  court  of  the  county  or  corporation  in  which  the  land 
is  situated,  who  shall  forthwith  record  the  memorandum  in  the 
deed-book,  and  index  the  same  by  the  name  of  the  person  afore- 
said. Except  where  this,  or  some  similar  statute  exists,  it  is  held 
that  a  purchase  made  of  property,  actually  in  litigation,  pendente 
lite,  although  made  for  a  valuable  consideration,  and  without  actual 
notice,  is  yet  subject  to  the  decision  of  the  suit ;  and  this  doctrine 
is  based  not  upon  the  presumption  of  notice,  but  upon  reasons  of 
public  policy,*  which  make  it  indispensable,  in  order  to  prevent 

»  Minor's  Inst.,  Vol.  2,  p.  207  dseq.;  Perry  on  Trusts,  Vol.  2,  J  795  et  seq.;  Eed- 
field  on  Wills,  Vol.  3,  p.  235. 

2  Code,  i  3566;  Code  W.  Va.,  Ch.  139,  §  13.  See  Zame  v.  Fink  et  al,  18  W. 
Va.  693. 

'  The  statute  held  applicable  to  the  case,  of  one  of  several  heirs,  selling  hia 
share  of  the  real  estate  pending  a  creditor's  bill  against  the  administrator  and 
heirs.  Easley  et  al  v.  Barksdale  et  ah,  75  Va.  R.  274.  The  rule  of  lis  pendens 
generally  applies  to  real  and  personal  property  involved  in  litigation;  except  that 
the  rule  does  not  apply  to  negotiable  paper,  and  a  doubt  is  expressed  whether  it 
applies  to  "movable  personal  property,  such  as  horses,  cattle,  grain,  etc."  See 
the  cases  cited  on  pp.  875,  876,  Vol.  13,  Am.  A  Eng.  Encyc.  of  Law.  But  to  be 
affected  by  a  pending  suit  the  property  involved  must  be  so  described  in  the  plead- 
ings as  that  upon  reasonable  enquiry  its  identity  may  be  ascertained.     Id.  877. 

*  Freeman  on  Judgments,  J  191  et  seq.;  Mcllrath  v.  Hollander,  73  Mo.  105;  39 
Am.  E.  484;  notes,  p.  487;  Hurn  v.  KeUer,  79  Va.  415.  The  statute  (Code, 
§  2460,  as  amended  by  act  of  March  2,  1894,  Acts  1893-4,  p.  614,  and  by  Acts 
1889-90,  p.  73)  gives  a  lien  from  the  time  a  creditor  instituted  a  suit  to  avoid  a 
voluntary  or  fraudulent  conveyance,  but  in  such  case  the  lien  is  not  valid  against 
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an  indefinite  multiplicatian  of  suits,  and  to  give  effect  to  the  de- 
termination of  the  courts.^  In  the  United  States  courts  it  is  held  * 
that  a  lis  pendens  therein  binds  property  in  litigation,  though  not 
recorded  and  docketed,  as  required  by  State  law  in  a  State  court. 

The  suit  is  regarded  as  pending,  so  as  to  affect  purchasers  from 
the  service  of  the  summons,'  provided  a  bill  is  afterwards  filed, 
but  it  amounts  to  nothing  if  no  bill  is  filed,^  and  every  person 
purchasing  pending  a  suit,  except  so  far  as  he  is  protected  by 
statute,  is  treated  as  a  purchaser  with  notice,  and  is  subject  to  all 
the  equities  of  the  persons  under  whom  he  claims  in  privity.  To 
be  so  bound  he  need  not  be  a  party  to  the  suit,"  and  it  may  be 
carried  through  to  its  legitimate  end  without  noticing  him."  A 
pending  suit  can  only  affect  a  purchaser  of  the  subject  in  contro- 
versy from  a  party  to  the  suit,^  and  a  conveyance  by  one  who  was 
subsequently  made  a  party,  although  the  suit  was  pending  at  the 
time  of  the  conveyance,  will  not  be  affected  by  the  suit.* 

The  rule  of  lis  pendens  does  not  apply  to  strangers  whose  rights 

creditors  and  purchasers  for  valuable  consideration  without  notice,  except  and 
until  from  the  time  a  memorandum  setting  forth  the  title  of  the  cause,  etc.,  is  left 
with  the  clerk  of  the  court  to  be  recorded. 

'Minor's  Inst.,  Vol.  2,  p.  275;  Story's  Eq.,  Vol.  1,  §  405-6;  Carrington  v. 
Diddier  et  ah,  8  Grat.  265;  Cirode  v.  Buchanan,  22  Grat.  220;  Newman  v.  Chap- 
man, 2  Eand.  93. 

'Kutherglen  v.  Wolf,  1  Hughes,  78;  United  States  v.  Humphreys  et  al,  Va. 
Law  Journal,  1879,  p.  593. 

'  The  acceptance  of  service,  as  of  a  former  date,  does  not  constitute  a  lis  pendens, 
so  as  to  bind  one  purchasing  before  the  actual  acceptance.  Miller  v.  Kershaw  and 
Connor,  1  Bailey's  Eq.  479;  23  Am.  Dec.  183.  When  commenced  by  publication, 
the  publication  must  have  been  completed.     Freeman  on  Judgments,  J  195. 

*Harman  v.  Byram's  Adm'r,  11  W.  Va.  511;  Calvert  on  Parties,  17  Law 
Library,  p.  59;  Jackson  v.  Hall,  21  W.  Va.  612.  The  bill  must  show  a  case  for 
jurisdiction  in  equity.     Pearson  v.  Keedy,  6  B.  Monroe,  128;  43  Am.  Dec.  160. 

5  Daniel's  Chy.  Pr.,  Vol.  1,  p.  280,  notes;  Price  f.  Thrash,  30  Grat.  515;  Goddin 
V.  Vaughn's  Ex'x,  14  Grat.  102;  WUfong  v.  Johnson  et  als,  W.  Va.;  23  S.  E. 
B.  730. 

«  Philips  et  als  v.  Williams,  &c.,  5  Grat.  259;  Brown  v.  Wallace,  2  Bland,  585. 

'  French  v.  Loyal  Company,  5  Leigh,  627;  Briscoe  v.  Ashby  et  als,  24  Grat.  471; 
but  see  Freeman  on  Judgments,  §  209. 

8  Stout  V.  Vause  et  ah,  1  Kob.  E.  179. 
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existed  before  the  suit  was  commenced,  and  hence  not  to  a  pur- 
chaser in  possession  in  accordance  with  a  previous  bona  fide  con- 
tract providing  for  payment  in  instalments,  who  had  made  valuable 
improvements,  and  who  paid  his  purchase  money,  and  received  a 
deed  after  the  suit  was  commenced  by  a  creditor  of  a  prior  owner 
to  set  aside  the  conveyance  to  his  grantor  as  fraudulent.  In  such 
cases  the  purchaser  in  possession  should  be  made  a  party  to  the 
suit;  otherwise,  if  he  be  not  actually  notified  of  the  fraud  in  his 
vendor's  title  before  paying  the  purchase  money  and  taking  his 
deed,  he  will  not  be  aiFected  by  the  decree  setting  aside  the  con- 
veyance to  his  grantor.' 

The  abatement  of  a  suit,  although  it  is  subsequently  reinstated, 
will  not  affect  an  intermediate  purchaser,  for,  said  a  learned  judge,^ 
"  if  the  suit  was  not  prosecuted  with  effect,  as  if  a  suit  at  law  was 
discontinued,  or  a  suit  in  chancery  dismissed  for  want  of  prosecu- 
tion, or  for  any  other  cause  not  upon  the  merits,  although  the 
plaintiff  might  bring  a  new  suit  for  the  same  cause,  he  must  make 
him  who  purchased  during  the  pendency  of  the  former  suit,  a 
party;  and  in  this  new  suit  the  purchaser  would  not  be  at  all 
afPected  by  the  pendency  of  the  former  suit  at  the  time  of  his 
purchase.  If  a  lis  pendens  was  notice,  then  it  should  bind  the 
purchaser  like  actual  notice  in  any  subsequent  suits  prosecuted  for 
the  same  cause ;  but  this  it  does  not.  English  judges  and  writers 
have  carelessly  called  it  notice  because  in  the  one  single  case  of  a 
suit  prosecuted  to  judgment  or  decree,  it  had  the  same  effect  upon 
the  interest  of  a  purchaser  as  notice  had,  though  for  a  different 
reason.  But  the  courts  have  not  in  any  case  given  it  the  real 
effect  of  notice."  It  seems,  therefore,  to  follow  that  the  true 
attitude  of  a  pendente  lite  purchaser  is  not  that  of  a  purchaser  of 
the  legal  estate  with  notice  of  an  outstanding  equity;  but  it  is 
rather  that  of  a  party,  or  at  least  of  a  privy  to  the  suit,  and  his 

» Parks  V.  Jackson,  Ex.  Dem.  Hendricks,  11  Wend.  442;  25  Am.  Dec.  656; 
notes,  p.  675. 
*  Green,  J.,  in  Newman  v.  Chapman,  2  Eand.  103. 
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rights  are  absolutely  concluded  by  the  final  determination  of  the 
suit  as  though  he  were  a  party  or  privy.' 

The  statute  makes  a  great  change  in  the  effect  of  a  pending  suit, 
and  for  a  pendente  lite  purchaser  to  be  affected  thereby,  either  the 
memorandum  required  must  be  recorded  or  else  the  purchaser,  not 
being  a  party  or  privy  to  the  suit,  must  have  had  actual  notice  of 
it.^  "What  is  actual  notice  subject  to  what  has  already  been  said 
as  to  the  difference  between  notice  to  a  pendente  lite  and  to  other 
purchasers,  is  the  same  in  this  as  in  any  other  case,^  and  where 
there  is  constructive  notice,  such  as  is  given  by  the  recorded  memo- 
randum, &  pendente  lite  purchaser  is  affected  with  notice  of  all  facts 
that  are  apparent  on  the  face  of  the  pleadings  at  the  time  he  takes 
his  deed,  and  of  such  other  facts,  as  those  facts  necessarily  put  him 
upon  enquiry  for,  and  as  such  enquiry  pursued  with  ordinary  dili- 
gence and  prudence,  would  bring  to  his  knowledge.*  The  pro- 
ceedings in  the  cause  must  of  course  be  of  a  definite  and  certain 
character  to  give  the  means  of  distinct  and  reliable  information  of 
the  matter  to  which  it  relates,^  and  the  estate  to  be  affected  must 
be  described  with  sufficient  accuracy  to  give  information  to  any 
one  reading  the  proceedings,  of  what  property  is  the  subject  of  the 
litigation  ;  ^  but  where  the  bill  averred  that  "divers  lands  in  Cosby's 
Manor"  were  held  in  trust,  that  was  regarded  as  sufficient  to  affect 
a  purchaser  from  the  trustee  with  notice,  for  the  reason  that  as  there 
were  no  ascertained  and  particular  descriptions  the  purchaser  had 
a  warning  of  a  general  character  to  see  and  ascertain  what  the 

1  Watson  V.  Wilson,  2  Dana,  406;  26  Am.  Dec.  459.  See  the  notes  to  p.  774, 
14  Am.  Dec,  and  39  Am.  E.  487. 

2  Easley  el  als  v.  Barksdale  et  als,  75  Va.  274.  Pendente  lite  purchasers,  though 
not  formal  parties,  after  record  of  the  lis  pendens,  are  bound  by  any  adjudication 
touching  the  property,  and  are  charged  with  notice  of  all  facts  of  which  the  record 
of  the  suit  would  inform  them  at  the  date  of  the  purchase.  Stout  v.  PhiUippi 
Mfg.  Co.,  41  W.  Va.  340. 

» Ante,  i  309. 

*  Jones  V.  McNarrin,  68  Me.  334;  28  Am.  E.  66;  Dexter  v.  Harris,  2  Mas.  C.  C. 
531;  Hill  on  Trustees,  511. 

SL.  Cas.  in  Eq.,  Vol.  2,  Pt.  1,  p.  12. 
«Mmer  V.  Sherry,  2  Wall.  237. 
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parcels  were. '  At  least  as  much  accuracy  will  be  required  in  the 
preparation  of  the  memorandum,  the  record  of  which  gives  con- 
structive notice ;  for  where  the  memorandum  contained  a  correct 
statement  of  all  the  facts  required  by  the  statute  to  be  stated,  and 
in  addition  thereto  an  incorrect  description  of  the  property  "in- 
tended to  be  affected"  thereby,  it  was  held  that  the  description 
should  be  rejected  as  surplusage  and  that  the  notice  was  sufficient.^ 

But  where  the  memorandum  contained  no  correct  description  of 
the  premises  in  controversy,^  and  where  there  was  an  inaccurate 
description  by  metes  and  bounds,  although  a  correct  street  num- 
ber,* the  notice  was  held  sufficient. 

A  deed  to  a  purchaser  pendente  lite  is  voidable, '^  but  not  void,* 
and  such  a  purchaser  takes  his  title  dependent  upon  the  result  of 
the  suit.  If  the  suit  fails,  the  title  remains  good,  and  if  it  suc- 
ceeds, the  purchaser's  title  fails,  but  he  is  entitled  to  the  surplus 
over  the  amount  decreed,  if  it  be  less  than  the  whole  subject.'^ 

The  doctrine  of  lis  pendens  relates  to  both  real  and  personal 
property,'  except  that  it  does  not  apply  to  negotiable  securities 
purchased  before  maturity.' 

The  Property  of  a  Married  Woman. 

§  325.  In  this  section  is  considered — A.  The  Married  Woman 
at  Common  Law ;  B.  The  Wife's  Equitable  Separate  Estate ;  C. 
The  Statutory  Changes ;  D.  The  Present  Statute ;  and  E.  The 
Statute  of  West  Virginia. 

'  Ch.  Kent,  in  Green  v.  Slayter,  4  Johns.  Chy.  38. 

^  Watson  V.  Wilcox,  39  Wis.  643;  20  Am.  E.  63.     See  also  Easley  el  al  v.  Barks- 
dale  et  ah,  75  Va.  274.     Hum  v.  Keller,  79  Va.  415. 
'  Spraggon  v.  McGreer,  14  Wis.  439. 

*  Thomson  v.  Wilcox,  7  Lansing,  376. 

5  Cromwell  v.  Gay,  1  Dana,  578;  25  Am.  Dec.  165. 

'  Contra,  Jackson  v.  Andrews,  7  Wend.  152;  22  Am.  Dec.  574. 

'  Cromwell  v.  Clay,  1  Dana,  578. 

*  Freeman  on  Judgments,  i  194.  The  statute  of  Virginia  is  confined  to  real 
estate.     See  also  39  Am.  E.  488,  notes. 

s  County  of  Warren  v.  Marcy,  7  Otto  (97  IT.  S.  E.)  96;  Ante,  p.  661,  note  1. 


1092  LIENS   ENFORCEABLE   IN   CHANCEEY.  §  325 

A.  The  Married  Woman  at  Common  Laiv. — Apart  from  the 
statutory  provisions,  the  general  rule  as  to  a  married  woman  is 
that  living  under  coverture,  and  lacking  freedom  of  will,  she  is 
incapable  of  making  contracts,'  and  hence,  unless  authorized  so  to 
do  by  statute,^  she  cannot  make  any  contract  that  will  bind  her 
personally,'  even  after  the  coverture  ceases,^  unless  the  considera- 
tion arose  thereafter. 

At  common  law  the  separate  existence  of  the  wife  was  merged 
in  that  of  the  husband,  and  she  could  make  no  contract  to  charge 
her  estate  or  to  render  herself  liable  to  an  action. 

Hence  all  of  her  notes,  bonds  and  agreements  were  deemed 
absolutely  void.' 

At  common  law  the  husband  seised  of  real  estate  in  right  of 
his  wife  could  distrain  or  sue  alone  for  the  rent ;  he  could  main- 
tain an  action  alone  for  the  personal  property  of  the  wife,  which 
he  had  reduced  to  possession  ;  the  two  had  to  join  in  one  action  for 
a  wrong  done  to  the  wife's  personal  property  before  the  marriage, 
or  for  any  other  cause  of  action  accruing  to  the  wife  before  the  mar- 
riage, and  generally  for  a  trespass  done  to  the  wife's  land  and  for 
contracts  made  with  the  husband  and  wife,  or  with  her  alone,  dur- 
ing the  marriage,  although  in  the  last  named  instance  there  were 
many  cases  in  which  the  husband  might  sue  alone.     From  these 

'  Smith  on  Contracts,  289;  Tyler  on  Infancy  and  Coverture,  313;  Bank  of  Amer- 
ica V.  Banks,  11  Otto  (101  U.  S.  E. )  240.  When  permanently  separated  from  her 
husband  she  may  acquire  a  homestead.  Kenly  v.  Hudelson,  99  111.  493;  39  Am. 
E.  31;  Kessler  v.  Draub,  52  Texas,  575;  36  Am.  E.  727;  note,  728. 

'  It  is  sometimes  held  that  a  contract  made  under  such  a  statute  will,  upon  the 
principle  of  comity,  be  enforced  in  a  State  ■n-here  no  such  statute  exists.  Wright 
V.  Eemington,  12  Vroom,  48;  32  Am.  E.  180. 

»  Daraall  and  Wife  v.  Smith's  Adm'r  el  al,  26  Grat.  878;  Turk  v.  Skiles,  38  W. 
Va.  404. 

*  Porterfield  v.  Butler,  47  Miss.  165;  12  Am.  E.  329,  and  cases  cited. 

5  1  Barton's  Law  Pr.,  p.  223,  citing  Hollis  et  ux  v.  Francois  et  al,  5  Texas  195; 
51  Am.  Dec.  760;  note  768;  3  Eob.  Pr.  216.  The  rule  at  common  law  is  still  the 
rule  in  Virgmia,  except  where  it  is  changed  by  statute.  Crockett  i:  Doriot,  85 
Va.  240.  As  to  what  conveyance  of  real  estate  to  a  married  woman  created  a  sepa- 
rate estate  in  West  Virginia  prior  to  the  statute  of  1868,  see  Laidley  v.  Land  Co., 
30  W.  Va.  505. 
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rules,  too,  resulted  many  questions  touching  the  husband's  right  to 
sue  after  the  coverture  was  ended  by  the  death  of  the  wife,  or  by 
a  divorce,  and  also  the  wife's  right  to  sue  when  she  survived  the 
husband.  The  husband,  too,  was  generally  held  liable  for  the 
debts  of  the  wife  contracted  before  the  marriage,'  and  this,  whether 
he  got  property  from  her  by  the  marriage  or  not. 

By  virtue  of  the  marriage  all  of  the  wife's  personal  estate  in 
possession  became  the  property  of  the  husband,  and  the  husband 
was  seised  with  his  wife  of  an  estate  for  their  joint  lives  in  her 
lands  and  was  entitled  to  have  and  to  distrain  or  sue  alone  for  all 
the  rents  and  profits,  and  in  case  he  survived  the  wife  and  there 
was  during  the  coverture  issue  of  the  marriage  born  alive,  he  was 
entitled  to  an  estate  for  life  in  the  wife's  lands,  which  was  called 
the  curtesy.  This  right  still  survives  in  Virginia  in  the  wife's 
maiden  lands  and  in  her  legal  separate  estate.  The  wife  on  the 
other  hand  was  entitled,  in  case  she  survived  her  husband,  to  the 
corresponding  right  of  dower,  and  this,  whether  there  was  or  was 
no,t  issue  of  the  marriage.  This  right,  too,  has  survived  the  strokes 
of  the  legislative  axe-men. 

If  the  wife  acquired  land,  she  could  not,  by  her  sole  act,  dispose 
of  it  or  encumber  it.  She  could  not  devise  it,  because  she  was  not 
permitted  to  make  a  will,  and  she  could  not  alien  or  encumber  it, 
because  she  could  not  make  a  deed.  Even  after  the  abolition  of 
fines  and  common  recoveries,  and  the  substitution  of  a  deed  of 
conveyance,  the  wife  could  not  convey  by  her  sole  deed,  but  only 
by  a  deed  in  which  the  husband  united.     Even  as  to  such  a  deed 

'Eob.  Pr.,  Vol.  3,  p.  177  ei  seq.;  Booyer,  Adm'r,  v.  Addiaon,  2  Eichardson'3 
Equity,  273;  46  Am.  Dec.  43;  note,  47.  The  promise  of  a  wife  to  pay  her  coun- 
sel' s  fees  for  procuring  a  divorce  did  not  bind  her  nor  her  subsequent  husband,  nor 
was  she  bound  by  a  new  promise  made  after  the  divorce.  Musick  v.  Dodson,  76 
Mo.  624;  43  Am.  E.  780.  Nor  was  her  then  husband  bound  for  such  services 
performed  for  the  wife.  Eay  r.  Adden,  50  JST.  H.  82;  9  Am.  E.  175.  Nor  was 
he  bound  for  fees  of  counsel  defending  her  against  his  prosecution,  such  services 
not  being  regarded  as  necessaries.  Warner  v.  Heiden,  28  Wis.  577;  9  Am.  E.  515. 
But  to  bind  the  husband  for  the  wife'  3  ante-nuptial  debts  there  must  have  been 
judgment  against  him  during  coverture.     Hawthorne  v.  Beckwith,  89  Va.  786. 
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she  had  to  be  subjected  to  a  privy  examination,  separate  and  apart 
from  her  husband,  and  if  the  certificate  of  her  acknowledgment 
lacked  any  of  the  substantial  requirements  of  the  statute,  or  if  the 
act  was  not  done  before  the  requisite  number  of  officers  and  at  the 
proper  places,  and  then  properly  recorded,  the  deed  would  fail,  so 
far  as  her  execution  of  it  was  essential  to  its  validity.' 

At  common  law  the  husband  could  not  convey  to  the  wife,  be- 
cause her  existence  was  merged  in  his,  and  she  could  not  convey 
to  her  husband  because  she  could  make  no  conveyance  at  all  in 
which  he  did  not  unite.^  These  and  the  various  other  results  of 
the  wife's  disability  led  to  numerous  devices,  such  as  marriage  set- 
tlements, grants  to  trustees,  etc.,  full  of  complications  and  not  at 
all  adequate  to  accomplish  all  the  purposes  for  which  they  were 
intended. 

B.  The  Wif^s  Equitable  Separate  Estate. — Most  valuable  among 
the  schemes  which  were  devised  to  preserve  to  the  wife  the  enjoy- 
ment of  the  property  which  really  belonged  to  her,  against  the 
claims  of  her  husband  and  of  his  creditors,  was  the  separate  estate 
of  the  wife  recognized,  sustained  and  protected  by  the  courts  of 
equity.  This  has,  in  Virginia,  so  far  survived  the  legislative 
efforts  at  complete  financial  divorce  of  the  wife  from  the  husband 
and  the  establishment  of  her  independence  of  him  in  matters 
pecuniary.*  But  in  West  Virginia,  where  progress  in  this  direc- 
tion has  hitherto  been  slower,  they  have  yet  gone  further  and  have 
wholly  abolished  the  equitable  separate  estate.* 

No  particular  words  were  required  to  create  this  equitable  sepa- 
rate estate,  provided  they  were  sufficient  to  make  it  appear  "  not 
only  that  the  wife  shall  take,  but  also  that  the  husband  shall  not,"  ^ 
and  "  wherever  it  was  made  to  appear,  either  from  the  language 

'  Property  Eights  of  Married  Women  in  Virginia,  by  M.  P.  Burks,  p.  1. 
^Id.,  p.  3. 
» Code,  \  2294. 

*  Williamson  v.  Cline,  40  W.  Va.  195;  Oney  v.  Ferguson,  41  W.  Va.  568. 
6M.  P.  Burks,  p.  12;   Raymond,  Trustee,  v.  Jones,  33  W.  Va.  317;   MiUer  v. 
Miller's  Adm'r,  92  Va.  510. 
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used,  from  the  nature  of  the  transaction,  or  from  the  whole  context 
of  the  instrument  creating  the  estate,  that  it  was  intended  for  the 
wife  to  have  the  property  to  her  sole  and  separate  use,  this  inten- 
tion will  prevail."  ^ 

Thus  in  one  case  ^  the  testator  devised  certain  of  his  estate  to  a 
trustee  "  for  the  sole  use  and  benefit "  of  his  daughter.  And  the 
court  said  that  "  while  these  are  not  the  most  appropriate  words 
for  creating  a  separate  estate,  and  while  the  word  '  separate '  would 
have  been  more  appropriate  for  that  purpose,  and  would  have  left 
no  room  for  doubt  as  to  the  intention  of  the  testator,  yet  there  are 
cases  in  which  it  has  been  held  that  the  words  '  for  the  sole  use 
and  benefit,'  especially  when  used  ia  connection  with  the  appoint- 
ment of  a  trustee  to  hold  for  that  purpose,  are  sufficient  to  create 
a  separate  estate." 

As  the  words,  "  to  her  own  special  use,"  were  held  sufficient  to 
create  a  separate  estate,^  so  it  has  several  times  been  held  in 
Virginia  that  the  intention  to  create  a  separate  estate  may  be 
gathered  from  the  general  character  of  the  instrument  even  where 
there  are  no  isolated  words,  quite  sufficient  of  themselves  to  convey 
that  meaning.* 

In  the  case  of  Miller  v.  Miller's  Adm'r,  92  Va.  510,  Judge 
Eiely,  delivering  the  opinion  of  the  court,  said  on  this  subject : 
"  No  particular  form  of  words  is  necessary  in  order  to  vest  prop- 
erty in  a  married  woman  for  her  separate  estate  and  thus  to  create 

1  M.  P.  Burks,  p.  12. 

'  Bedinger  v.  Wharton,  27  Grat.  865. 

'  Smith  V.  Smith,  6  Munf.  581. 

*Haymon(i,  Trustee,  v.  Jon*,  33  Grat.  317.  See  M.  P.  Burks,  p.  13,  citing 
West  V.  West,  3  Band.  373;  Nixon  v.  Bose,  12  Grat.  425;  Leake  v.  Benson,  29 
Grat.  153.  For  a  full  discussion  of  the  words  which  are  sufficient  and  those  which 
are  insufficient  to  create  an  equitable  separate  estate,  including  such  as  are  sufficient 
to  wholly  exclude  the  husband  from  an  interest  therein,  see  Smith  v.  Wells,  7  Met- 
calf,  240;  39  Am.  Deo.  772;  notes,  p.  773  to  778;  Beaufort,  Adm'r,  v.  Collier,  6 
Humphrey,  487;  44  Am.  Dec.  321;  note,  p.  324;  Wilson  ri.  Bailer,  3  Strobhart's 
Eq.  258;  51  Am.  Deo.  678.  The  interposition  of  a  trustee  is  not  essential  to  the 
creation  of  a  separate  estate  in  a  married  woman.  Nixon  v.  Eose,  12  Grat.  425; 
Westi).  West,  3, Band.  373;  Dezendorf  k.  Humphreys,  95  Va.  473. 
27 
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a  separate  estate.  Whenever  it  appears  either  from  the  language 
used,  or  from  the  wliole  context  of  the  instrument  giving  the 
estate,  that  it  was  intended  for  the  wife  to  have  the  property  to 
her  sole  and  separate  use,  that  intention  will  prevail ;  but  such 
intention  must  be  clear  and  unequivocal,  for  the  law  will  not 
lightly  deprive  the  husband  of  his  legal  rights.  Nixon  v.  Rose, 
Trustee,  12  Grat.  425,  428;  Burks'  'Separate  Estates,'  p.  12;  1 
Minor's  Inst.,  317  ;  Bishop  on  Law  of  Married  Women,  §  828 ; 
Pomeroy's  Eq.  Jurisprudence,  §  1102,  and  1  L.  Cas.  in  Eq.,  Pt. 
2,  p.  732." 

Then  making  more  especial  application  of  these  general  rules, 
the  same  learned  judge  says  further :  "  Certain  words  or  expres- 
sions, where  a  contrary  intention  is  not  disclosed  by  other  parts  of 
the  instrument  conferring  the  estate,  have  been  held  per  se  to 
manifest  an  intention  to  create  an  estate  for  the  separate  use  of  the 
wife.  And  among  the  words  and  phrases  so  construed  are  the 
following  :  '  for  her  sole  use  and  benefit ; '  '  for  her  own  and  sole 
use ; '  '  for  her  own  use  and  benefit,  independent  of  any  other 
person  ; '  'for  her  sole  and  only  use,'  and  ' only  for  the  use  and 
benefit  of  the  wife  or  her  heirs.'  Nixon  v.  Rose,  Trustee,  supra; 
1  Minor's  Inst.,  317,  318  ;  Schouler  on  Husband  and  Wife,  §  192  ; 
Bishop  on  the  Law  of  Married  Women,  §  828,  and  1  L.  Cas.  in 
Eq.,  Pt.  2,  pp.  733,  734." 

In  the  case  for  decision  the  words  were  "  to  their  (her)  only  use 
and  behoof,"  and  they  were  held  to  create  an  equitable  separate 
estate  excluding  the  rights  of  the  husband. 

There  can  be  do  doubt,  however,  that«the  aptest  and  most  satis- 
factory words  to  be  used  are  "  to  the  sole  and  separate  use "  of 
the  married  woman.^ 

These  words  are  sufficient  of  themselves  to  exclude  the  husband 
from  all  interest  in  the  property  settled,  but  if  the  wife  die  the 

'  Property  Rights  of  Married  Women,  p.  13. 
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husband  is  entitled  to  qualify  as  her  administrator,  and  is,  under 
the  statute,  the  sole  distributee  of  her  personal  estate.^ 

Unless,  however,  these  or  equivalent  words  are  used,  or  it  is 
plainly  to  be  gathered  from  the  context  of  the  instrument  that  not 
only  was  the  property  intended  to  be  that  of  the  wife,  but  that 
there  was  to  be  no  interest  therein  vested  in  the  husband,  the  hus- 
band will  have  his  interest  in  the  estate.^ 

A  settlement  on  the  wife,  by  its  terms  inadequate  to  effect  an 
equitable  separate  estate,  would  still,  under  the  present  statute  in 
Virginia,'  convey  the  property  to  the  wife  free  of  any  claim  of 
the  husband  except  the  curtesy  right.  Mr.  Burks  *  thinks  that 
the  husband  is  entitled  to  curtesy  in  the  undisposed  of  real  estate 
conveyed  in  fee  to  the  separate  use  of  the  wife,  although  a  con- 
trary view  Is  expressed  by  Judge  Moncure  in  the  case  of  McChes- 
ney  v.  Brown,  25  Grat.  393,  406.  But  whether  this  be  true  or 
not,  it  is  only  so  where  the  property  is  conveyed  to  her  by  a  per- 
son other  than  her  husband,  the  deed  of  the  husband  himsel^ 
operating  to  vest  in  her  all  of  his  marital  rights." 

Being  possessed,  however,  of  her  equitable  separate  estate,  the 
most  instructive  inquiries  regarding  it  are  generally  (1)  How  much 
of  the  estate  is  liable  for  the  debts  of  the  owner  ?  (2)  For  what 
debts  is  the  estate  liable  ?  (3)  How  may  the  estate  be  subjected  to 

>  MitcheU  v.  Moore,  16  Grat.  275;  Code,  2  2557.  In  West  Virginia,  if  there 
be  children  surviving,  the  husband  gets  one-third  of  the  personal  estate,  but  if 
there  be  no  children  he  gets  it  all.     Code  W.  Va.,  Ch.  78,  §  9. 

'  West  V.  West,  3  Band.  373;  Nixon  v.  Eose,  12  Grat.  425;  Mitchell  v.  Moore, 
16  Grat.  275;  Charles  v.  Charles,  8  Grat.  486;  L.  Cas.  in  Equity,  Vol.  1,  Pt.  2, 
p.  732;  Chapman  v.  Price,  83  Va.  392. 

»  Post. 

*  Property  Eights  of  Married  Women,  p.  15.  The  wife  having  an  equitable 
separate  estate,  of  which  she  has  the  power  of  disposition  by  will,  and  which 
power  she  exercises,  the  surviving  husband  is  not  entitled  to  curtesy,  though  all 
the  common  law  requisites  exist  therefor.  Chapman  v.  Price,  83  Va.  392;  Hutch- 
ings  V.  Commercial  Bank,  91  Va.  68. 

*  M.  P.  Burks,  p.  16,  citing  Sayers  v.  Wall,  26  Grat.  354;  Leake  d.  Benson,  29 
Grat.  153.  Where  the  gift  is  by  a  third  person  to  the  sole  and  separate  use  of  the 
wife,  without  more,  she  may  devise  if  and  thereby  deprive  her  husband  of  curtesy. 
Chapman  v.  Price,  83  Va.  392;  Hutchings  v.  Commercial  Bank,  91  Va.  68. 
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their  payment  ?  and  (4)  How  may  the  estate  be  alienated  to  a  pur- 
chaser or  encumbered  to  a  creditor? 

(1)  How  Much  of  the  Estate  is  Liable  for  the  Debt's  of  the  Oivner. 
The  general  rule  is  that  a  married  woman  may  make  contracts  as 
to  her  equitable  separate  estate,  such  as  will  bind  her  personalty 
and  the  rents  and  profits  of  her  real  estate/  but  with  regard  to  the 
corpus  of  her  real  estate,  the  rule  has  been  that  it  could  be  dis- 
posed of  or  bound  only  in  such  mode,  if  any,  as  may  be  prescribed 
by  the  instrument  creating  the  estate,  or  unless  prohibited  by  such 
instrument,  in  the  mode  prescribed  by  law  for  the  alienation  of 
real  estate  of  a  married  woman. ^ 

But  omitting  for  the  present  the  consideration  of  how  far  and 
in  what  manner  a  married  woman  may  specifically  charge  her  real 
estate  for  the  payment  of  debts,  we  find  that  as  to  its  liability  for 
her  debts  generally  the  foregoing  statement  is  subject  to  certain 
qualifications.  In  the  first  place,  inasmuch  as  it  is  the  estate  and 
not  the  person  of  the  owner,  which  in  contemplation  of  law  con- 
tracts the  debt,  if  at  the  time  the  debt  was  contracted  the  contract- 
ing married  woman  did  not  own  the  estate,  but  acquired  it  after- 
wards, there  is  no  liability  upon  the  estate  for  the  debt,^  nor  unless 
the  real  estate  has  been  specifically  charged,  is  that  which  was 
owned  when  the  debt  was  incurred  liable  for  its  payment,  except 
so  much  thereof  as  is  owned  at  the  date  of  the  decree.*  For  a 
bill  filed  after  her  alienation  of  such  estate,  bona  fide  for  valuable 
consideration,  will  be  dismissed  on  demurrer.^ 

But  the  proposition  first  stated  is  subject  on  the  other  hand  to 
this  other  qualification,  that  if  there  is  no  separate  personal  estate, 
or  not  enough  to  pay  the  debts,  and  there  is  an  equitable  separate 
estate,  consisting  of  a  fee  in  lands,  the  rents  and  profits  of  which 

>  McChesney  v.  Brown,  25  Grat.  393;  Patten,  Trustee,  v.  Merchants  Bank,  12 
W.  Va.  587;  Eadford  v.  CarwUe,  13  W.  Va.  272. 
»  McChesney  v.  Broivn,  25  Grat.  393. 

=  Crocket  v.  Doriot,  85  Va.  240;  Ankeney  v.  Hannon,  147  U.  S.  E.  118. 
*  Filler  v.  Tyler,  91  Va.  458. 
5  French  v.  Waterman,  79  Va.  617. 
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will  not  discharge  the  debts  of  the  wife  in  a  reasonable  time,  then 
the  corpus  of  the  land  itself,  or  so  much  thereof  as  is  necessary, 
may  be  subjected  by  sale,'  and  this  either  during  the  coverture  or 
after  its  termination.^ 

The  wife's  power,  however,  to  charge  or  encumber  her  separate 
estate  may  be  limited  by  the  words  of  the  will  or  other,  instrument 
wliich  created  it,  and  if  by  a  fair  construction  of  the  whole  instru- 
ment creating  the  separate  estate  the  powers  to  encumber  and  charge 
it  be  inconsistent  with  the  plan  and  scheme  of  settlement,  and  the 
exercise  of  these  powers  would  defeat  the  plain  intent  pervading 
the  instrument,  they  will  be  considered  ae  much  forbidden  as  if 
expressly  denied.^  But  although  a  particular  mode  is  pointed  out 
by  the  settlement,  it  will  not  preclude  the  married  woman  from 
adopting  any  other  mode  of  disposition,  unless  there  are  words  re- 
straining her  power  of  disposition  to  the  very  mode  pointed  out.^ 
A  provision  in  the  settlement  that  the  trustee  shall  join  in  a  deed, 
has  no  reference  to  a  devise,  and  the  testamentary  capacity  of  the 
married  woman  in  regard  to  such  property,  if  otherwise  authorized, 
is  complete.' 

Unless  restricted  by  the  instrument  creating  the  equitable  sepa- 
rate estate,  or  within  the  limit  of  those  restrictions,  a  married 
woman  may  specifically  encumber  her  separate  personal  estate  and 
the  rents  and  profits  of  her  separate  real  estate  in  the  same  man- 
ner as  if  she  were  a  feme  sole,  but  as  to  the  corpiis  or  body  of  her 
separate  real  estate  it  has  been  held  that  she  can  specifically  dis- 
pose of  that  only  in  the  mode  prescribed  by  law  for  the  alienation 

'  Price  V.  Planters  National  Bank,  92  Va.  468;  Bishop  on  Married  Women,  Vol. 
1,  I  842,  and  note. 

'  Miller  v.  Miller"  a  Adm'r,  92  Va.  510.  Now  so  provided  by  statute.  Code, 
I  2295,  as  amended  by  act  of  February  24,  1896,  Acts  1895-6,  p.  486. 

'  Bank  «.  Chambers,  30  Grat.  202;  Kopp  v.  Minor,  33  Grat.  97;  Frank  &  Adler 
,;.  Lilienfeld,  33  Grat.  377. 

*Kimm{).  Weippert,  46  Mo.  532;  2  Am.  E.  541;  Price  v.  Planters  National 
Bank,  92  Va.  472. 

*  Smith  V.  Thomson,  2  McArthur,  291;  29  Am.  E.  621. 
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of  real  estate  by  married  women,  or  by  last  will  and  testament.' 
But  the  power  of  the  courts  to  enforce  the  engagements  of  the  mar- 
ried woman  against  her  equitable  separate  estate  is  no  greater  than 
that  conferred  upon  the  woman  by  the  instrument  creating  it.^ 

As  the  equitable  separate  estate  of  a  married  woman  may  con- 
sist of  property  of  every  kind,  real  or  personal,  estates  in  fee  in 
lands,  in  possession,  or  reversions,  life  estates,  estates  for  years 
things  in  action,  securities,  specific  chattels,  or  money,'  so  it  may 
also  consist  of  savings  from  or  natural  accretions  to  such  property. 
Such  natural  additions  to  the  amomit  and  value  of  the  property 
would  seem  to  take  their  places  along  with  and  to  be  classified  as 
parts  of  the  property  from  which  they  spring,  belonging  to  the 
same  owner  and  liable  in  the  same  way  to  her  debts. 

But  it  may  be  that  a  separate  estate  has  been  purchased  with 
the  personal  savings  of  the  wife.     How  would  such  estate  stand  ? 

On  this  subject  I  quotg  directly  from  Mr.  M.  P.  Burks :  * 

"  As  intimately  connected  with  this  subject,  we  may  observe 
that  prior  to  May  1,  1888,  it  is  believed  that  the  husband  was  en- 
titled to  the  services  of  his  wife,  and  to  all  her  earnings,  and  a 
separate  estate,  purchased  with  such  earnings,  was  liable  for  the 
payment  of  his  debts  in  the  absence  of  any  valid  agreement  be- 
tween husband  and  wife  that  she  should  be  entitled  to  the  earn- 
ings.^ Such  an  agreement  might  be  made,  and  a  married  woman 
(even  prior  to  April  4,  1877),  might  engage  in  trade  on  her  sepa- 
rate account  and  enter  into  partnership  for  that  purpose,  with  the 
consent  of  her  husband  ;  and  she  would  be  entitled  to  the  profits 
of  the  trade  against  her  husband,  even  though  the  agreement  was 

'  Justisj).  English,  30  Grat.  565;  Mauzy  d.  Mauzy,  79  Va.  537;  Williamson  v. 
Cline,  40  W.  Va.  195;  Skidmore  v.  Jett,  39  W.  Va.  545;  Harris  v.  Harris,  7  Ire- 
dell's Eq.  Ill;  53  Am.  Dec.  393;  note,  p.  399.  As  to  how  she  may  sell  or  encum- 
ber the  corpus  of  her  equitable  separate  estate,  see  Post  (4). 

^  Dezendorf  v.  Humphreys,  95  Va.  473. 

^  Price  V.  Planters  National  Bank,  92  Va.  468. 

'  Page  18. 

s  CampbeU  v.  Bowles,  30  Grat.  652. 
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voluntary  j  and  against  his  creditors,  at  least  to  some  extent,  if 
the  agreement  was  founded  on  valuable  consideration  paid  by  or 
for  the  wife.'  But  a  married  woman  may  so  deal  with  her  sepa- 
rate estate  as  that  it  will  lose  that  character.  For  instance,  if 
without  undue  influence,  she  authorize  or  permit  her  husband  to 
receive  the  income  of  her  separate  estate  and  use  it  in  his  business 
or  apply  it  to  his  own  uses  and  purposes  for  the  support  of  the 
family,  it  will  cease  to  be  her  separate  property,  and  become  his  ; 
she  can  never  recall  it,  nor  hold  him  accountable  for  it.^  If  the 
husband  merely  receive  the  principal  of  his  wife's  separate  estate, 
there  is  no  presumption  of  a  gift  to  him,  and  he  will  be  treated  as 
her  trustee.  A  gift  from  the  wife  to  the  husband  will  not  be  pre- 
sumed without  clear  evidence.'  In  such  particular  case  the  inten- 
tion must  be  shown  by  the  facts  and  circumstances  of  that  case. 

"  In  Virginia,  the  presumption  still  is  that  the  husband  owns  all 
property  in  possession  of  the  wife,  especially  if  living  together, 
and  to  overcome  it  she  must  show  by  affirmative  proof  that  the 
property  is  her  own,  and  was  acquired  by  means  not  derived  from 
him,  if  he  be  insolvent ;  and  this  rule  exists  in  favor  of  all  per- 
sons having  the  right  to  have  his  property  applied  to  pay  his 
debts."  * 

(2)  For  what  Debt  is  the  Estate  Liable. — We  have  noticed  be- 
fore that  in  Virginia  the  equitable  separate  estate  of  a  married 
woman  continues  to  exist  since  the  first  day  of  May,  1888,  which 
is  the  day  on  which  the  Code  of  1887  took  effect.  It  is  true, 
moreover,  that  such  an  estate  may  since  that  date  be  created  by 

>  Penn  v.  Whitehead,  17  Grat.  503.  But  in  Richmond  By.  &c.  Co.  p.  Bowles, 
92  Va.  738,  it  ia  held  that  the  mere  capaeily  to  labor  and  to  earn  money,  of  a  mar- 
ried woman  who  is  not  at  the  time  a  sole  trader,  is  not  separate  estate,  and  damages 
for  injury  to  or  destruction  of  such  capacity  cannot  be  recovered  by  her  in  an  ac- 
tion in  her  name.     See  M.  P.  Burks  in  3  Va.  Law  Eegister,  p.  800. 

»  2  Pom.  Eq.,  ?  1103  and  notes. 

'  2  Perry  on  Trusts,  ?  666. 

*  Yates  V.  Lans,  86  Va.  117.  On  this  subject  see  also  Jones  v.  Eeid,  12  W.  Va. 
350;  Minor's  In»t.,  Vol.  1,  p.  316  el  seq;  statute  of  West  Virginia,  Code,  Ch.  66, 
2§  12,  13;  Post,  Div.  E. 
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deed  or  will,'  and  the  distinction  is  still  made  between  an  equitable 
separate  estate  as  it  has  always  been  defined  and  the  legal  estate  of 
the  married  woman  as  now  provided  for  by  statute,  the  obligations, 
liabilities  and  rights  connected  with  the  former  estate  continuing  to 
exist  as  they  have  always  been  recognized  by  the  decided  cases, 
whereas  those  which  relate  to  the  latter  estate  are  substantially  the 
same  as  the  rights  and  obligations  of  a  feme  sole.  The  names 
used  to  distinguish  between  the  two  kinds  of  estates  are  "  equitable 
separate  estate  "  and  "  legal  separate  estate."  These  names  will 
be  here  used  for  that  purpose. 

The  statute  ^  of  Virginia  now  provides  that  every  contract  made 
by  a  married  woman '  shall  be  deemed  as  intended  to  be  made 
with  reference  to  her  equitable  separate  estate,  if  any  she  has,^  as 
a  source  of  credit  to  the  extent  of  her  power  over  the  same,  unless 
the  contrary  intention  is  expressed  in  the  contract. 

This  is  no  change  in  the  rule,  but  only  a  statutory  expression 
of  what  the  decided  cases  have  all  along  declared.  Such  authority 
and  control  has  a  married  woman  over  her  equitable  separate  es- 
tate, that  she  has  always  been  regarded,  as  to  her  personal  prop- 
erty and  the  rents  and  profits  of  her  realty,  as  if  she  was  a  feme 
sole,^  unless,  as  we  have  before  seen,  her  power  of  alienation,  en- 
cumbrance or  charging  with  debt  is  restrained  by  the  instrument 
creating  the  estate. 

She  may  charge  her  estate  as  principal  or  surety  (including  the 
corpus  of  it)  for  her  own  benefit  or  for  the  debts  of  her  husband " 

'  Dezendorf  D.  Humphreys,  95  Va.  473;  3  Va.  Law  Eegister,  793. 

"  Code,  I  2295,  as  amended  by  act  of  February  24,  1896,  Acts  1895-6,  p.  486. 

=  After  the  date  of  May  1,  1888. 

*  Presuming  that  she  has  some  such  estate.  M.  P.  Burks,  in  3  Va.  Law  Eegis- 
ter, p.  797. 

'The  same  presumption  exists  as  to  her  "legal  separate  estate."  Code,  §  2295, 
as  amended;  Garland  v.  Pamplin,  32  Grat.  305;  Gardner  v.  Gardner,  22  Wend. 
526;  34  Am.  Dec.  340;  note,  p.  353;  Camden  &  Co.  v.  Hiteshew,  23  W.  Va.  236; 
Laughlin  Bros.  &  Co.  v.  Frean,  14  W.  Va.  322;  Courtney,  Adm'r,  v.  Hopkins, 
Id.  338;  Dages  v.  Lee,  20  W.  Va.  584;  Frisch  v.  Marks,  76  Va.  207. 

•The  Com  Exchange  Co.  v.  Babcock,  42  N.  Y.  613;  1  Am.  E.  601;  Hawley  v. 
Bradford,  9  Paige,  200;  37  Am.  Dec.   330;  Skidmore  v.   Jett,  39  W.  Va.  545; 
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or  of  any  other  person.'  She  may  appropriate  it  to  the  payment 
of  her  husband's  debts,  or  she  may  give  it  to  him  if  she  pleases/ 
no  improper  influence  being  exerted  over  her,  and,  where  the 
separate  estate  is  conveyed  to  a  trustee,  his  assent  is  not  necessary 
to  a  valid  alienation  or  charge  by  the  wife,  unless  it  is  required 
expressly  or  by  strong  implication  in  the  instrument  under  which 
the  property  is  conveyed  or  devised.^ 

The  statute  declares,  as  we  have  seen,  that  any  contract  is 
deemed  to  have  been  intended  to  have  been  made  by  a  married 
woman  with  reference  to  her  equitable  separate  estate,  but  it  seems 
to  have  been  regarded  before  the  statute  as  essential  that  it  should 
be  so  averred  in  a  bill  seeking  to  charge  the  equitable  separate 
estate  with  payment  of  a  debt.* 

Apart  from  this  statute,  it  was  held  that  it  must  appear  that  it 
was  her  intention  to  charge  her  estate,^  but  if  a  wife  contracted  a 
debt  for  herself  or  another,  or  jointly  with  another,  the  instrument 
executed  by  her  was  held  sufficient  to  charge  her  estate  without 
any  proof  of  a  positive  intention  to  do  so,  or  even  a  reference  to 
such  estate  contained  in  the  writing  ; "  and  where  a  married  woman 

WiUiamson  v.  Qine,  40  W.  Va.  195;  Smith  v.  Fos's  Adm'r,  82  Va.  763;  Chiis- 
tian  &  Gunn  v.  Keen,  80  Va.  369;  Hughes  &  Co.  v.  Hamilton,  19  W.  Va.  366. 

1  Christian  &  Gunn  v.  Keen,  80  Va.  369;  Bain  &  Bro.  v.  Buff,  76  Va.  371;  Wil- 
liams V.  Winston,  35  Ohio,  296;  35  Am.  R.  611. 

'  But  where  a  wife  executed  a  mortgage  on  her  separate  property  to  secure  her 
husband' s  note,  before  the  note  was  due,  without  any  agreement  to  extend  the 
time  of  its  payment  or  other  new  considerations,  it  was  held  that  the  mortgage 
could  not  be  enforced.  Kansas  Manufacturing  Company  v.  Gandy,  11  Neb.  448; 
38  Am.  E.  370.  She  may  borrow  money  from  him,  and  create  a  debt  to  him 
binding  her  separate  estate.  Gardner  v.  Gardner,  22  Wend.  526;  34  Am.  Dec. 
340.  A  married  woman  having  a  separate  estate,  and  full  control  of  it  as  if  she 
were  a  feme  sole,  may,  by  uniting  in  a  bond  and  deed  of  trust,  bind  her  separate 
property  for  the  debt.    Etheridge' s  Adm' r,  &c.  v.  Parker  and  Wife,  &c.,  76  Va.  247. 

»  Burnett  v.  Hawpe's  Ex' or,  25  Grat.  484. 

*  McDonald  v.  Hurst,  86  Va.  885;  Duval  v.  Chelf  &  Co.,  92  Va.  489. 

^  Harshberger's  Adm'r  et  als  v.  Alger  and  Wife  el  ah,  31  Grat.  52. 

^Burnett  and  Wife  v.  Hawpe's  Ex' or,  25  Grat.  481;  Story's  Eq.  Jurisprudence, 
Vol.  2,  i  1400;  Darnall  and  Wife  v.  Smith's  Adm'r  et  als,  26  Grat.  878;  Deering 
V.  Boyle,  8  Kansas,  525;  12  Am.  E.  480;  Contra,  WUliams  u.  Hugumier,  69  111. 
214;  18  Am.  E.  607.     See  also  Hulmer.  Tenant,  L.  Cas.  in  Eq.,  Vol.  1,  Pt.  2, 
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purchased  goods  for  herself  in  her  own  name  and  on  her  own 
credit,  the  law  presumed  that  she  intended  to  charge  her  separate 
estate,  although  the  goods  might  be  necessaries  which  the  husband 
was  bound  to  furnish,  and  in  spite  of  the  fact  that  the  whole 
transaction  was  verbal.'  In  New  York  the  statute  holds  a  mar- 
ried woman  bound  by  her  contract  made  in  her  separate  business, 
or  relating  to  her  separate  estate,  and  hence  she  was  held  not 
bound  as  surety  on  a  guardian  bond^  or  on  a  sheriff's  official 
bond ;  ^  but  where  a  woman  borrowed  money,  declaring  that  she 
wanted  it  for  the  use  of  her  separate  estate,  she  was  held  liable, 
although  nothing  was  said  of  her  intention  in  ^he  note  she  gave, 

p.  735;  Wilson  v.  Herbert,  12  Vroom,  454;  32  Am.  K.  243;  Priest  v.  Cone,  51 
Vt.  495;  31  Am.  K.  695;  note,  p.  697.  Married  woman's  note  for  price  of 
supplies  bought  by  Iier  for  her  husband's  farm,  is  not  conclvsive  evidence  that  the 
indebtedness  was  incurred  by  her  individually.  Gates  v.  Brown,  9  N.  Y.  205 ;  59 
Am.  Dec.  530;  note,  p.  531.  Her  estate  held  liable  for  debt  contracted  by  her 
husband  for  material  and  merchandise  used  for  her  maintenance  and  support  and 
for  benefit  of  her  estate,  where  he  is  insolvent.  Smith's  Adrn'ru  Poythress,  2 
Fla.  92;  48  Am.  Dec.  176.  Chargeable  for  necessaries  contracted  by  her  while  a 
minor  and  sole.  Dickson  v.  Miller,  11  S.  &  M.  594;  49  Am.  Dec.  71.  The  con- 
tract may  be  a  verbal  one  (Tufts  v.  Caper,  37  W.  Va.  623;  Geiger  v.  Blaokley,  86 
Va.  328),  or  where  clearly  a  necessary  charge  on  the  estate  by  a  simple  open 
account.  Miller  n.  Miller's  Adm'r,  92  Va.  510.  The  rule  of  intention,  as  iixed 
by  a  long  line  of  authorities  in  Virginia,  is  thus  expressed  by  Judge  Eiely  in 
Miller  V.  Miller's  Adm'rs,  92  Va.  515:  "And  it  has  been  held  time  and  again  by 
this  court  that  the  execution  of  a  bond,  note  or  other  writing  for  the  payment  of 
money  by  a  married  woman  having  an  equitable  estate,  whether  as  principal  or 
surety,  was  sufficient  evidence  of  an  intention  to  charge  the  separate  estate,  without 
any  proof  of  a  positive  intention  to  do  so,  or  without  even  a  reference  to  such  estate 
contained  in  the  writing.  In  no  other  way  could  the  instrument  be  made  efiectual, 
and  it  could  not  be  presumed  that  she  intended  to  do  a  vain  thing  in  executing  it. 
Burnett  v.  Hawpe's  Ex' or,  25  Grat.„481;  Darnall  v.  Smith's  Adm'r,  26  Grat.  878; 
Leake  ii.  Benson,  29  Grat.  153;  Harshberger  v.  Alger,  31  Grat.  52;  Frank  &  Adler 
V.  Lilienfeld,  33  Grat.  377;  Bain  &  Bro.  v.  Buff,  76  Va.  371."  Geiger  v.  Black- 
ley,  86  Va.  328. 

'  Miller  et  aX  v.  Brown  et  al,  47  Mo.  504;  4  Am.  E.  345.  But  where  the  wife 
contracts  for  such  domestic  matters  as  the  husband  is  held  by  law  responsible  for 
the  presumption  is  that  the  contract  is  on  behalf  of  the  husband.  Geiger  v.  Black- 
ley,  86  Va.  328. 

»  Goeman  v.  Conger,  69  N.  Y.  87. 

»  Kelso  V.  Tabor,  52  Barb.  128. 
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and  in  fact  the  money  was  used  for  another  purpose.'  Where  a 
married  woman  subscribed  to  the  capital  stock  of  a  railroad  com- 
pany and  made  default  in  payment,  it  was  held  that  in  the  absence 
of  any  proof  that  either  party  dealt  on  the  credit  of  such  property, 
a  charge  against  her  separate  estate  would  not  be  implied.^ 

In  Rhode  Island  the  rule  seems  to  be  that  a  married  woman 
may  charge  her  separate  estate  by  simply  contracting  a  debt  in 
writing,  but  where  the  transaction  is  verbal,  in  order  to  bind  her 
estate  it  must  be  made  to  appear  that  the  contract  was  for  her  bene- 
fit or  that  of  her  estate.^  The  same  rule  prevails  in  Wisconsin 
under  the  statute  of  that  State.* 

The  diversity  of  opinion  on  this  subject  in  the  American  and 
English  cases  has  led  a  learned  author  *  to  say  that  "  since  the  con- 
fusion of  tongues  at  the  tower  of  Babel  there  has  been  nothing 
more  noteworty  in  the  same  line  than  the  discordant  and  ever- 
shifting  utterances  of  the  judicial  mind  on  the  subject."  Some  of 
this  confusion  has  been  caused  by  the  diversity  of  statutes  in  the 
different  States,  but  a  great  deal  of  it  has  arisen  from  unwisely  de- 
siring and  attempting  to  adjust  the  principles  of  law  to  the  hard- 
ship of  individual  cases.® 

But  the  engagement  of  the  wife  is  a  general  one,  making  her 

iMcVey  v.  Cantrell,  70  N.  Y.  295;  26  Am.  R.  605.  It  seems,  towever,  that 
in  New  York,  unless  the  note  itself  declares  that  the  money  borrowed  is  for  the 
use  of  the  separate  estate,  it  must  be  proved  otherwise  that  it  was  borrowed  for  that 
purpose,  or  that  the  debt  was  contracted  on  that  behalf.  In  Tiemyer  r.  Tumquish, 
85  N.  Y.  516;  39  Am.  E.  674,  it  was  held  that  a  married  woman  is  liable  for 
necessaries  purchased  by  her  on  credit,  and  for  her  oral  promise  to  pay  for  them, 
although  they  are  intended  for  and  are  used  by  her  husband  and  children  as  well  as 
herself,  and  although  at  the  time  of  the  purchase  she  had  no  separate  estate. 

^  Eice  V.  Eailroad  Company,  32  Ohio,  380;  30  Am.  E.  610. 

»  EUiott  V.  Gower,  12  E.  I.  79;  34  Am.  E.  600. 

*  Kxouskop  V.  Shontz,  51  Wis.  204;  37  Am.  E.  817. 

^  Bishop  on  the  Law  of  Married  Women,  ?  847. 

^  The  authorities  are  well  collected  and  discussed  by  Judge  Green  in  the  case  of 
Eadford  v.  Carwile,  13  W.  Va.  572,  and  by  the  editor  of  the  American  Decision, 
in  Vol.  30,  p.  230,  notes  p.  233  to  241,  to  the  case  of  Thomas  v.  Folwell,  2  Wheat. 
11.  See  also  Eobertson  v.  Ei'ors  of  Dart,  Dudley  Eq.  128;  31  Am.  Dec.  569; 
Dyett  1'.  N.  A.  Coal  Co.,  20  Wend.  570;  32  Am.  Dea  598;  notes,  p.  602. 
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separate  estate  liable  to  the  payment  of  the  debt  contracted  by  her, 
and  does  not  constitute  a  specific  lien.'  This,  unless  otherwise 
provided  by  statute,  can  only  be  done  in  the  mode  prescribed  by 
law  for  the  absolute  sale  of  the  land ;  ^  and  where  no  fraud  or  un- 
due influence  is  used  by  her  husband,  a  married  woman  may,  her 
trustee  uniting  therein  by  her  direction,  convey  her  separate  estate 
in  trust  to  secure  her  husband's  or  any  other  debts.^ 

So  much  for  the  contract  debts  of  a  married  woman.  But  her 
equitable  separate  estate  is  liable  also,  to  a  certain  e:5tent,  for  the 
torts  of  the  married  woman,  and  to  have  a  correct  understanding 
of  this  one  must  first  know  what  was  her  liability  in  this  respect 
at  common  law. 

At  common  law  the  husband  is  held  liable  for  the  wife's  ante- 
nuptial torts  for  the  same  reasons  that  he  is  liable  for  her  pos4> 
nuptial  torts,  committed  out  of  his  presence  and  without  his  direc- 
tion, and  this  liability  has  been  held  to  extend  to  acts  done  by  her 
in  a  representative  capacity,  as  guardian  or  administrator  ;  and  the 
married  woman's  property  acts  of  the  various  States  are  generally 
regarded  as  not  affecting  the  rules  of  liability  as  fixed  by  the  com- 
mon law. 

At  common  law  the  husband  is  regarded  as  liable  for  all  torts 
committed  by  the  wife  during  coverture,  whether  they  are  living 
together  at  the  time  or  not.  But  unless  the  wife  is  acting  as  his 
agent*  he  is  not  liable  for  a  wrong  of  hers  based  on  her  invalid 
contract,  as  where  she  got  credit  by  pretending  that  she  was  un- 
married, or  misappropriated  money  placed  in  her  keeping. 

For  the  following  classes  of  post-nuptial  ^  torts  the  husband  may 

'  Frank  &  Adler  v.  Lilienfeld  el  ah,  33  Grat.  377. 

'  Freeman  v.  Eacho,  79  Va.  43;  Mullen  v.  Bagby,  21  Grat.  521.    See  also  Hebun 
V.  Warner,  122  Masa,  271;  17  Am.  E.  86;  notes,  p.  92. 

*How  far  she  is  generally  regarded  as  his  agent,  see  Flynn  v.  Messenger,  28 
Minn.  208;  41  Am.  E.  279. 

"The  husband  is,  by  §§  2290,  2288,  exempted  from  any  liability  whatever  for 
his  wife's  ante-nuptial  torts.     Prof.  W.  M.  Lile,  4  Va.  Law  Eegister,  423. 
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be  liable,  according  to  their  character,  alone  or  jointly  with  his 
wife : 

(1)  If  the  tort  is  committed  in  his  presence,  and  nothing  more 
appears,  it  is  his  sole  tort,  as  the  wife  is  presumed  to  have  acted 
under  his  coercion. 

(2)  If  the  tort  is  committed  in  his  presence,  but  she  appears  to 
have  acted  deliberately  and  freely,  it  is  their  joint  tort. 

(3)  If  the  tort  is  committed  in  his  presence  and  against  his 
will,  it  is  her  tort  and  he  is  liable  with  her. 

(4)  If  the  tort  is  committed  out  of  his  presence,  but  by  his  di- 
rection, she  is  jointly  liable  with  him. 

(5)  If  the  tort  is  committed  out  of  his  presence  and  without 
his  knowledge  or  consent,  he  is  liable  with  her.' 

Now  it  will  have  been  observed  that  the  whole  theory  of  the 
liability  of  the  equitable  separate  estate  of  a  married  woman  is 
based  upon  the  idea  of  her  intention  to  so  charge  it,  even  though 
it  is  also  true  that  the  mere  fact  of  her  contracting  a  debt  orally 
or  in  writing  proves,  conclusively  what  her  intention  was.^  And 
yet  in  the  case  of  Salamone  v.  Keiley,  80  Va.  86,  101,  it  was  held 
that  the  equitable  separate  estate  of  a  married  woman  was  liable 
for  damages  done  to  a  building  upon  a  lot  adjoining  one  belonging 
to  her  upon  which  she  was  having  an  excavation  made  with  a  view 
to  building. 

The  accuracy  of  this  decision  is  sharply  challenged  upon  the 
very  reasonable  ground  that  the  liability  of  the  equitable  separate 
estate  being  based  upon  the  intention  to  charge  it,  and  as  no  inten- 
tion to  charge  can  be  deduced  from  the  commission  of  a  tort 
(whether  it  was  willful  or  accidental)  there  can  be  no  charge  for  it 
upon  the  equitable  separate  estate. 

Mr.  Burks '  says,  "  of  all  the  cases  which  hold  that  the  basis  of 

^1  Barton's  Law  Pr.  233.     For  effect  of  the  statute  on  these  rules,  see  Post. 
''  Some  strange  statements  in  the  opinion  delivered  in  the  case  of  McDonald  and 
Wife  V.  Hurst,  Pumell  &  Co.,  86  Va.  885,  to  the  contrary  notwithstanding. 
'  Property  Bights  of  Married  Women,  p.  53. 
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the  liability  of  the  separate  estate  is  the  intention  to  charge,  it  is 
believed  that  Salaraone  v.  Keiley,  Trustee,  stands  solitary  and  alone 
in  holding  the  separate  estate  liable  for  the  torts  of  the  wife." 

This  is  apparently  true,  but  still  in  the  case  of  Merrill  v.  City 
of  St.  Louis,  83  Mo.  244,  53  Am.  R.  576,  the  equitable  separate 
estate  of  a  married  woman  was  held  liable  for  an  injury  received 
by  one  falling  through  a  coal-hole  in  a  sidewalk  adjoining  her  real 
estate,  the  court  rendering  a  judgment  in  personam,  and  the  court 
of  appeals  in  sustaining  it  rested  its  conclusion  chiefly  on  the 
ground  that  the  married  woman  was  the  owner  of  the  separate 
estate  for  the  betterment  of  which  the  nuisance  was  sustained ; 
that  the  neglect  to  keep  the  coal-hole  in  repair  was  a  tort ;  and 
that  a  married  woman,  at  common  law,  is  answerable  personally 
in  damages  for  her  torts  committed  in  the  presence  of  or  under 
the  influence  of  her  husband.  In  the  case  of  Gill  v.  State,  W. 
Va.  (20  S.  E.  E.  571),  Judge  Brannon,  after  observing  that  a 
married  woman  was  liable  for  a  tort,  and  "  if  the  act  be  done 
not  in  his  (her  husband's)  presence,  both  are  liable,  no  matter 
whether  he  did  or  did  not  instigate  it ;  and  where  she  is  liable 
both  are  sued  jointly,  and  judgment  goes  against  both,"  adds : 
"  But  is  her  separate  estate  liable  to  such  civil  judgment  for  tort? 
It  must  be  so,  else  all  the  law  just  stated  that  asserts  her  liability 
for  tort  w£>uld  be  unmeaning.  She  owns  a  legal  estate,  under  our 
statute,  in  her  separate  estate.  She  is  a  single  woman  as  to  it."  So 
this  ruling  of  the  supreme  court  of  appeals  of  West  Virginia 
may  be  regarded  as  based  on  the  peculiar  provisions  of  the  statutes 
of  that  State.  But  Judge  Brannon,  in  citing  the  case  of  Merrill 
V.  City  of  St.  Louis,  quotes  approvingly  from  the  opinion  of  the 
court  in  that  case  as  follows  :  "  It  is  suggested  that  such  a  judg- 
ment could  not  be  enforced  on  general  execution.  In  the  present 
attitude  of  married  women  in  this  State,  and  especially  towards 
their  separate  estate,  I  perceive  no  such  difficulty  and  embarrass- 
ment as  the  ancient  common  law  threw  around  them.  It  does 
seem  to  me  that  learned  judges  have  exhibited  too  much  timidity. 
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or  reverence  for  legal  antiquities,  in  adhering  to  rules  after  the 
reason  for  their  existence  has  given  away  before  our  civilization 
and  broadening  jurisprudence." 

Now,  it  will  be  observed  that  in  both  of  the  cases  just  discussed 
there  were  judgments  against  the  married  women  in  personam, 
and  the  question  of  the  liability  of  their  separate  estates  arose  in 
the  proceedings  taken  to  enforce  the  same. 

The  case,  however,  of  Salamone  v.  Keiley,  Trustee,  supra,  was 
a  bill  in  chancery  by  which  the  complainant  proceeded  originally 
to  assert  his  demand  for  the  tort  against  the  equitable  separate  es- 
tate of  the  married  women. 

Recognizing  the  liability  of  married  women  to  have  such  judg- 
ments rendered  against  them  in  actions  for  torts,  Mr.  Burks '  con- 
cedes that  if  in  the  case  of  Salamone  v.  Keiley,  Trustee,  there  had 
been  asserted  a  judgment  against  the  husband  and  wife  for  the 
tort  of  the  wife,  the  judgment  might  have  been  enforced  against 
the  separate  estate  to  the  extent  of  her  powers  over  it,  "  but  in 
the  absence  of  such  judgment  we  do  not  think  the  court  of  equity 
had  jurisdiction  of  the  matter  and  that  the  bill  was  properly  dis- 
missed by  the  court  below." 

Remarking  further  upon  the  effect  of  the  present  statute  of 
Virginia  ^  upon  this  question,  Mr.  Burks  says  :  ^ 

"At  present,  in  Virginia,  the  wife  having  a  statutory  separate 
estate,  is  alone  liable  for  torts  committed  by  her  in  respect  to  her 
separate  estate,  and  for  these  there  may  be  personal  judgments 
against  her,  which  judgments  may  be  enforced  '  against  her  and 
any  separate  estate  she  has  or  may  subsequently  acquire  (but 
only  against  such  estate)  in  the  same  manner  as  if  she  were 
unmarried.'  *  But  it  is  believed  that  as  to  her  torts,  not  in  respect 
to  her  separate  estate,  nor  concerned  with,  relating  to  or  affecting 

^  Property  Eights  of  Married  Women,  p.  54. 
'  Post. 

'  Property  Eights  of  Married  Women,  p.  55. 
*  Citing  Code,  U  2288,  2289,  2290. 
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such  separate  estate,  the  liability  of  the  husband  and  wife  remains 
as  at  common  law." 

From  all  of  which  it  may  fairly  be  adduced,  and  that  is  the 
conclusion  of  this  writer,  that  if  there  be  a  judgment  as  at  com- 
mon law  for  a  tort  against  the  married  woman,  it  may  be  enforced 
against  her  equitable  separate  estate,  while  a  court  of  chancery 
ought  not  to  let  the  fact  that  it  is  the  proper  approach  for  the  as- 
sertion of  demands  against  equitable  separate  estates,  lead  to  the 
opening  of  its  doors  to  litigation  consisting  wholly  of  causes  sound- 
ing in  damages.' 

(3)  How  may  the  Equitable  Separate  Estate  he  Subjected  to  the 
Pcuyment  of  its  Liabilities. — Except  so  far  as  the  statute  otherwise 
provides,  the  mode  of  subjecting  a  married  woman's  property  is  by 
proceedings  in  equity ;  ^  but  in  that  proceeding  there  can  be  no 
personal  decree  against  either  the  wife  or  her  husband.  Where 
the  husband  is  bound  for  the  wife's  debt  it  is  a  legal  liability,  and 
must  be  prosecuted  by  an  action  at  law  ;  ^  and  a  bill  that  seeks  to 
charge  a  married  woman  personally,  instead  of  claiming  to  subject 
her  equitable  separate  estate,  is  demurrable.*  A  surety  is  liable, 
however,  on  the  note  of  a  married  woman,  although  she  herself 
may  not  be  so  bound.* 

We  have  before  ^  called  attention  to  the  case  of  McDonald  and 
Wife  V.  Hurst,  Purnell  &  Co.,  86  Va.  885,  wherein  it  is  held  that 
where  a  bill  against  a  husband  and  wife  to  subject  her  separate 
estate  to  judgments  againt  them,  fails  to  charge  that  at  the  time  she 
signed  the  notes  whereon  the  judgments  were  had,  she  had  sepa- 

'  Burks  on  Property  Rights  of  Married  Woman,  p.  50.  But  see  what  is  said 
by  Prof.  Lile  of  the  effect  of  the  marriage  of  a  woman  having  an  equitable  sepa- 
rate estate  after  the  commission  of  a  tort  by  her.     4  Va.  Law  Eegister,  430. 

'  Filler  V.  Tyler,  91  Va.  458. 

2  Coles  and  Wife  v.  Hurt,  for  &c.,  75  Va.  380. 

*  Bank  v.  Partee,  9  Otto  (99  U.  S.  E. ),  325. 

^  Davis  V.  Statts,  43  Ind.  103;  13  Am.  K  382.  Where  one  proceeds  in  equity 
to  subject  the  wife's  property  to  the  payment  of  her  debt,  he  cannot  have  a  personal 
decree  against  the  husband  and  wife.     Coles  and  Wife  v.  Hurt,  for  &c.,  75  Va.  380. 

^Anle,  p.  1103. 
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rate  property,  and  that  she  signed  them  with  intent,  expressed  or 
implied,  to  charge  it,  such  bill  would  be  dismissed  on  demurrer. 

If  the  conclusion  hereinbefore  expressed  as  founded  on  the 
authorities,  that  a  judgment  once  obtained  against  a  married  woman 
and  her  husband  could  be  enforced  against  her  equitable  separate 
estate,  even  though  that  estate  would  not  be  liable  directly  for  the 
debt  itself,  is  correct,  then  it  would  not  seem  to  be  necessary  to 
aver  that  she  had  separate  property  at  the  time  she  subjected 
herself  to  the  liability  whereon  the  judgment  was  had ;  for  the 
right  to  subject  the  property  to  the  lien  of  the  judgment  is  founded, 
not  upon  the  intent  with  which  the  debt  was  created,  but  upon  the 
provision  of  the  statute  which  subjects  all  lands  of  a  judgment 
debtor  to  the  lien  of  a  judgment  against  hirti  or  her.^  If  the  judg- 
ment were  against  her  alone  (not  being  otherwise  authorized  by 
the  statute  ^)  it  would  seem  to  follow  that  a  bill  to  enforce  it  should 
make  the  averments  required  by  the  case  of  McDonald  and  Wife 
V.  Hurst,  Purnell  &  Co. 

As  to  the  further  requirement  stated  by  this  case  that  the  bill 
must  aver  that  having  separate  estate  she  signed  the  notes  with 
intent,  expressed  or  implied,  to  charge  it,  it  would  seem  to  follow 
from  the  fact  that  having  a  separate  estate  and  having  signed  the 
notes,  it  is  necessarily  implied  that  she  meant  thereby  to  charge 
her  equitable  separate  estate,  that  such  a  distinct  averment  in  the 
bill  would  be  unnecessary,  as  no  other  conclusion  than  that  could 
be  implied  from  the  fact  of  signing  the  notes.  But  a  different 
view  appears  to  be  sustained  by  the  late  case  of  Duval  and  Wife  v. 
Chelf  &  Co.,  92  Ya.  493,^  although  that  was  an  action  against  a 
married  woman  to  hold  her  liable  upon  a  bond  executed  while  the 

'  Property  Eights  of  Married  Women,  p.  51.  But  see  what  is  said  by  Prof. 
Lile,  4  Va.  Law  Eegister,  431. 

^  Property  Eights  of  Married  Women,  p.  52.  As  to  what  judgment  may  be 
rendered  against  a  married  woman  under  the  statute,  see  Post. 

'  The  declaration  in  this  case,  failed  to  aver  either  that  the  married  woman  had 
a  separate  legal  estate  or  that  she  intended  to  charge  it  with  the  debt  sued  for,  and 
it  was  held  fatally  defective. 

28 
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act  of  April  4,  1877,  was  in  force,  and  before  the  present  statute. 
Even  then,  however,  the  defendants  filed  a  plea  in  which  they 
averred  that  the  wife,  when  she  executed  the  bond  sued  on,  was 
the  owner  of  separate  estate,  but  denied  that  she  intended  to  charge 
such  estate  with  the  payment  of  the  bond  when  she  executed  it. 
A  demurrer  to  this  plea  was  sustained  by  the  court  below,  and 
upon  appeal,  the  ruling  was  affirmed,  the  court  (Judge  Buchanan 
delivering  the  opinion)  saying  that  "  when  a  married  woman  has 
separate  estate,  legal  or  equitable,  and  executes  a  note,  bond  or 
other  instrument  for  the  payment  of  money,  it  is  presumed  as  a 
matter  of  law,  unless  a  contrary  intention  is  expressed  in  the  con- 
tract, that  she  intended  to  make  such  estate  liable  for  its  payment, 
and  she  will  not  be  heard  to  deny  that  such  was  her  intention. 
She  must  have  intended  something  when  she  executed  it,  and. 
that  something  must  have  been  to  charge  her  separate  estate  with 
its  payment ;  otherwise  her  act  would  be  meaningless,  under  the 
law  as  it  was  when  this  contract  was  made.  Now,  by  the  express 
terms  of  the  statute,  such  contracts,  made  since  the  first  day  of 
May,  1888,  are  deemed  to  be  made  with  reference  to  such  estate." 

It  still  remains,  however  (and  so  by  analogy  to  the  case  just 
quoted  from),  that  in  all  other  respects,  such  as  having  a  separate 
estate  and  having  owned  it  when  the  debt  to  which  it  is  sought  to 
subject  it,  and  that  the  married  woman  made  the  contract  sued  on, 
the  bill  must  aver  such  a  state  of  facts  as  will  show  that  the  prom- 
ise is  one  to  the  payment  of  which  the  equitable  separate  estate 
should  be  subjected  in  a  court  of  equity.^ 

The  general  engagements  of  a  married  woman  constitute  in  no 
sense  a  lien  upon  her  property.^  Such  of  it  as  is  liable  for  the 
payment  of  her  debts  may  be  decreed  to  he  sold  by  the  court,  and 
such  a  decree  would  give  a  preference  to  the  creditor  over  any 
decree  of  a  later  date  in  favor  of  any  other  creditor,  and  now  that 

'  The  averments  of  the  bill  are  generally  held  up  to  the  strictest  letter  of  the 
essentials  to  charge  a  separate  estate.     Dodge  v.  Knowles,  114  U.  S.  B.  430. 
'  Frank  &  Adler  v.  Lilienfeld,  33  Grat.  377. 
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the  coi'pus  of  her  real  estate  may  also  be  sold  and  applied  to  the 
payment  of  her  debts  it  is  supposed  that  a  decree  against  her 
equitable  separate  estate,  though  it  cannot  be  against  her  person- 
ally, will  operate  as  a  lien  upon  her  real  property  if  duly  docketed, 
as  provided  in  other  cases  by  the  statute.' 

If,  however,  she  should  sell  the  property  before  any  such  decree 
is  rendered  subjecting  it  to  the  payment  of  her  debts,  the  purchaser 
would  take  it  free  from  any  liability  for  the  same.^ 

(4)  How  may  the  Estate  be  Alienated. — Included  in  this  question 
is  also  the  consideration  of  an  alienation  as  security  for  a  debt, 
since  creditors  secured  by  a  deed  of  trust  are  considered  purchasers 
for  value. 

We  have  seen  ^  that  a  married  woman,  unless  restrained  by  the 
terms  of  the  settlement  on  hqr,  may,  by  her  sole  act,  convey  or 
assign  her  personal  property  or  the  rents  and  profits  of  her  equita- 
ble separate  estate,  just  as  if  she  was  unmarried  ;  but  that  as  to  the 
corpus  of  her  real  estate  she  can  only  convey  that  as  a  married 
woman  may  convey  real  estate,  that  is  by  uniting  in  a  deed  with 
her  husband  and  by  duly  acknowledging  the  same  and  having  it 
admitted  to  record.* 

In  the  case  of  Dillard  v.  Dillard's  Ex'ors,  Va. ;  21  S.  E.  E. 
670,  the  rule  is  thus  stated  :  "  I  think  the  rule  in  Virginia  is  that  a 
married  woman,  as  to  property  settled  to  her  use,  is  to  be  regarded 
as  a.  feme  sole,  and  has  a  right  to  dispose  of  all  her  separate  per- 
sonal property,  and  the  rents  and  profits  of  her  separate  real  estate, 
in  the  same  manner  as  if  she  were  a  feme  sole,  unless  her  power  of 
alienation  is  restrained  by  the  instrument  creating  the  separate 
estate  (Burnett  v.  Hawpe,  25  Grat.  481) ;  and  when  absolute  do- 
minion is  given  the  feme  over  the  sepatate  property,  that  being  the 
highest  evidence  of  absolute  property,  it  necessarily  vests  in  her 

'  Code,  ?  3567,  as  amended  by  act  of  February  28,  1898,  Acts  1897-8,  p.  507. 

*  Prencb  v.  Waterman,  79  Va.  617. 
» Ante,  p.  1110. 

*  Taylor  v.  Cusser,  90  Va.  40;  McChesney  v.  Brown,  25  Grat.  393;   Christian  &, 
&  Gunn  V.  Keene,  80  Va.  369. 
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the  absolute  estate.  Justis  v.  English,  30  Grat.  571.  She  had 
no  power  to  dispose  of  her  separate  real  estate  acquired  prior  to 
January  1,  1850,  unless  the  deed  or  instrument  creating  the  same 
confers  such  power;  but,  by  Code  1849,  Ch.  122,  §  3,  and  Code 
1887,  §  2513,  she  is  given  power  to  dispose  of  her  separate  prop- 
erty by  will." 

As  to  whether  or  not  a  restriction  upon  the  right  of  the  married 
woman  to  alienate  her  separate  estate  exists,  must  be  ascertained 
from  the  words  of  the  deed  or  will  which  created  it.  But  it  is 
not  necessary  that  the  power  of  alienation  be  excluded  in  express 
terms.  Its  exclusion  is  often,  if  not  generally,  necessary  to  effectu- 
ate the  objects  of  the  settlement,  and  to  protect  the  wife  as  well 
from  her  own  weakness  as  from  the  power  and  influence  of  her 
husband.  The  law,  therefore,  favors  the  intention  to  exclude  it, 
and  will  give  effect  to  such  intention  wherever  it  can  be  ascertained 
by  a  fair  construction  of  the  settlement.'  If,  however,  the  restric- 
tion is  relied  on  as  shown  by  implication,  being  contrary  to  the 
course  of  the  common  law,  the  intention  to  restrain  must  be  clear.^ 
But,  as  we  have  already  seen,^  if  the  deed  or  will  creating  the 
separate  estate  does  not  restrict  the  married  woman  from  charging 
or  alienating  it,  she  may  do  so,  and  even  if  a  particular  mode  is 
pointed  out  by  the  settlement  by  which  it  may  be  alienated  that 
will  not  preclude  the  married  woman  from  adopting  any  other 
mode  of  disposition;  unless  there  are  words  confining  her  power 
of  disposition  to  the  very  mode  so  pointed  out."* 

If  the  settlement  has  been  to  a  trustee,  unless  its  terms  require 
the  trustee  to  unite  in  any  charge  or  alienation  of  the  estate,  the 
married  woman  may  make  it  without  his  uniting  in  the  instrument.^ 

1  Nixon  V.  Kose,  12  Grat.  425;  Averett,  Trustee,  v.  Lipscomb,  76  Va.  404;  Bank 
u.  Chambers,  30  Grat.  202;  Eopp  v.  Minor,  33  Grat.  97;  Bailey  v.  Hill,  77  Va. 
492;  French  v.  Waterman,  79  Va.  617. 

2  Bain  Bros.  v.  Buflf's  Adm'r,  76  Va.  371. 

3  Ante,  p.  1110. 

'  Price  V.  Planters  National  Bank,  92  Va.  472. 
'  Burnett  V.  Hawpe's  Ex' or,  25  Grat.  484. 
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No  satisfactory  reason  is  given  why  a  married  woman,  unless 
prevented ,  by  the  terms  of  the  settlement,  may  convey  or  assign 
her  personal  property  or  the  rents  and  profits  of  her  real  estate, 
just  as  if  she  was  a  feme  sole,  and  yet,  unless  especially  empowered 
so  to  do  'by  the  terms  of  the  settlement,  she  can  only  convey  the 
corpus  of  her  real  estate  in  the  way  prescribed  by  law  for  the 
alienation  of  lands  by  married  women. 

Mr.  Burks '  suggests  "  the  partial,  but  unsatisfactory,  answer 
given  by  Judge  Green,"  in  West  v.  West,  3  Kand.  373,  that  our 
courts  have  "  simply  followed  a  course  of  decisions  once  adopted 
in  England,  but  long  ago  repudiated  by  the  English  courts." 

It  is  possible  that  our  courts  have  continued  this  rule  merely 
because  of  the  recognized  power  of  the  married  woman  to  charge 
her  personal  property  and  the  rents  and  profits  of  her  real  estate 
with  the  payment  of  her  debts  by  the  simple  act  of  contracting 
them,  whereas  she  could  only  charge  the  corpus  of  her  realty  by 
the  solemn  execution  of  a  deed.  And  this  distinction  as  to  charg- 
ing her  property  with  her  debts  is  regarded  as  having  been  made 
in  equity  by  analogy  to  the  power  of  the  husband  at  law  over  his 
wife's  maiden  property.  "  In  other  words,  her  powers  in  equity 
were  to  correspond  with  what  had  been  his  at  law  over  her  prop- 
erty. The  separate  estate  was  thus  to  divest  the  husband  of  his 
legal  rights,  and  invest  the  wife  with  corresponding  equitable  rights 
and  powers."  ^  Thus  causes  and  consequences  seem  to  follow  each 
other  in  a  circle. 

Inasmuch  as  now,  however,  the  corpus  of  a  married  woman's 
equitable  separate  estate  may  be  subjected  to  the  payment  of  her 
debts,  every  reason,  if  there  ever  was  any,  why  she  may  not  charge 
that  corpus  with  a  lien  for  her  debt,  just  as  a  feme  sole  may  do, 
seems  to  have  disappeared. 

While  a  married  woman  might,  in  conjunction  with  her  husband, 
sell,  encumber  and  convey  away  her  common  law  estate,  yet  an  ex- 

^  Property  Eights  of  Married  Women,  p.  23. 
'  Property  Rights  of  Married  Women,  p.  24. 
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ecutory' contract  for  its  sale,  even  though  made  by  husband  and 
wife,  could  not  be  enforced  against  her  ^ — "  not  against  the  wife, 
because  she  is  incapable  of  binding  herself  by  an  executory  con- 
tract ;  not  against  the  husband,  because  coercion  against  liim  would 
be  moral  coercion  against  her,  and  not  against  the  other  party,  be- 
cause then  the  obligation  of  the  contract  would  not  be  mutual, 
and  the  remedies  equal."  ^ 

As  to  her  legal  separate  estate,  however,  whether  it  was  vested 
in  her  under  the  act  of  April  4,  1877,  or  under  the  Code,  she 
may  sell  and  convey  it  as  if  she  was  a  feme  sole,  and  any  contract 
made  by  her  for  its  sale  may  be  enforced  against  her  in  a  court  of 
equity.' 

A  married  woman  may  by  will  dispose  of  her  separate  estate,* 
and  as  to  such  estate  this  power,  if  not  expressly  or  impliedly  re- 
stricted, always  exists  in  her  just  as  if  she  was  a  feme  soleJ" 

C.  The  Statutory  Changes. — The  first  statute  passed  in  Vir- 
ginia in  the  line  of  what  is  sometimes  spoken  of  as  the  financial 
emancipation  of  married  women,  was  the  act  of  March  31,  1875,° 
and  this  was  amended  by  act  of  February  10,  1876,''  so  as  to 
insert  the  word  "  devise  "  in  the  second  section. 

As  so  amended  the  following  are  substantially  the  provisions  of 
this  act : 

That  none  of  the  property  owned  by  a  woman  at  the  time  of  her 
marriage,  or  which  she  should  acquire  after  the  marriage  from  any 
source  other  than  from  her  husband,  or  the  rents,  issues  and 
profits  arising  from  such  property,  should  be  liable  for  the  debts 
of  the  husband  contracted  before  marriage,  or  for  any  contract, 

'Chilhowie  Iron  Co.  «.  Gardiner,  79  Va.  307;  Kailroad  Co.  v.  Dunlop,  86 
Va.  346. 

2  Cheatham  v.  Cheatham's  Ex' or,  81  Va.  395;  Shen.  V.  K.  K.  Co.  v.  Dunlop, 
86  Va.  346. 

^  Va.  Coal  &  Iron  Co.  v.  Eoberson,  88  Va.  116;  Gentry  v.  Gentry,  87  Va.  478. 

*  Code,  §  2513.     See  Acts  1891-2,  p.  239. 

s  Chapman  v.  Price,  83  Va.  392. 

« Acts  1874-5,  p.  442. 

'  Acts  1875-6,  p.  49. 
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obligation,  debt  or  undertaking  made  or  entered  into  in  renewal 
of  or  based  upon  a  consideration  arising  or  existing  before  the 
marriage. 

That  all  the  property  of  the  wife  acquired  after  the  passage  of 
the  act '  by  gift,  grant,  devise,^  bequest,  descent  or  from  any  source 
other  than  from  her  husband,  should  also  in  like  manner  be  free 
from  liability  for  the  husband's  debts,  although  the  marriage  was 
solemnized  before  the  passage  of  the  act. 

That  an  action  or  suit  might  be  maintained  against  a  husband 
and  wife  jointly  for  any  debt  of  the  wife  contracted  before  mar- 
riage ;  but  an  execution  on  any  judgment  or  decree  in  any  such 
action  or  suit  should  only  issue  against,  and  such  judgment  or 
decree  should  only  bind  the  estate  and  property  of  the  wife  which 
she  should  own  at  the  time  of  marriage  or  acquire  subsequently 
thereto,  and  not  that  of  the  husband. 

Before  the  enactment  of  this  statute,  the  husband  was  answerable 
for  his  wife's  ante-nuptial  liabilities,  but  being  a  legal  liability  it 
could  only  be  prosecuted  against  him  by  an  action  at  law.'  By 
removing  this  liability  a  radical  change  was  made  in  the  law. 

But  by  act  of  April  4,  1877,'  the  original  act  was  wholly  re- 
vised, re-enacted  and  made  to  read  as  follows : 

"  1.  Be  it  enacted  by  the  General  Assembly,  That  the  real  and 
personal  property  of  any  female  who  may  hereafter  marry,  and 
which  she  shall  own  at  the  time  of  her  marriage,  and  the  rents, 
issues  and  profits  thereof,  and  any  property,  real  or  personal, 
acquired  by  a  married  woman  as  a  separate  and  sole  trader,  shall 
not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 

'  March  31,  1875. 

'  Added  February  10,  1876.  Action  unreduced  at  date  of  marriage,  property 
regarded  as  acquired  under  the  act,  though  the  right  accrued  and  marriage  took 
place  before  the  act.  Alexander  v.  Alexander,  85  Va.  353;  ICeagy  v.  Trout,  Id. 
390.  Thought  to  be  equally  applicable  to  I  2284,  Code.  Prof.  Lile,  4  Va.  Law 
Register,  414. 

'  Coles  and  Wife  v.  Hurt,  for,  &c.,  75  Va.  380,  386. 

*  Acts  1876-7,  p.  333. 
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his  debts,  and  shall  be  and  continue  her  separate  and  sole  prop- 
erty ;  and  any  such  married  woman  shall  have  power  to  contract 
in  relation  thereto,  or  for  the  disposal  thereof,  and  may  sue  and 
be  sued  as  if  she  were  a  feme  sole ;  provided  that  her  husband 
shall  join  in  any  contract  in  reference  to  her  real  or  personal 
property  other  than  such  as  she  may  acquire  as  a  sole  trader,  and 
shall  be  joined  with  her''  in  any  action  by  or  against  her ;  and 
provided  further,  that  nothing  herein  contained  shall  deprive  her 
of  the  power  to  create,  without  the  concurrence  of  her  husband,  a 
charge  upon  such  sole  and  separate  estate  as  she  would  be  em- 
powered to  charge  without  the  concurrence  of  her  husband  if  this 
act  had  not  been  passed. 

"  2.  All  real  and  personal  estate  hereafter  acquired  by  any 
woman,  whether  by  gift,  grant,  purchase,  inheritance,  devise,  or 
bequest,  shall  be  and  continue  her  sole  and  separate  estate,  subject  to 
the  provisions  and  limitations  of  the  preceding  section,  although  the 
marriage  may  have  been  solemnized  previous  to  the  passage  of 
this  act ;  and  she  shall  not  be  liable  to  the  debts  or  liabilities  of 
her  husband ;  provided  that  nothing  contained  in  this  act  shall  be 
construed  to  deprive  the  husband  of  curtesy  in  his  wife's  real  es- 
tate, to  which  he  may  be  entitled  by  the  laws  now  in  force;  ^  and  pro- 
vided further  that  the  sole  and  separate  estate  created  by  any  gift, 
grant,  devise,  or  bequest  shall  be  held  according  to  the  terms  and 
powers,  and  be  subject  to  the  provisions  and  limitations  thereof, 
and  to  the  provisions  and  limitations  of  this  act,  so  far  as  they  are 
in  conflict  therewith. 

"  3.  Any  married  woman  may,  in  her  own  name,  or  by  her  next 
friend,^  file  a  bill  in  equity  in  any  court  having  jurisdiction  over 

1  Hayes  v.  Mu.  Protective  Ass'n,  76  Va.  225;  Bursou  v.  Andes,  83  Va.  445; 
Farley  v.  Tillar,  81  Va.  275;  Alexander  v.  Alexander,  85  Va.  353. 

2  Alexander  v.  Alexander,  85  Va.  353;  Welsh  v.  Solenberger,  Id.,  447. 

^  By  act  of  March  3,  1898  (Acts  1897-8,  p.  744),  it  is  now  provided  that  from 
and  after  that  date  in  any  case  in  which,  under  existing  laws,  an  adult  married 
woman  may  sue  at  law  or  in  equity  by  her  next  friend,  she  may  sue  in  her  own 
name,  and  it  shall  not  be  necessary  for  her  to  sue  by  next  friend. 
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the  subject  matter,  in  the  event  of  her  husband's  refusing  or  being 
incompetent  to  unite  in  the  conveyance  or  disposal  of  her  separate 
estate ;  and  if  the  court  shall  be  of  the  opinion  that  the  interest 
of  the  married  woman  will  be  promoted  by  a  sale  thereof,  may 
make  such  decree  as  may  be  necessary  to  convey  absolute  title 
thereto." 

By  act  of  March  14,  1878,^  the  second  section  of  this  statute 
was  amended  in  the  following  respects  : 

The  words  "  to  which  he  may  be  entitled  by  the  laws  now  in 
force  "  (in  italics  in  the  act  as  quoted)  were  wholly  omitted,  and 
in  their  place  were  inserted  the  words  "  nor  the  wife  of  dower  in 
her  husband's  estate." 

At  the  end  of  the  second  section  were  also  added  the  following 
words  :  "  provided  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  modify  or  alter  section  7  of  chapter  123,  Code,  1873, 
except  as  hereinafter  provided  ;  that  is  to  say,  where  the  wife  is  a 
minor,  having  an  estate  in  the  hands  of  a  guardian,  it  shall  not  be 
lawful  for  said  guardian  to  pay  or  turn  over  her  estate  before  she 
attains  the  age  of  twenty-one  years,  notwithstanding  her  marriage." 

In  the  act  of  April  4,  1877  (as  contained  in  the  printed  acts), 
the  last  line  of  the  second  section  reads,  "  so  far  as  they  are  in 
conflict  therewith."  In  the  enrolled  bill  the  words  were,  "  so  far 
as  they  are  not  in  conflict  therewith."  But  in  the  act  of  March 
14,  1878,  amending  and  re-enacting  the  act  of  April  4,  1877,  the 
word  not  was  omitted  both  from  the  enrolled  bill  and  from  the 
printed  act. 

A  question  arose  whether  under  a  proper  construction  of  this 
act,  having  regard  to  the  omission  of  the  word  not,  a  separate  estate 
created  by  gift,  grant,  devise,  etc.,  was  not  destroyed  by  the  act. 
But  the  court  of  appeals  ^  declared  that  the  word  "  not "  had  mani- 
festly been  omitted  through  accident  or  inadvertence  and  that  the 
statute  must  be  read  as  if  that  word  had  been  only  inserted.  And  the 

1  Acts  1877-8,  p.  247. 

'  Hutchings  v.  Commercial  Bank,  91  Va.  71. 
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question  being  further  before  the  court  whether  or  not  the  husband 
was  entitled  to  curtesy  in  his  wife's  equitable  separate  estate,  of 
which  she  had  the  power  of  disposition  by  will  and  which  power 
she  had  exercised,  it  was  held,  as  had  been  held  before,*  that  the 
surviving  husband  had  no  such  right  although  all  the  common 
law  requisites  therefor  existed. 

The  subsequent  comprehensive  revision  and  re-enactment  of 
the  whole  law  of  Virginia  with  regard  to  the  property  rights  of 
married  women  ^  declare  '  that  the  remedy  provided  for  a  married 
woman  by  the  third  section  of  the  act  of  April  4,  1877,  is  re- 
served to  her  as  to  any  estate  which  shall  have  become  her  sepa- 
rate estate  under  the  said  act  or  either  of  the  other  acts  "men- 
tioned in  this  chapter."  *  But  in  other  respects  it  is  provided  that 
the  remedies  for  and  against  a  married  woman  and  her  estate, 
which  shall  have  become  her  separate  estate  under  those  acts,  shall 
be  the  same  as  those  for  and  against  a  married  woman  and  her 
estate,  which  is  made  her  separate  estate  by  chapter  103,  Code 
1887. 

It  continues  to  be  important,  therefore,  in  spite  of  the  subse- 
quent revision  of  the  law,  to  understand  what  property  became  the 
separate  estate  of  the  married  woman  under  those  acts,  and  what 
remedy  was  provided  for  a  married  woman  by  the  third  section  of 
the  act  of  April  4,  1877. 

Commenting  upon  the  proper  mode  of  construing  these  statutes, 
a  distinguished  writer  '  on  this  subject  says  :  "  In  the  interpreta- 
tion of  the  Yirginia  statute  the  construction  must  be  strict  and 
liberal — strict  in  ascertaining  what  is  to  be  held  as  separate  estate, 
but  liberal  when  declaring  the  powers  of  married  women  over 
what  has  been  made  her  separate  estate  by  the  statute." 

Consequently,  attention  is  called  to  the  fact  that  the  act  was 

1  Chapman  v.  Price,  83  Va.  392. 

2  Ch.  103,  Code  1887. 
■'  2  2298. 

'  Ch.  103,  Code  1887. 

'  M.  P.  Burks,  Property  Eights  of  Married  Women,  p.  60. 
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strictly  cctastrued  when  the  court  of  appeals  ^  held  that  damages 
for  injuries  to  the  wife's  person  were  not  within  the  meaning  of 
the  act  and  not  her  separate  property ;  but  in  a  later  case,^  involv- 
ing the  rights  and  powers  of  a  wife  over  property  made  her  separate 
estate  by  the  act,  the  court  said  :  "  Now,  this  act  being  obviously  an 
enabling  act,  it  should  not  be  construed  strictly,  as  in  derogation 
of  the  common  law,  nor  technically,  but  fairly,  so  as  to  carry  out 
the  intention  of  the  legislature,  which  is  to  secure  to  the  feme 
coveH,  as  separate  estate,  free  from  the  debts,  liabilities  and  disposal 
of  the  husband,  all  the  property  acquired  at  the  times  and  in  the 
ways  pointed  out  in  said  act,  and  not  in  anywise  to  affect  or  change 
the  personal  relations  of  husband  and  wife  which  enter  into  the 
status  of  marriage."  ^ 

But  the  imperfections  and  silence  of  the  act  on  many  important 
questions  has  led  Mr.  Burks*  to  suggest  that  the  best  policy  in  con- 
struing the  act  was  to  follow,  as  far  as  practicable  (where  the  stat- 
ute is  silent),  the  law  pertaining  to  equitable  separate  estates  and 
the  rules  applicable  to  such  estates,  "  for,"  as  that  learned  writer 
further  said,  "  as  there  was  no  separate  estate  at  common  law,  there 
were  no  rules  for  its  government,  and  hence,  where  the  statute 
created  a  legal  separate  estate,  a  bastard  was  born  into  the  common 
law  family,  with  no  father  to  care  for  or  protect  it,  and  we  must, 
of  necessity,  look  to  equity,  where  such  estates  were  recognized, 
cared  for  and  protected,  for  proper  rules  and  principles  to  rear  it 
to  the  full  statue  of  manhood." 

In  construing  the  words  used  by  the  statute  the  opinion  ex- 
pressed' is,  that  the  sentence  "such  woman  shall  have  power  to 
contract  in  relation  to  " — her  separate  estate — "  as  if  she  were  a 
feme  sole  "  means  the  same  thing  as  the  words  "  with  reference  to  " 

1  N.  &  W.  E.  E.  V.  Prindle  &  Wife,  82  Va.  122. 
'  Alexander  i'.  Alexander,  85  Va.  367. 

'  Citing  2  Bishop  on  Married  Women,  ^8  to  §  23;  Wells'  Sep.  Prop.,  &c.,  ?  8; 
Schouler  on  Husband  and  Wife,  I  211. 

■•  Property  Eights  Married  Women,  pp.  61,  62. 
5  M.  P.  Burks,  p.  63. 
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her  separate  estate,  which  are  shown '  to  have  been  constantly  in- 
terpreted to  mean  "  upon  the  faith  and  credit  of." 

And  it  is  thought^  that  the  words  "separate  and  sole  trader" 
import  that  the  wife  must  ti'ade  or  be  engaged  in  commerce,  and 
tlierefore  that  she  cannot  be  a  feme  sole  earner,  although  it  has 
been  held  in  Virginia  that  she  may  keep  a  boarding-house  ^  or  run 
a  hotel  with  a  bar  attached.^ 

The  effect  of  the  act  upon  marital  rights  of  husbands,  holding 
that  relation  at  the  date  of  its  passage,  was  to  continue  their  vested 
rights  as  to  any  property  then  owned  by  their  wives,  but  as  to  any 
property  thereafter "  acquired,  and  in  the  case  of  any  marriages 
taking  place  thereafter,  the  property  of  the  wife  became  her  sole 
and  separate  estate. 

"  The  iirst  section,"  say's  Burks,  J.,°  "  secures  a  separate  estate 
to  the  woman  in  the  property  owned  by  her  at  the  time  of  her  mar- 
riage, and  the  rents,  issues  and  profits  thereof,  and  also  in  the 
property  acquired  by  her  durmg  marriage  as  a  separate  and  sole 
trader,  while  the  second  section  secures  to  her  such  separate  estate 
in  all  property  acquired  by  her  after  and  during  marriage,  in  either 
of  the  modes  designated  in  that  section." 

This  was  declared  to  give  the  wife  a  property  right  in  the'  choses 
in  action  of  her  husband  purchased  by  her,  for  she  might  under 
tlie  act,  as  she  might  of  her  equitable  separate  estate,  have  given 
the  estate  to  her  husband.'  But  to  be  subject  to  the  provisions  of 
the  act,  the  property  must  have  been  acquired  in  the  way  pointed 
out  by  the  act,  that  is  by  gift,  grant,  purchase,  inheritance,  devise 

1  Citing  Armstrong  v.  Pitts,  13  Grat.  240;  Darnall  v.  Smith's  Adm'r,  26  Grat. 
884;  Garland  D.  Pamplin,  32  Grat.  317;  Frank  &  Adler  r.  Lilienfeld,  33  Grat.  397. 

2  Burks,  p.  65. 

^  Alexander  i'.  Alexander,  85  Va.  353,  372. 

*  Farley  v.  Tillar,  81  Va.  275. 

*  Beecher  v.  Wilson,  Burns  &  Co.,  84  Va.  819. 

*  Williams  v.  Lord  &  Robinson,  75  Va.  398. 

'  Beeclier  v.  Wilson,  Bums  &  Co.,  84  Va.  819;  Osburn  v.  Tlirocmorton,  90  Va. 
31G. 
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or  bequest,  or  else  as  a  separate  and  sole  trader.^  And  the  word 
"  acquired  "  in  the  act  has  been  construed  to  mean  actual  control 
and  possession,  and  not  merely  acquisition  of  title.'' 

"  For  the  same  reason,"  says  Mr.  Burks,'  "  we  should  suppose, 
that  money  recovered  for  the  personal  services  of  the  wife  (not  as 
a  sole  trader)  would  be  the  property  of  the  husband,  and  not  the 
separate  estate  of  the  wife,*  as  the  act  does  not  give  the  wife  the 
benefit  of  her  personal  labor,  except  when  acting  as  sole  trader. 
If,  however,  the  damages  were  for  injury  to  the  separate  property 
of  the  wife,  these,  -too,  would  be  her  separate  estate."  ^ 

The  statute  has  a  marked  effect  upon  what  are  termed  the  in- 
choate rights  of  the  husband  in  the  wife's  estate.  His  inchoate 
tenancy  by  the  curtesy  and  his  right  to  reduce  into  possession  his 
wife's  choses  in  aOtion  are  destroyed,  neither  being  vested  rights." 
But  after  the  death  of  the  wife  the  husband  is  her  sole  distributee,'^ 
and  as  we  have  seen  before,*  he  is  entitled  to  curtesy  in  her  lands 
(the  common  law  requisites  for  such  an  estate  existing),  from  which 
she  has  not  parted  in  her  lifetime.''  But  while  by  alienation  in 
her  lifetime  she  may  defeat  the  curtesy  of  the  husband,  eliminating 
thus  the  initiate  right,  yet  she  may  not  by  will  take  away  his 
curtesy  which  by  her  death  (the  other  requisites  existing)  becomes 
consummate,'"  for  the  act  itself  provides  that  nothing  in  it  con- 
tained shall  be  construed  to  deprive  the  husband  of  curtesy  in  the 

1  N.  &  W.  K.  K.  Co.  V.  Prindle  and  Wife,  82  Va.  122. 

'  Alexander  v.  Alexander,  85  Va.  353;  Keagy  et  als  v.  Trout  et  als,  85  Va.  390; 
Burks'  Property  Eights  of  Married  Women,  p.  66. 
'  Id.,  p.  67. 

*  Citing,  however,  the  peculiar  circiunstances  of  the  case  of  Campbell  i'.  Bowles, 
30  Grat.  652,  and  the  dictum  in  Breeding  v.  Davis,  77  Va.  650. 

5  Alexander  i;.  Alexander,  85  Va.  353,  371;  A.  &  D.  R.  Co.  o.  Ironmonger,  95 
Va.  625.  See  Eichmond  E.  E.  Co.  v.  Bowles,  92  Va.  738,  as  to  the  effect  of  Ch. 
103  of  Code  upon  this  question. 

^Breeding!).  Davis,  77  Va.  639;  Alexander  i;.  Alexander,  85  Va.  353. 

'  Breeding  v.  Davis,  77  Va.  639. 

*  Ante. 

«  Browne  v.  Bockover,  84  Va.  424. 
'"  Browne  v.  Bockover,  84  Va.  432. 
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wife's  real  estate  to  which  she  was  entitled  by  the  laws  then  in 
force.  The  act  provides  that  the  wife  may  contract  in  relation  to 
and  for  the  disposal  of  her  legal  separate  estate,  and  that  she  may 
also  make  contracts  as  a  separate  and  sole  trader,  but  it  also  re- 
quired that  the  husband  should  join  in  any  contract  in  reference  to 
her  real  or  personal  property,  other  than  such  as  she  might  acquire 
as  sole  trader.' 

Of  this  last  provision  of  the  statute,  Mr.  Burks  ^  says  :  "  It  is 
doubtful  what  was  intended  by  the  husband  joining  in  his  wife's 
contracts ;  whether  he  is  to  join  so  as  to  be  jointly  bound  with 
her,  or  merely  join  so  as  to  give  assent  to  the  contract.  In  Wil- 
liams V.  Lord  &  Robinson,  75  Va.  390,  the  wife  created  her  sep- 
arate estate  by  the  purchase  of  the  debts  of  her  husband,  in  which 
contract  of  purchase  the  husband  did  not  unite,  and  the  contract 
of  purchase  was  upheld  by  the  court,  though  the  failure  of  the 
husband  to  unite  in  the  contract  is  not  commented  on.  Doubtless 
he  consented  to  the  arrangement,  but  this  does  not  appear,  and  the 
court  seems  to  have  acted  on  the  idea  that  this  requirement  of  the 
statute  had  no  application  till  after  the  estate  was  acquired^" 

Comment,  however,  is  made  upon  the  case  of  Alexander  w. 
Alexander,  85  Va.  353,  in  which  a  firm  of  which  the  husband  waa 
a  member,  confessed  judgment  on  a  bond  of  the  firm  held  by  the 
wife,  the  confession  being  to  the  husband  and  wife,  and  of  this  the 
court  said :  "  We  can  perceive  no  valid  reason  why  she  may  not 
as  well  sue  her  husband  as  another  at  law  upon  any  contract  made 
with  him  after  the  passage  of  the  act."  And  from  this  the  con- 
clusion is  reached '  that  the  wife  may  contract  with*  her  husband, 
and  that  he  need  not  join  in  all  of  her  contracts  in  the  sense  of 
being  bound  with  her,  but  that  if  she  seeks  to  bind  herself  to  one 
other  than  her  husband,  he  must,  as  required  by  the  statute,  in 
some  way  join  m  the  contract.     So  it  is  held,*  too,  that  the  wife 

1  Crockett  and  Wife  v.  Doriot,  85  Va.  240. 
^  Property  Eights  of  Married  Women,  p.  71. 
'  Property  Eights  of  Married  Women,  p.  72. 
■*  Alexander  v.  Alexander,  85  Va.  353. 


§  325  THE    PROPERTY    OF    A    MARRIED    WOMAN.  1125 

may  contract  with  her  husband  in  relation  to  her  separate  estate, 
and  may  lend  him  money,  and  if  it  is  not  paid  she  may  recover  it 
by  action  at  law  in  the  name  of  the  husband  and  wife  against  the 
husband. 

In  spite  of  the  comprehensive  provisions  of  the  act  the.  wife 
may  not  contract  so  as  to  bind  herself  personally,  the  power  to 
contract  being  in  relation  to  her  legal  separate  estate.  Hence  no 
general  judgment  may  be  rendered  against  her  under  the  act  so  as 
to  reach  by  execution  any  of  her  property  except  her  separate  es- 
tate owned  at  the  time  the  contract  was  made.^  But  as  we  have 
before  seen  the  amended  statute  ^  makes  the  corpus  of  the  real  or 
personal  equitable  separate  estate,  as  is  the  corpus  of  the  legal 
separate  estate,  liable  for  the  debts  of  the  married  woman. 

Finally  of  this  act  of  April  4,  1877,  it  is  observed'  that  while 
it  is  said  that  the  married  woman  "  may  sue  and  be  sued  as  if  she 
were  a  feme  sole,"  yet  she  may  only  so  sue  as  to  causes  of  action 
given  by  the  statute,  and  she  may  not  under  that  statute  sue  for 
personal  torts.  While  it  is  provided  that  "  she  may  devise  and 
bequeath  the  same  as  if  unmarried,"  yet  she  may  not,  as  she  may 
of  her  equitable  separate  estate,  so  dispose  of  it  by  will  as  to  de- 
prive her  husband  of  his  curtesy. 

D.  The  Present  Statute. — The  Revisors  of  1887  with  painstak- 
ing care  and  conscientious  energy  devoted  themselves  to  redrafting 
and  making  into  one  comprehensive  chapter  the  whole  law  relating 
to  the  property  rights  and  liabilities  of  married  women.  While 
preserving  intact  the  equitable  separate  estate  of  the  wife,  the  en- 
deavor seems  in  all  other  respects  to  have  been  to  come  as  near  as 
the  conditions  would  admit,  and  the  authority  of  the  act  of  the 
legislature  appointing  them  extended,  to  making  of  the  married 
woman  a  feme  sole  as  to  all  of  her  property.     Of  the  necessity  for 

'  Crockett  v.  Doriot,  85  Va.  240. 

'  Code,  i  2295,  as  amended  by  act  of  February  24,  1895,  Acts  1895-6,  p.  486. 

'  Property  Rights  of  Married  Women,  p.  74. 
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this  reconstruction  of  the  law  on  this  subject,  Judge  E.  C.  Burks ' 
says : 

"But  on  the  4th  of  April,  1877,  another  act  was  passed  which 
did  create  such  estate  (a  separate  estate).  As  generally  agreed,  it 
was  loosely  framed,  and  has  given  rise  to  considerable  litigation. 
*  *  *  These  acts  are  not  retained  in  the  Code,  except  so  far 
as  to  reserve  rights  which  have  become  vested  under  them,  and 
one  remedy  which  is  peculiar.  With  this  exception,  the  remedies, 
in  respect  to  estates  created  by  these  acts,  are  the  same  as  those 
relating  to  separate  estates  created  by  the  Code.  Vested  rights, 
of  course,  could  not  be  disturbed.  No  two  statutes  in  the  States 
on  this  subject,  so  far  as  I  have  observed,  are  precisely  the  same. 
There  is  a  general  agreement  in  the  intent  to  create  the  separate 
estate  and  to  protect  the  woman's  interest,  but  there  is  a  great 
diversity  in  the  mode  and  extent  of  the  protection  given.  Some 
of  the  statutes  confer  upon  her  so  much  larger  and  more  exclusive 
powers  over  her  estate  than  others  do.  It  is  believed  that  the  Code, 
in  that  respect,  goes  as  far  perhaps  as  any  law  of  any  of  the  States." 

The  law  thus  referred  to  is  contained  in  chapter  103,  section 
2284  to  section  2298  inclusive,  of  which  only  section  2295  has 
been  since  amended  by  any  act  of  the  legislature.  The  separate 
estate  spoken  of  in  discussing  tliis  law  means  the  legal  separate 
estate  created  under  provisions  of  the  law. 

By  the  terms  of  the  statute  all  real  and  personal  estate  owned 
by  any  woman  marrying  after  May  1,  1888,  or  which  she  may 
thereafter  acquire  in  any  way,  and  also  all  the  income,  increase, 
profits,  etc.  therefrom  are  declared  to  be  her  separate  estate.  The 
separate  estate  is  further  declared  to  include  rights  in  action,  dam- 
ages for  a  wrong,^  and  compensation  for  property  taken  for  public 
use  to  which  a  woman  is  entitled  at  her  marriage  or  during  cover- 

'  One  of  the  Kevisors.  Address  as  President  of  the  Virginia  State  Bar  Associa- 
tion, 1891.     2  Barton's  Law  Pr.,  p.  1382. 

'  I  2284,  Code,  makes  damages  for  a  wrong  sustained  by  a  married  woman  her 
separate  estate,  and  an  action  therefor  must  be  maintained  in  her  name  alone,  it 
being  error  to  join  her  husband  as  co-plaintiff.     N.  &  W.  E.  E.  Co.  v.  Dougherty, 
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ture.  But  she  is  not  entitled  to  a  right  to  damages  or  to  a  right 
of  action  therefor  against  her  husband  for  any  injury  to  her  person 
committed  by  him  before  their  marriage  or  during  the  coverture.* 
The  separate  estate  of  a  married  woman  is  not  subject  to  the 
use,  control  or  disposal  of  her  husband,  or  to  his  debts  or  liabili- 
ties, whether  contracted  before  or  after  marriage.  A  married 
woman  has  all  the  rights,  powers  and  control  over  her  legal  sepa- 
rate estate  that  she  would  have  if  she  were  a  feme  sole,  and  by  her 
sole  act  she  may  encumber,  convey,  devise,  bequeath,  or  otherwise 
dispose  of  it  in  the  same  manner  and  with  the  like  eifects  as  if 
she  were  unmarried ;  but  her  husband  is  still  entitled  to  curtesy 
as  he  was  at  common  law.  That,  however,  does  not  entitle  him 
to  the  possession  or  use,  or  to  the  rents,  issues  and  profits  of  the 
estate  during  coverture.  Except  as  a  partner  with  her  husband,' 
a  married  woman  may  engage  in  trade  and  carry  on  business  for 
her  separate  use  and  benefit,  just  as  if  she  was  unmarried ;  and 
all  her  work  and  labor  for  any  other  person  than  her  husband  or 
children  ^  shall,  unless  there  be  an  express  agreement  to  the  con- 
trary, be  presumed  to  be  on  her  separate  account.''     The  products 

92  Va.  372.  For  torts  connected  with  her  separate  estate  she  is  alone  liable,  but 
for  torts  not  so  connected  it  is  thought  that  the  husband  remains  liable  as  at  com- 
mon law,  along  with  the  wife.  Prof.  W.  M.  Lile,  4  Va.  Law  Register,  p.  424. 
See  also  Ante,  p.  1107.  For  torts  committed  against  the  husband,  see  4  Va.  Law 
Kegister,  p.  426. 

'  But  it  seems  that  he  may  sue  her  for  torts  suffered  by  him  at  her  hands  in  con- 
nection with  her  legal  separate  estate  or  business,  and  for  any  tort  committed  by 
her  against  him  prior  to  the  marriage;  or  for  any  injury  to  his  estate  committed  by 
her  before  the  marriage  or  in  connection  with  her  separate  estate  or  business  since 
the  marriage.     Prof.  W.  M.  Lile,  4  Va.  Law  Eegister,  427,  428. 

'  In  West  Virginia,  see  Ringold  v.  Smith,  35  W.  Va.  186,  and  Post,  this  chapter, 
Div.  E. 

'  But  unless  so  engaged  in  trade,  business,  work  or  labor  for  another,  her  time 
and  services  belong  to  her  husband,  so  that  in  an  action  for  personal  injuries,  she 
cannot  in  such  case  recover  damages  for  loss  of  her  time.  Kichmond  Ey.  &c.  Co. 
V.  Bowles,  92  Va.  738;  Atlantic  &c.  E.  Co.  v.  Ironmonger,  95  Va.  625. 

*  But  the  husband  may  recover  for  the  expense  of  the  cure  of  the  wife,  loss  of 
her  household  services  and  of  her  society  and  companionship.  Eichmond  &c.  Ey. 
Co.  V.  Bowles,  92  Va.  638,  644,  and  other  cases  cited  by  Professor  Lile,  4  Va.  Law 
Kegister,  416. 
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and  earnings  of  such  trade,  business,  work  and  labor  are  her  sepa- 
rate estate.  She  may  also  make  contracts  as  if  sole  in  respect  to 
her  trade,  business,  labor  and  services,  and  as  to  her  legal  separate 
estate  or  upon  its  faith  and  credit,  and  as  to  all  such  matters  and 
upon  contracts  and  liabilities  made  or  incurred  before  her  mar- 
riage, she  may  sue  and  be  sued  in  the  same  manner  as  if  she  was 
unmarried.  A  personal  judgment  in  any  such  case  may  be  ren- 
dered for  or  against  the  married  woman  as  if  she  was  a  feme  sole  ; 
and  such  judgment  may  be  enforced  against  her  legal  separate 
estate,  her  trade,  business,  etc.,  just  as  if  she  was  an  unmarried 
woman.'  The  husband  is  not  liable  for  any  debt  contracted  by 
the  wife  before  marriage,  when  such  marriage  shall  have  taken 
place  after  March  31,  1875.  Nor  is  he  liable  on  any  contract 
made  by  his  wife  with  respect  to  her  separate  business,  trade  or 
services,  or  with  regard  to  her  separate  estate. 

The  provisions  of  the  statute  are  not  to  be  construed  to  prevent 
the  creation  of  equitable  separate  estates,^  which  are  to  be  held 
according  to  the  provisions  of  the  respective  settlements,  and  are 
to  be  governed  by  the  rules  and  principles  of  equity  applicable  to 
such  estates.  But  if  a  woman  thus  entitled  to  a  legal  separate 
estate,  dies  intestate  as  to  such  estate,  or  any  part  of  it,  it  passes 
under  the  provisions  of  chapter  113  of  the  Code,  subject  to  her 
debts  and  to  the  curtesy  of  her  husband  if  he  survive  her.  But 
if  the  husband  wilfully  deserts  or  abandons  his  wife,  and  such 
desertion  or  abandonment  continues  until  her  death,  he  is  barred 
of  all  interest  in  the  separate  or  other  estate  of  his  wife,  as  tenant 
by  the  curtesy,  distributee  or  otherwise. 

The  statute '  expressly  provides  that  every  contract  made  there- 
after by  a  married  woman,  which  she  has  the  power  to  make,  shall 
be  deemed  as  intended  to  be  made  with  reference  to  her  estate, 
which  by  the  statute  is  made  her  separate  estate,  as  a  source  of 

1  Duval  and  Wife  v.  Chelf  &  Co.,  92  Va.  489. 

*  Contra  in  West  Virginia.     Post,  Div.  E. 

s  I  2295  as  amended  February  24,  1896,  Acts  1895-6,  p.  486. 
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credit,  and  every  such  contract  shall  be  deemed  as  intended  to  be 
made  with  reference  to  her  equitable  separate  estate  also,  if  any 
she  has,  as  a  source  of  credit,  to  the  extent  of  her  power  over  the 
same,  unless  the  contrary  intention  is  expressed  in  the  contract ; 
provided,  however,  that  if  the  contract  be  a  covenant  of  warranty 
in  such  writing,  as  is  mentioned  in  section  2502  (contracts  to  con- 
vey real  or  personal  estate),  it  shall  be  subject  to  the  provisions  of 
that  section.  This  section  of  the  Code^  provides  that  such  writing 
shall  not  operate  any  further  upon  the  wife  or  her  representatives 
by  means  of  any  covenant  or  warranty  contained  therein  which  is 
not  made  with  reference  to  her  separate  estate  as  a  source  of  credit, 
or  which,  if  it  relate  to  her  said  right  of  dower  or  to  any  estate  or 
interest  conveyed  other  than  her  OAvn,  is  not  made  with  reference 
to  her  separate  estate  as  a  source  of  credit.^ 

Rights  accrued  or  accruing  before  May  1,  1888,  in  virtue  of 
the  act  of  the  General  Assembly  of  April  4,  1877,  and  the  amend- 
ment thereto  of  chapter  268,  Acts  1878,  to  a  married  woman  who 
is  a  minor,  and  the  rights  given  by  the  act  of  March  31,  1875, 
remain  unimpaired  as  respects  the  estate  of  a  married  woman  made 
separate  estate  by  the  statute,  except  that  it  is  not  necessary  that 
the  husband  shall  join  in  any  contract  made  after  May  1,  1888, 
by  the  wife  concerning  the  personal  estate  which  shall  have  be- 
come her  separate  estate  under  the  said  acts  or  either  of  them ; 
nor  need  he  be  joined,  unless  interest  requires  it,  in  any  suit  by 
or  against  her  upon  any  contract  made  or  liability  incurred  with 
reference  to  her  estate,  which  shall  have  become  her  estate  under 
those  acts. 

Now  by  act  of  March  3,  1898,  Acts  1897-8,  p.  744,  it  is  pro- 
vided that  from  and  after  that  date,  in  any  case  in  which  under 
the  existing  laws  an  adult  married  woman  might  sue  at  law  or  in 

1  Amended  by  act  of  March  6,  1890,  Acts  1889-90,  p.  193. 

'  She  may  not  therefore  be  held  in  such  a  deed  to  the  covenant  of  warranty 
therein  contained  unless  the  deed  relate  also  to  her  separate  estate,  and  then  only 
80  far  as  it  does  relate  to  that  estate,  or  to  that  estate  a*  g,  source  of  credit. 
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equity  by  her  next  friend,  she  may  sue  in  her  own  name  and  it 
shall  not  be  necessary  for  her  to  sue  by  next  friend. 

In  considering  the  liability  of  and  mode  of  subjecting  an  equi- 
table separate  estate  to  the  payment  of  debts  contracted  by  a 
married  woman,  we  have  seen  that  all  of  the  conditions  of  fact 
essential  to  the  creation  of  such  a  liability  must  be  averred  in  the 
bill ;  and  that  also  the  existence  of  property  at  the  time  that  the 
debt  was  contracted  was  one  of  those  essential  conditions.  More- 
over, only  property  existing  at  the  time  the  debt  is  contracted  is 
liable  for  its  payment,  and  not  until  recent  decisions,  followed 
promptly  by  a  statute,  was  the  corpus  of  the  equitable  separate 
estate  of  a  married  woman  liable  for  her  debts. 

The  legal  separate  estate  established  under  the  provisions  of 
chapter  103  of  the  Code  of  1888  diifers  from  the  equitable  separate 
estate  in  the  respect  that  a  judgment  obtained  against  her  under 
the  provisions  of  the  Code  may  be  enforced  against  her  and  any 
separate  estate  she  has,  or  may  subsequently  acquire  (but  only 
against  such  estate),  in  the  same  manner  as  if  she  was  unmarried. 

So  that  the  co)'pus  of  the  legal  as  well  as  the  equitable  separate 
estate,  being  bound  for  debts  for  which  those  estates  are  liable, 
they  only  differ  in  the  fact  that  after-acquired  property  (after  the 
debt  was  contracted)  is  liable  for  the  debts  of  the  legal  separate 
estate  while  only  property  owned  at  the  time  can  be  subjected  to 
a  debt  of  the  equitable  separate  estate. 

The  necessity  for  speaking  of  the  debt  as  of  one  or  the  other 
estates,  instead  of  the  debt  of  the  married  woman,  suggests  the 
open  question  which  has  been  the  subject  of  able  debate.'     That 

iProf.  W.  M.  Lile,  3  Va.  Law  Register,  635;  Id.,  Vol.  4,  p.  420;  Mr.  M.  P. 
Burks,  Id.,  p.  797. 

Judge  E.  C.  Burks  was  one  of  the  Kevisors  of  the  Code  of  1888  and  seems  to 
have  taken  a  special  interest  in  this  reconstruction  of  the  laws  relating  to  the  prop- 
erty rights  of  married  women.  What  he  says  on  the  subject,  has  therefore  the 
greater  weight,  great  as  is  the  weight  to  be  attached  to  anything  he  says  on  any 
legal  subject.  In  his  note  of  comments  to  the  case  of  Duval  r.  Chelf,  1  Va.  Law 
Eegister,  899,  .Judge  Burks  says:  "If,  therefore,  she  became  bound  by  vii-tue  of 
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is  whether  as  to  her  legal  separate  estate  a  married  woman  is  to  be 
considered,  as  she  is  under  the  law  of  West  Virginia,  a  feme  sole, 
contracting  in  her  person  instead  of  by  her  estate ;  or  if  under  the 

any  statute,  removing  her  common  law  liability,  it  was  essential  to  allege  the  fact 
by  which  under  the  statute  her  disability  was  removed,  in  order  to  show  good  cause 
of  action."  Preceding  the  use  of  the  expression  quoted,  the  annotator  had  noted 
the  fact  that  the  case  of  Duval  v.  Chelf  was  an  action  ex  contractu  against  husband 
and  wife.  "  The  relation  of  husband  and  wife  was  alleged  in  the  declaration.  It 
thus  appeared  on  the  face  of  the  pleading  that  at  common  law  the  wife  was  not 
bound  by  the  bond  sued  on;  for  by  the  common  law,  she  was  not  competent  to 
make  any  contract." 

If  then  the  statute  meant  to  wholly  abrogate  the  common  law  and  make  of  the 
married  woman  a  free  contracting  feme  sole,  and  not  a  person  entitled  to  contract 
only  when  surrounded  by  certain  conditions,  it  would  not  have  followed  that  the 
description  of  her  married  state  in  the  declaration  would  have  been  an  allegation 
of  her  common  law  contractual  slavery,  for  the  statute  would  have  wholly  set  her 
free. 

Again,  in  his  address  before  the  Bar  Association  (2  Barton's  Law  Pr.,  p.  1385), 
Judge  Burks  says:  "As  the  married  woman  can  make  no  contracts  binding  her 
separate  estate  except  such  as  are  made  in  respect  to  that  estate,  or  upon  the  faith 
and  credit  thereof,  it  was  foreseen  that  the  same  question,  so  often  arising  in 
dealing  with  equitable  separate  estates,  namely,  whether  the  woman  by  her  con- 
tract intended  to  make  her  estate  liable — in  the  determination  of  which  question 
there  is  no  little  confusion  in  the  decisions  of  the  courts — would  probably  arise  in 
respect  to  her  contracts  authorized  by  the  Code.  It  was,  therefore,  provided  as  a 
rule  of  construction,  that  any  contract  made  by  a  married  woman,  which  she  has 
the  power  to  make,,  shall  be  deemed  to  be  made  with  reference  to  her  statutory 
estate  as  a  source  of  credit." 

Surely  if  the  object  of  the  framers  of  the  statute  was  to  make  of  the  married 
woman  a  free  contracting  agent  with  power  to  bind  herself,  and,  therefore,  her 
property,  instead  of  a  person  of  limited  and  conditional  contracting  power,  it  would 
not  have  been  necessary  to  provide,  as  the  statute  does  so  carefully,  that  ' '  she  may 
make  contracts,  as  if  sole,  in  respect  to  such  trade,  business,  labor,  services  and  her 
said  separate  estate,  or  upon  the  faith  and  credit  thereof." 

If  the  Eevisors  had  intended  to  "make  a  man  of  her,"  it  would  have  required 
but  a  short  and  simple  sentence  to  accomplish  that  purpose,  and  those  men  did  not 
lack  the  power  to  use  words  which  would  very  clearly  convey  their  meaning. 

The  real  difficulty  seems  to  be  less  in  the  construction  of  the  words  of  the 
statute  than  it  is  in  the  surprise  incidental  to  finding  out  that  it  never  was  the 
purpose  of  the  framers  of  this  law  to  turn  the  married  woman  into  a  feme  sole.  It 
is,  perhaps,  to  be  regretted  that  they  did  not  do  so;  that  they  did  not  abolish  the 
equitable  separate  estate;  that  they  ever  did  create  this  qualified  legal  separate 
estate;  that  they  did  not  simply  provide  that  except  in  certain  matters  wisely 
reserved  as  affecting  her  relations  to  her  husband,  a  married  woman  was  to  be 
and  to  be  treated  as  to  all  of  her  property  and  engagements  just  as  if  she  was  a 
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provisions  of  chapter  103  her  contractual  power  is  still  the  opera- 
tion of  her  estate  and  not  of  her  person,  and  consequently  whether 
it  is  necessary  that  the  conditions  essential  to  contractual  power 
(the  existence  and  ownership  of  estate  when  the  debt  is  contracted) 
must  be  averred  in  the  declaration  or  bill  charging  her  with  its 
payment. 

That  the  conditions  essential  to  charging  the  married  woman 
with  liability  for  a  debt  as  against  her  legal  separate  estate,  must 
be  averred  in  the  pleadings  has  been  definitely  determined  by  the 
court  of  appeals  in  the  case  of  Duval  v.  Chelf,  92  Va.  489.' 
This  being  so  it  would  seem  to  follow  without  other  authority  that 
there  must  be  conditions  essential  to  the  creation  of  the  debt  with 
accompanying  liability  for  the  same,  and  much  as  such  a  conclu- 
sion may  seem  to  be  open  to  the  argument  of  the  reduotio  ad  ab- 
surdum,  it  is  too  clearly  settled  by  the  statute  and  the  history  of 
its  creation  to  be  fairly  open  to  doubt  that  some  substantial  owner- 
ship of  property  or  some  accruing  products  and  earnings  of  a  trade, 
business,  work  or  labor,  must  have  existed  at  the  time  the  debt 
was  contracted  in  order  to  make  the  legal  separate  estate  of  the 
woman  liable  for  the  debt  or  to  justify  a  judgment  or  decree 
ag-ainst  her  therefor. 


feme  sole.  It  is  even  doubtful  if  it  waa  not  wiser  to  have  given  her  her  whole 
time,  and  not  to  have  confined  it  to  the  condition  of  being  a  sole  trader.  Kich- 
mond  Ky.  Co.  v.  Bowles,  92  Va.  738.  It  ia  an  unreasonable  fear  that  property 
emancipation  will  destroy  the  happiness  of  domestic  relations  if  they  are  founded 
on  a  basis  of  aftection,  and  if  they  are  not,  then  happiness  worth  the  consideration 
of  the  law-makers  does  not  exist. 

Thia  subject  of  a  married  woman's  contractual  powers  received  the  careful 
attention  of  Judge  Thomas  W.  Harrison  in  the  case  of  Stern  Bros.  &  Seidenbaok 
I;.  L.  &  A.  C.  Frenkle,  reported  in  Vol.  4,  p.  460,  Va.  Law  Kegister,  and  in  an 
able  opinion  rendered  in  that  case,  he  reaches  substantially  the  same  conclusions 
stated  in  the  text  and  in  this  note.  See  also  the  full  discussion  of  this  question  and 
of  the  whole  of  Ch.  103,  in  Vol.  4,  p.  413,  Va.  Law  Eegiater,  by  Prof.  W.  M.  Lile, 
taking  the  view  that  the  married  woman  may  contract  as  a  feme  sole,  that  is, 
though  at  the  time  she  makes  the  contract  she  does  not  own  any  property,  or  is 
not  engaged  in  any  business. 

*  Although  this  case  did  not  arise  under  the  provisions  of  Ch.  103  of  the  Code. 
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E.  The  Statute  of  West  Virginia. — Under  the  laws  of  West  Vir- 
ginia the  rights  of  property  of  married  women  have  passed  through 
rapid  progressive  stages.  Chapter  66  of  the  Code  of  1891  contains 
the  act  of  the  legislature  of  that  year,  which  is  a  re-enactment  and 
enlargement  of  the  law  on  the  same  subject  as  it  is  contained  in 
the  Code  of  1868.  But  the  act  of  1891  was  amended  and  re- 
enacted  by  the  act  of  February  16,  1893,  found  on  p.  6,  et  seq.,  of 
Acts  of  1893.  This  act  in  its  turn  was  amended  as  to  its  first 
section  by  the  act  of  February  24,  1893,  found  on  p.  158  of  the 
Acts  of  that  year,  and  section  3  of  the  act  of  1893,  was  amended 
by  the  act  of  February  21,  1895,  found  on  p.  21  of  the  Acts  of 
that  year. 

The  law  as  thus  amended  stands  as  follows  : 

The  separate  property,  real  and  personal,  and  the  rents,  issues 
profits  and  the  jncome  thereof,  of  a  married  woman  acquired  be- 
fore the  date  of  the  first  act  on  this  subject  under  the  laws  of  the 
State  of  West  Virginia  or  of  any  other  State  or  country,  are  her 
sole  and  separate  property  in  all  respects  as  if  she  was  a  single 
woman  and  the  same  is  in  no  way  subject  to  the  control  .of  her 
husband  or  liable  to  his  debts. 

Any  married  woman  may  take  by  inheritance,  or  by  gift,  grant, 
devise,  or  bequest,  and  hold  to  her  sole  and  separate  use ;  and  con- 
vey and  devise  real  and  personal  property,  and  any  interest  or 
estate  therein,  and  the  rents,  issues  increase  and  profits  thereof  in 
the  same  manner  and  with  like  effect  as  if  she  was  a  single  wo- 
man, and  the  same  shall  in  no  way  be  subject  to  the  control  and 
disposal  of  her  husband,  nor  liable  for  his  debts. 

Under  this  section  of  the  statute  it  was  held^  that  a  married 
woman  could  acquire  by  gift  from  her  husband  in  the  same  way 
and  to  the  same  extent  as  if  she  was  a  feme  sole ;  but  section  3 
of  the  act  of  1893  changed  the  law  in  this  respect  by  providing 
that  any  married  woman  should  be  empowered  to  take  by  inherit- 

•  Good  V.  Good,  39  W.  Va.  357. 
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ance,  gift,  devise,  etc.,  from  any  person  other  than  her  husband  just 
as  if  she  was  unmarried  and  to  hold  such  property  as  a  feme  sole. 
And  the  effect  of  the  statute  as  thus  amended  was  to  do  away 
thenceforth  with  equitable  separate  estates'  (which,  as  we  have 
seen,  is  not  true  of  the  Virginia  statute),  and  under  other  provis- 
ions of  the  same  act  to  provide  that  as  to  contracts  made  since 
that  date  actions  may  be  brought  and  judgments  rendered  binding 
the  separate  estate  whether  it  was  owned  by  the  married  woman 
at  the  time  of  the  contract  or  afterwards  acquired,  the  same  as  if 
she  was  a  feme  sole,  and  that  a  judgment  in  sucli  case  should  bind 
the  corpus  of  the  real  estate. 

But  unless  a  married  woman  is  living  separate  from  her  hus- 
band she  cannot  sell  her  real  estate  unless  her  husband  shall  unite 
in  the  deed  or  other  writing.^ 

Although  the  property  of  a  married  woman  is  thus  in  a  degree 
unfettered  as  to  its  liability  for.  her  debts,  it  is  held,^  that  if  she 
owns  both  personal  and  real  property  and  the  personal  property  is 
more  than  sufficient  to  pay  the  debt,  the  personal  property  must  first 
be  exhausted,  if  the  debt  was  contracted  in  her  trade  or  business. 

The  law  permits  an  action  against  the  husband  and  wife  jointly 
for  the  debt  of  the  wife  contracted  before  the  marriage,  but  pro- 
vides that  execution  issue  against,  and  that  the  judgment  only 
bind  the  separate  estate  of  the  wife  and  not  the  property  of  the 
husband.  But  it  is  further  provided  that  the  husband  thereafter 
acquiring  the  separate  property  of  the  wife,  shall  be  liable  for  the 
debts  of  the  wife  contracted  before  marriage,  to  the  extent  of  the 
property  so  acquired. 

'  Williamson  v.  Cline,  40  W.  Va.  195;  Oney  v.  Ferguson,  41  "W.  Va.  568.  So 
also  courts  of  law  have  by  the  same  act  jurisdiction  of  actions  and  to  render  per- 
sonal judgments  against  married  women  on  contracts  binding  their  separate  estates. 
Id.     But  as  to  the  torts  of  married  women,  see  Gill  v.  State,  39  W.  Va.  485. 

'  She  may  convey  by  power  of  attorney,  her  husband  uniting  in  the  deed.  I  3, 
Acts  1893,  as  amended  by  Acts  of  1895. 

3  Fitzgerald  v.  Wind  MiU  Co.,  42  W.  Va.  570.  For  interpretation  of  ?  12,  Ch. 
66,  Code  of  1893,  before  it  wag  re-enacted  and  changed  by  act  of  February  16, 
1893,  see  Oney  v.  Ferguson,  41  W.  Va.  568. 
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The  earnings  of  a  married  woman  and  property  purchased  with 
such  earnings  is  her  sole  and  separate  property,  not  subject  to  the 
control  of  her  husband  or  liable  for  his  debts,  and  the  separate  per- 
sonal property  of  any  married  woman  is  liable  for  her  debts  con- 
tracted during  coverture,  as  well  after  the  coverture  is  terminated 
as  during  its  continuance. 

As  the  West  Virginia  statute  was  enacted  under  the  Code  of 
1891,  it  was  held  that  no  debt  contracted  otherwise  than  under  its 
provisions  could  bind  her.' 

The  statute  permits  a  married  woman  living  separate  and  apart 
from  her  husband,  in  her  own  name,  to  carry  on  any  trade  or  busi- 
ness ;  and  the  stock  and  property  used  in  such  trade  and  the  issues 
and  profits  thereof,  together  with  her  own  savings  realized  from 
such  trade  or  business  or  otherwise,  is  her  sole  and  separate  prop- 
erty, and  is  not  subject  to  the  control  of  her  husband  or  liable  for 
his  debts. 

She  is  also  permitted  by  the  statute  to  insure  the  life  of  her 
husband ;  to  take  out  patents  for  inventions,  to  make  deposits  in 
banks,  and  to  hold  and  vote  stock  in  incorporated  companies. 

T/ie  Effect  on  Liens  of  a  Voluntary  Conveyance. 

§  326.  We  have  before^  observed  that  where  a  bill  is  filed  to 
set  aside  a  fraudulent  or  voluntary  conveyance,  liens  exist  under 
the  statute  in  the  following  order :  First,  liens  in  existence  before 
the  date  of  the  deed ;  second,  judgments  recovered  after  the  deed, 
but  before  the  bill  is  filed ;  third,  the  creditors  at  large  who  filed 
the  bill ;    fourth,  creditors   who  come  in,  in   the   order  of  their 


1  Oney  v.  Ferguson,  41  W.  Va.  568;  Schamp  v.  Security  Savings  &  Loan  Asso. 
28  S.  E.  E.  709.  For  the  way  in  which  a  married  woman  may  sue  and  be  sued 
under  the  statute  of  West  Virginia,  see  Ante,  Vol.  1 ,  p.  205. 

2  Anle,  Vol.  1,  p.  543.  Now  Code,  I  2460,  as  amended  by  act  of  March  2, 1894, 
Acts  1893-4,  p.  614;  Wallace's  Adm'r  et  al  v.  Treakle  et  al,  27  Grat.  479.  See 
also  Freeman  on  Judgments,  i  359. 
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coming.^  But  in  addition  to  the  lien,  thus  established  on  the 
corpus  of  the  property,  the  right  to  the  rents  and  profits  pending 
the  suit,  or  accrued  before  or  accumulated,  is  frequently  a  matter 
for  serious  consideration.  It  is  true,  generally,  that  rents  and 
profits  actually  received  by  a  mortgagor  or  equitable  owner  in 
possession,  or  which  have  accrued  before  an  order  of  sequestration 
is  made,  cannot,  as  such,  be  recovered  from  him  by  the  mortgagee,' 
but  a  court  of  equity  may  sequestrate  the  rents  and  profits  of 
mortgaged  property  where  a  forfeiture  has  occurred,  and  where  such 
rents  and  profits  are  necessary  to  discharge  the  incumbrances.' 
This,  as  we  have  seen,^  is  usually  done  by  the  appointment  of  a 
receiver.  These  are  the  rules  that  govern  proceedings  in  any  case 
to  subject  land  to  liens. 

In  the  case  of  a  voluntary  grantee,  without  actual  fraud,  although 
he  is  in  possession,  the  rule  is,  that  he  is  not  accountable  for  rents 
and  profits  prior  to  the  decree  vacating  the  deed,  nor  for  the  prop- 
erty itself  or  its  value,  if  it  has  been  sold  or  rented,  or  has  been 
accidentally  destroyed  prior  to  the  filing  of  the  bill ;  but  where 
there  has  been  actual  fraud,  the  grantee  is  accountable  for  rents 
and  profits  from  the  time  he  came  into  possession,  and  it  is  said 
■perhaps  for  the  property  itself.' 

'  A  creditor  who  successfully  assails  a  deed  of  trust  on  the  ground  that  it  secures 
a  fraudulent  debt,  along  with  bona  fide  debts,  is  not  entitled  to  be  substituted  to  the 
position  formerly  occupied  by  the  fraudulent  debt.  His  lien,  if  not  previously  ac- 
quired, dates  only  from  the  commencement  of  his  suit,  and  is  subordinate  to  liens 
previously  acquired.  The  deed  of  trust  is  valid  as  to  bona  fide  debts  secured,  and 
the  fraudulent  debt  is  eliminated  and  treated  as  if  it  had  never  been  inserted  in  the 
deed.  Craig  &  Bumgardner,  Trustees,  v.  Hoge  &  Hutchinson,  Va. ;  3  Va.  Law 
Register,  824. 

2  Leake  v.  Ferguson,  2  Grat.  419;  Minor's  Inst.,  Vol.  2,  p.  321.  Where  the 
conveyance  is  set  aside  because  of  mutual  mistake,  and  no  demand  has  been  made 
by  the  vendor  previous  to  filing  his  bill  to  set  aside  the  sale,  the  court  will  only 
decree  rents  and  profits  from  the  time  of  filing  the  bill,  and  interest  on  the  pur- 
chase money  from  the  same  time.     Irick  and  Wifei).  Fulton's  Ex'ors,  3  Grat.  193. 

•*  Clarke  r.  Curtis,  1  Grat.  295. 

*  Ante,  Vol.  1,  pp.  526,  538. 

!>  Minor's  Inst.,  Vol.  2,  p.  617,  citing  Lomax's  Digest,  Vol.  2,  p.  451;  Blow  «. 
Maynard,  2  Leigh,  30;  Clarke  v.  Curtis,  1  Grat.  287;  Hobson  v.  Yancey,  2  Grat. 
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In  the  case  of  Henderson  v.  Hunton  d  ak,  26  Grat.  926,  it  ap- 
peared that  Moore  and  Henderson  were  the  sureties  on  the  official 
bond  of  the  sheriff  of  Fauquier  county,  Virginia,  who  had  died 

73;  Leake  v.  Ferguson,  Id.  419;  Backhouse's  Adm'r  v.  Jett's  Adm'r  et  als,  1 
Brock,  501,  510,  515;  Sexton  v.  Wheaton,  1  American  Leading  Cases,  85.  For 
the  rules  establishing  proofs  of  fraud,  see  Ante,  pp.  571,  572.  For  rules  fixing 
the  burden  of  proof,  see  Ante,  pp.  428,  550.  The  contest  being  between  the  wife 
and  creditors  of  the  husband,  the  burden  is  always  on  the  wife  to  show  the  bona 
fides  of  the  transaction.  Spence  d.  Bepass,  94  Va.  716.  But  subject  to  this 
rule,  the  wife  may  purchase  property  of  her  husband  and  as  a  part  of  the  con- 
sideration assume  the  payment  of  his  debts  charged  as  liens  on  the  property  pur- 
chased. Stonebraker  v.  Hicks,  94  Va.  618.  But  board  and  lodging  and  the  keep 
of  a  horse,  and  the  like,  do  not,  as  between  husband  and  wife,  parent  and  child, 
and  other  near  relatives,  constitute  a  consideration  for  which  the  law  will  imply  a 
promise  of  payment,  and  no  action  can  be  maintamed  therefor  in  the  absence  of 
an  express  contract  or  engagement  to  pay  for  them.  Nor  can  an  express  promise 
to  pay,  made  after  the  supplies  have  been  furnished  or  the  services  rendered,  be 
enforced  against  the  promisor  to  the  prejudice  of  his  creditors.  Stoneburner  & 
Kichards  v.  Motley,  95  Va.  794.  In  every  case,  of  course,  the  proof  must  accord 
with  the  allegations  of  the  bill  {Ante,  p.  452),  and  this  is  especially  true  where 
the  charge  is'fraud  {Ante,  p.  452),  and  the  charge  must  be  direct  and  the  proof 
clear,  for  it  cannot  be  stated  argumentatively.  Jordan  v.  Liggan,  95  Va.  616. 
But,  while  the  fraud  alleged  must  be  clearly  proved  and  the  guilty  knowledge  or 
participation  of  the  grantee  shown,  yet  the  transaction  itself  may  furnish  proof  of 
the  fraud  so  satisfactory  and  conclusive  as  to  outweigh  the  answers  of  the  defend- 
ants denying  the  fraud,  or  even  the  evidence  of  witnesses.  Hazlewood  v.  Forrer, 
94  Va.  703.  So,  where  fraud  is  the  issue,  evidence  of  other  frauds  of  like  char- 
acter committed  by  the  same  party,  at  or  about  the  same  time,  is  admissible,  and 
large  latitude  is  always  given  to  tjie  admission  of  evidence  when  the  charge  is . 
fraud.  Piedmont  Bank  v.  Hatcher,  94  Va.  229.  It  is  not  necessary,  however,  to 
prove  knowledge  of  the  fraudulent  intent  on  the  part  of  the  grantor.  It  is  sufficient 
to  prove  that  the  grantee  had  knowledge  of  facts  and  circumstances  which  were 
naturally  and  justly  calculated  to  excite  suspicion  in  the  mind  of  a  person  of  ordi- 
nary care  and  prudence,  and  would  prompt  him  to  enquire  into  the  transaction, 
which  enquiry  would  necessarily  lead  to  a  discovery  of  the  inculpatory  facts.  Fer- 
guson V.  Daugherty,  94  Va.  848.  In  a  suit  by  creditors  of  an  insolvent  husband 
to  subject  to  the  payment  of  their  debts  property  acquired  during  the  coverture 
and  conveyed  to  the  wife,  although  the  presumption  is  that  the  husband  furnished 
the  consideration  and  that  the  property  is  his,  yet  this  presumption  may  be  rebutted 
by  proof,  and  this  is  sufficient  when  it  is  obvious  that  the  husband  could  not  have 
furnished  the  consideration  and  that  the  wife  had  resources  from  which  it  might 
reasonably  be  expected  that  she  could  have  made  the  purchase.  Kinnier  v.  Wood- 
son, 94  Va.  711.  As  to  one  or  more  debts  or  part  of  a  debt  secured  by  a  deed  of 
trust,  the  decree  may  be  set  aside  and  yet  be  held  a  valid  security  for  so  much  of 
the  debt  secured  as  is  not  tainted  with  fraud.     Stonebui-ner  &  Eichards  v.  Motley, 
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insolvent  prior  to  the  year  1865.  In  January,  1866,  Bryan  re- 
covered a  judgment  against  Henderson  as  surety  on  the  said  bond, 
and  in  April,  1866,  a  like  judgment  against  Moore.  There  were 
already  some  small  judgments  against  Moore,  who  was  an  old 
man,  and  not  able  to  provide  for  himself.  In  March,  1866, 
Moore  conveyed  to  his  nephew  all  his  real  estate,  valued  at 
$2,100,  in  consideration  of  $50  he  owed  him,  and  also  that  he 
would  provide  for  him  during  his  life,  the  nephew  not  knowing  of 
the  judgments  on  the  sheriff's  bond,  or,  indeed,  that  Moore  was 
a  surety  therein.  The  nephew  (the  grantee)  paid  off  the  small 
judgments,  and  between  the  date  of  the  deed  and  March,  1869, 
paid  also  thirteen  hundred  dollars  for  the  support  of  Moore.  In 
March,  1869,  Henderson  filed  his  bill  against  Moore  and  his 
grantee  to  set  aside  the  deed  on  the  ground  of  fraud,  and  it  was 
held  that  so  far  as  the  agreement  to  support  the  grantor  was  con- 
cerned, that  the  deed  would  have  been  avoided  as  voluntary  as  to 
the  pre-existing  debt  had  the  creditor  interposed  in  due  time  by 
asserting  his  claim,  but  as  he  failed  to  assert  his  demand  against 
the  property  until  the  grantee  liad  made  considerable  advances  for 
the  support  of  Moore  in  performance  of  his  contract,  the  deed  was 
held  as  a  valid  security  to  the  extent  of  those  advances.  In  that 
case  the  money  paid  on  the  judgments,  and  that  in  support  of 
Moore  before  the  bill  was  filed,  so  nearly  equaled  the  value  of  the 
property  that  the  bill  was  dismissed,  and  the  transaction  wholly 
sustained.  It  will  be  observed  that  the  grantee  in  this  case  paid 
for  the  support  of  the  grantor  without  knowledge  of  the  pre- 
existing debt,  and  under  sucli  circumstances,  while  had  there  been 
actual  fraud  concurred  in  by  both  parties,  the  deed  would  have 

95  Va.  784.  On  page  551,  Ante,  Vol.  1,  the  case  of  Hume  v.  Condon,  decided  hy 
the  Court  of  Appeals  of  West  Virginia,  is  cited  for  the  proposition  that  a  gift  by  a 
husband,  "not  indebted  beyond  his  power  to  pay  or  to  embarrassment,"  to  his  wife 
is  valid.  In  the  case  of  Taylor  v.  Mallory,  Va.,  4  Va.  Law  Beg.  377,  it  is  held 
that  a  voluntary  deed  by  a  grantor  who  retained  ample  and  sufficient  property  to 
pay  all  his  just  and  lawful  debts  cannot  be  treated  as  executed  to  hinder,  delay  or 
defraud  his  creditors. 
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been  treated  as  a  nullity  as  to  the  pre-existing  debt,  this  deed  was 
not  void,  but  only  voidable  at  the  suit  of  the  creditors,  and  for  all 
that  was  happening  up  to  the  time  that  the  bill  was  filed,  and 
knowledge  brought  home  to  the  grantee  the  deed  was  good,  and 
operated  as  a  valid  security  to  the  grantee.* 

The  Effect  of  an  Assignment. 

§  327.  When  several  debts  are  equally  secured  by  the  same 
deed  of  trust  to  the  same  creditor,  and  he  assigns  one  or  more  of 
them,  or  where  a  creditor  assigns  a  part  of  a  single  debt  thus 
secured,  the  assignee  will  take  in  preference  to  the  assignor,  and  if 
there  have  been  several  assignments  they  will  take  in  the  order 
thereof."  This  rule  rests  not  merely  upon  the  contract  of  assign- 
ment which  ipso  facto  gives  to  the  assignee  a  better  right  than  the 
assignor  has  to  be  paid  the  debt  he  retains,  and  subject  to  which  a 
second  assignee  takes,  but  it  is  also  claimed  to  be  governed  by  the 
principles  of  equity  and  exact  justice,  and  prevails  although  the 
assignment  be  without  recourse.  Hence  it  has  been  held  that  a 
special  commissioner  who,  without  authority  of  the  court,  assigned 


^  See  also  Alex.  Savings  Inst.  v.  Thomas,  29  Grat.  491.  If  the  deed  is  actnalhj 
fraudulent  as  to  existing  creditors,  it  is  also  fraudulent  as  to  subsequent  creditors. 
Johnson,  Trustee,  v.  Wagner,  76  Va.  587. 

^Minor's  Inst.,  Vol.  2,  p.  375,  and  cases  cited;  Gordon  j>.  Fitzhugh  et  ah,  27 
Grat.  835;  McClintici'.  "Wise's  Adm'r,  25  Crat.  454.  Contra,  Douly,  Assignee,  t. 
Hays,  17  Serg.  &  Eawle,  400;  Paxton  v.  Eich,  85  Va.  378;  Tm-k  v.  Skiles,  W. 
Va. ;  30  S.  E.  K.  234.  The  rule  thus  stated  as  settled  in  Virginia  is  very  far  from 
being  universally  so  recognized.  A  large  class  of  cases  holds  that  the  proceeds  of 
property  which  is  the  security  for  the  several  obligations  should  be  applied  pi'o 
rata  thereto  irrespective  of  their  dates  of  maturity  or  assignment.  See  the  cases 
cited  on  p.  440,  38  Am.  Dec.  Another  class  of  cases,  like  the  Virginia  cases, 
holds  that  the  assignees  take  precedence  over  the  assignor  with  respect  to  the  notes 
retained  by  him,  and  that  as  between  the  several  assignees  they  arc  entitled  to 
precedence  in  the  order  of  their  several  assignments.  Id.,  p.  441.  WtiJl  a  third 
class  holds  that  the  diiierent  assignees  are  payable  out  of  the  proceeds  of  fore- 
closure, in  the  order  of  their  maturity.  State  Bank  v.  Tweedy,  8  Blackford,  447 ; 
46  Am,  Dec.  486;  note,  p.  489.     See  3  Pomeroy's  Eq.,  U  1201-1203. 
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several  bonds  payable  to  him,  thereby  gave  priority  of  lien,  and 
this  without  regard  to  a  special  commissioner's  right  to  assign.' 

In  one  case^  a  tract  of  land  was  sold,  payable  in  three  equal 
instalments,  the  title  being  retained  to  secure  the  same,  and  for 
the  first  instalment  the  purchaser  executed  his  negotiable  note 
with  security,  and  his  own  notes  simply  for  the  other  two  pay- 
ments. The  vendor  assigned  the  negotiable  note  to  one  who 
again  assigned  it,  and  it  was,  after  maturity  and  protest,  paid  by 
the  surety.  Upon  a  bill  filed  by  him,  to  be  subrogated  to  the 
lien,  and  to  have  priority  over  the  two  notes  held  by  the  vendor, 
it  was  decided  that  while  as  between  the  grantor  and  his  assignee 
the  assignment  gave  priority  to  the  latter,  yet  these  equities  of  the 
parties  inter  sese  were  not  available  to  the  surety  by  subrogation 
where  the  rights  of  the  creditor  would  be  impaired  thereby,  and 
hence  not  only  was  priority  denied,  but  the  claim  paid  by  the 
surety  was  as  against  him  postponed  to  that  of  the  two  notes  held 
by  the  vendor. 

It  is  obvious  that  in  such  a  case  as  this  the  security  was  taken 
on  the  first  note,  so  that  the  lien  on  the  land  would  certainly  be 
sufficient  to  secure  payment  of  the  other  notes,  and  hence  if  the 
surety  was  not  postponed  as  to  the  note  paid  by  him  the  very 
object  of  the  transaction  would  be  defeated.  Judge  Burks,  in 
giving  the  opinion  of  the  court  in  the  case  cited,  makes  the  matter 
very  clear  when  he  says:  "But  this  principle  has  no  application 
where  its  enforcement  would  be  unjust  and  inequitable.  It  may 
be  invoked  for  indemnity  and  sometimes,  and  on  certain  condi- 
tions for  exoneration,  by  a  surety  against  his  principal,  but  not  in 
a  case  where  it  would  operate  to  the  prejudice  of  the  creditor." ' 

It  will  be  observed  from  this  case,  as  has  also  been  elsewhere ' 

'  Gibbens  v.  Kitter,  Supreme  Court  of  Appeals  of  Virginia,  Staunton,  1878, 
unreported. 

*  Grubba  v.  Wisors,  32  Grat.  129.     See  also  Briggs  et  al  v.  Hill,  6  How.  362. 
3  Grubbs  v.  Wysors,  32  Grat.  129. 

*  McClintic  v.  Wise's  Adm'r  et  oh,  25  Grat,  448;  Gordon  v.  Fitzhugh  et  aU,  27 
Grat.  835. 
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decided  in  Virginia,  that  the  date  of  the  maturity  of  the  debt  has 
no  bearing  on  the  question  of  priority,  but  the  date  of  assignment 
alone  determines  that  matter. 

In  accordance  with  the  views  stated,  it  has  also  been  held  that 
a  purchaser  who  pays  off  a  prior  lien  on  land  bought  by  him,  in 
order  to  protect  his  own  title,  may  set-off  the  same  against  his  own 
purchase  money  bonds  in  the  hands  of  several  assignees  in  the 
inverse  order  of  their  assignments  (preferring  such  assignments  as 
are  for  value  to  such  as  are  not),  and  if  some  of  the  bonds  are 
assigned,  and  some  are  not,  the  unassigned  bonds  would  be  liable 
to  the  right  of  set-off  before  the  assigned  bonds,  though  the  former 
were  payable  before  the  latter.^ 

These  rules  do  not  affect  the  ordinary  principle  that  holds 
debtors,  making  payments  after  notice  of  assignments,  not  entitled 
to  relief  therefor  as  against  the  assignee,'  and  hence  it  is  held  that 
if  a  vendee  pays  a  part  of  his  purchase  money  to  the  vendor,  or 
to  a  subsequent  assignee,  with  notice  of  a  prior  assignment  of  one 
of  the  bonds,  the  purchaser  can  only  set-off  against  such  prior 
assignee  the  balance  due  to  the  vendee  above  the  ^  amount  so  paid 
by  him.  If  two  or  more  of  the  bonds  for  the  purchase  money  are 
unpaid,  the  claims  of  the  vendee  should  be  first  applied  to  the 
discharge  of  those  last  assigned,  and  only  the  balance  remaining 
after  the  discharge  is  a  good  set-off  against  the  first  assignee.' 

The  assignment  of  a  debt  is  the  assignment  of  a  judgment,'' 
mortgage,  deed  of  trust,  or  lien  by  title  retained,  that  secures  it, 
without  any  formal  assignment,  transfer,  or  even  mention  of  the 

'  Armentrout's  Ex'ors  ei  als  v.  Gibbons  et  als,  30  Grat.  645.  See  also  Terry  v. 
Wooding,  2  P.  &  H.  178. 

=  Brill  V.  Tuttle,  81  N.  Y.  454;  37  Am.  E.  515;  Jarvis  v.  Wilson,  46  Conn.  90; 
33  Am.  K.  18. 

'  Taylor's  Adm'r  v.  Spindle,  2  Grat.  44;  Crawford  et  al  v.  McDaniel,  1  Kob.  473; 
Schofield  V.  Cox  et  als,  8  Grat.  533;  Kagsdale  v.  Hagy  et  als,  9  Grat.  409. 

^Batesville  Inst.  v.  Kaufman,  18  Wall.  151;  Eoberts  v.  Halstead,  9  Penn.  St.  32; 
49  Am.  Deo.  541;  note,  544. 
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security  of  itself/  and  where  a  mortgage  is  given  to  secure  a  nego- 
tiable note,  the  bona  fide  holder  of  the  note  takes  the  mortgage,  as 
he  takes  the  note,  unaffected  by  any  equities  between  the  mort- 
gagor and  the  mortgagee  subsequent  to  the  transfer  of  the  note.^ 

In  Maryland  it  is  held  that  the  assignment  without  recourse  of  a 
note  secured  by  a  vendor's  lien  does  not  pass  the  vendor's  lien.' 
The  reason  given  for  this  view  is,  that  an  assignment  upon  such 
conditions  produces  an  extinguishment  of  the  vendor's  lien,  because 
so  far  as  the  vendor  was  concerned  it  amounted  to  a  payment  and 
satisfaction  of  his  claims,  but  this  conclusion  is  opposed  to  other 
equally  reliable  decided  cases,^  and  also  to  sound  logic.'* 

A  distinction  pointed  out  by  the  decided  cases  is  said  to  exist 
between  an  express  lien,"  as  when  there  is  a  mortgage,  or  an  agree- 
ment for  a  lien  which  creates  an  equitable  mortgage,  or  where  the 
vendor  has  not  parted  with  the  legal  title,  and  a  vendor's  equity 
or  implied  lien; '  it  being  held  in  the  former  class  of  liens  that  an 
assignment  of  the  debt  entitles  the  assignee  to  the  benefit  of  the 
pledge,  while  in  the  latter  case  it  is  said  that  the  assignment  of 
the  debt  discharges  the  lien.' 

iGrubbs  „.  Wysors,  32  Grat.  131;  Cordova  v.  Hood,  17  Wall.  1;  McClintic  v. 
Wise's  Adm'r  el  als,  25  Grat.  448;  Gordon  v.  Fitzhugh  et  als,  27  Grat.  837;  Sloan 
u.  Campbell,  71  Mo.  387;  36  Am.  K.  493;  Briggs  v.  Enslow,  W.  Va.;  29  S.  E.  E. 
1008;  Simpsons  Bisbop,  82  Va.  190. 

'  Valley  National  Bank  of  Staunton  v.  Harman  et  als,  75  Va.  604. 

'  Schnebly  &  Lewis  v.  Eagan,  7  Gill  &  Johnson,  120. 

*  See  the  cases  cited  in  the  notes  on  p.  199,  28  Am.  Dec. ;  Tingle  v.  Fisher,  20 
W.  Va.  497. 

^  The  authorities  upon  this  point  are  conflicting,  the  majority  in  number  sustain- 
ing the  view  taken  by  the  Maryland  court  of  appeals  { Leading  Cases  in  Equity, 
Vol.  1,  Ft.  1,  p.  492  e<  seq. ) ,  and  while  the  point  cannot  be  said  to  have  been  de- 
cided in  Virginia  (Staples,  J.,  Va.  Law  Journal,  1881,  p.  716),  we  have  stated  the 
law  in  the  text  as  we  believe  it  to  be  most  conformable  to  sound  reason.  In  Mayo' s 
Ex' or  V.  Carrington's  Ex' or,  19  Grat.  74,  it  is  said  to  be  doubtful  if  an  assignment 
without  recourse  will  carry  a  vendor"  s  lien. 

«See  Wellborn  v.  Williams,  9  Ga.  86;  52  Am.  Dec.  427;  note,  p.  435. 

'  The  lien  in  Virginia  must  be  expressly  reserved  in  a  deed  or  it  does  not  exist. 
Ante,  ?  296. 

*  The  cases  differ  on  this  point.  Graham  v.  McCampbell,  Meigs,  52;  33  Am. 
Dec.  126;  notes,  p.  130. 
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At  the  same  time  it  is  held  by  the  same  set  of  cases  that  a 
surety  for  the  payment  of  the  purchase  money  may,  after  discharg- 
ing it,  claim  to  be  subrogated  to  the  vendor's  rights  in  respect  to  it. 

Since  the  theory  that  the  vendor's  lien  does  not  pass  with  the 
assignment  of  the  debt  must  rest  upon  the  view  that  the  assign- 
ment operates  a  satisfaction  of  the  lien  and  its  consequent  unas- 
signability,  it  is  pertinently  said  that  it  is  not  easy  to  comprehend 
how  a  surety  can  be  subrogated  to  that  which  cannot  be  assigned, 
or  how  any  one  can  be  entitled  to  use  a  right  for  himself  and  yet 
be  unable  to  exercise  it  for  the  benefit  of  another;'  but  it  is 
equally  difficult  to  understand  how  the  same  commentator  can 
nevertheless  adopt  also  the  proposition  that  assignment  without' 
recourse  extinguishes  the  lien.^ 

Subrogation  to  Liens. 

§  328.  In  the  early  part  of  this  work^  we  had  occasion  inci- 
dentally to  consider  the  general  definition  of  subrogation,  and  to 
observe  that  it  was  purely  an  equitable  principle,  disregarding 
forms,*  and  aiming  to  do  exact  justice  by  placing  one  who  has 
been  compelled  to  pay  the  debt  of  another  as  near  as  possible  in 
the  position  of  him  to  whom  the  payment  was  made.  In  its 
application  to  liens  it  is  declared  to  be,  in  effect,  an  assignment 
or  transfer  by  implication  or  operation  of  law '  as  deduced  from 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt.  1,  p.  494. 

'  Id. ,  p.  495  et  seg. 

•  Ante,  Vol.  1,  p.  7  et  seq. 

•Kogers  v.  McCluer's  Adm'rs  el  als,  4  Grat.  81;  Chrisman's  Adm'x  v.  Harman 
et  als,  29  Grat.  494;  Bosley  v.  Taylor,  5  Dana,  157;  30  Am.  Dec.  677;  Kosenbaum 
V.  Goodman  et  als,  78  Va.  121;  Willard  v.  Worsham,  76  Va.  392;  Clark  v.  Moore, 
Trustee,  76  Va.  262;  Hauser,  Guardian,  &c.  v.  King,  76  Va.  731;  Burton,  &c.  v. 
Mill,  78  Va.  468;  McNeil  v.  Miller,  Va.;  2  Va.  Law.  Eegister,  335;  Bates  v. 
Singer,  40  W.  Va.  421;  N.  H.  Savings  Bank  v.  Colcord,  15  N.  H.  119;  41  Am. 
Dec.  685. 

'  A  surety,  or  one  bound  for  the  payment  of  a  debt  and  entitled  to  subrogation, 
is  also  entitled  to  an  assignment  of  the  mortgage,  and  all  the  securities  held  by  the 
creditor.  Gatewood,  by,  &c.  v.  Gatewood  et  ah,  75  Va.  407.  A  wife  whose  estate 
is  bound  for  her  husband's  debts  and  pays  them  is  subrogated  to  them.     Christian 

30 
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the  act  or  contract  of  the  parties;  ^  and  this  whether  the  lien  or 
other  security  was  taken  at  the  time  the  surety,  or  one  who  stands 
in  the  place  of  a  surety/  became  such,  or  at  any  time  before  or 
after  that  event.' 

But  the  rule  does  not  rest  on  contract  alone,^  but  upon  princi- 
ples of  natural  equity  and  justice.'  In  a  court  of  law  a  bond  or 
jugdment  *  will  be  regarded  as  extinguished  by  payment,^  but  will 
be  reinstated  by  courts  of  equity '  for  the  indemnity  of  the  surety,^ 
and  having  satisfied  the  whole^"  debt  of  the  creditor,  he  will  be 
subrogated  for  so  much  as  he  actually  paid,"  to  all  the  rights  and 

&  Gurni  V.  Kern,  80  Va.  369.  A  sherifFwho  pays  an  execution  without  taking  an 
assignment  is  not  subrogated  to  the  lien  of  the  creditor  (Clevinger  et  ah  v.  Miller, 
27  Grat.  740);  nor  is  a  sheriff  who  pays  taxes  so  subrogated.  Hinchman  v. 
Maurice,  W.  Va. ;  2  S.  E.  E.  863. 

'  Leading  Cases  in  Equity,  Vol.  1,  Pt.  1,  p.  494. 

'  Eddy  V.  Traver  et  al,  6  Paige,  521;  31  Am.  Dec.  261. 

'  Tucker's  Commentaries,  Vol.  2,  p.  492;  Hanker  v.  Moore,  40  W.  Va.  49. 

'  Keely  v.  Jones,  16  W.  Va.  625. 

*  Kendrick  et  al  v.  Forney,  22  Grat.  750;  Matthews  v.  Hall's  Adm'r,  21  W.  Va. 
510.  See  on  this  subject  6  to  10,  pp.  205-213,  Vol.  24,  Am.  &  Eng.  Encyc.  of 
Law. 

«McClungt).  Bieme,  10  Leigh,  394;  Minor's  Inst.,  Vol.  2,  p.  273. 

'  Brily  v.  Sugg,  1  Dev.  &  Bat.  366;  30  Am.  Dec.  172;  notes,  p.  174. 

8  Hill  V.  Maaser  rt.  nl,  11  Grat.  522. 

^  Kendrick  ei  al  v.  Forney,  22  Grat.  720.  If  at  the  time  of  the  death  of  the 
debtor  a  creditor  has  the  right  to  prove  against  his  estate  a  debt  for  which  the 
decedent  and  another  are  bound  as  sureties,  and  subsequently  the  co-surety  pays  the 
debt,  he  is  substituted  to  the  right  of  the  credititor,  and  may  prove  the  whole  debt 
against  the  estate  of  the  decedent  and  receive  dividends  thereon  until  one-half  of 
the  debt  is  paid,  although  the  estate  of  the  decedent  will  not  pay  his  debts  in  full. 
Pace  V.  Pace,  95  Va.  792. 

"  Aldrich  v.  Cooper,  L.  Cases  in  Eq.,  Vol.  2,  Pt.  1,  p.  278. 

"Kendrick  et  al  v.  Forney,  22  Grat.  750;  Combs  v.  Candler,  95  Va.  7;  Uzzell 
V.  Mack,  4  Humphreys,  319;  40  Am.  Dec.  648;  notes,  pp.  649-650;  CuUimi  v. 
Emanuel,  1  Ala.  23;  34  Am.  Dec.  757;  Hall  v.  Cushman,  16  N.  H.  462;  43  Am. 
Dec.  562;  notes,  p.  563;  Brown  v.  Ray,  18  N.  H.  102;  45  Am.  Dec.  361.  See 
Hampton  v.  Phipps,  108  U,  S.  R.  260, 
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remedies  of  the  creditor/  with  all  securities  for  the  same,  direct 
and  collateral/  including  the  obligation  of  third  persons.' 

A  mere  volunteer ''  or  one  not  bound  for  the  payment  of  a  debt 
by  contract,  or  for  the  protection  of  his  own  property''  is,  of  course, 
not  entitled  ^  to  subrogation,  and  the  principle  is  not  applied  in 
any  case  where  it  is  contrary  to  the  equities  of  third  persons,  as  it 
is  a  settled  rule  that  where  both  parties  have  an  equal  claim  to  the 
consideration  of  the  chancellor  the  law  will  be  suifered  to  take  its 
course/  Nor  is  it  every  debt  or  bond  to  which  the  right  of  sub- 
rogation exists,  for  a  bond  on  which  principal  and  surety  are  both 
bound,  once  paid  by  the  surety  in  the  lifetime  of  the  principal, 
without  assignment  by  the  creditor  or  agreement  to  assign,  is  for- 
ever dead  as  a  security  as  well  in  equity  as  at  law^  and  a  fiduciary 
debt  paid  by  the  surety  on  the  bond  does  not,  as  against  the  prin- 
cipal's estate  in  favor  of  the  surety,  have  the  preference  given  to 

1  Kent  V.  Matthews  et  al,  12  Leigh,  573;  Terry  v.  Wooding,  2  P.  &  H.  178. 
The  creditor  is  also  entitled  to  all  securities  in  the  hands  of  a  surety.  Hauser,  &c. 
V.  King,  76  Va.  731.  See  also  Pott  r.  Nathans,  1  Watts  &  Sergeant,  155;  37  Am. 
Dec.  456;  notes,  p.  458.  Where  an  infant's  guardian  executed  a  mortgage  as 
security  to  a  surety  on  his  bond,  it  was  held  that  the  infant  was  entitled  to  the 
benefit  of  it  as  security  for  what  waS  due  from  the  guardian.  MorUl  v.  Morrill,  53 
Vt.  74;  38  Am.  R.  659. 

'  Hopewell  et  al  v.  Bank  of  Cumberland,  10  Leigh,  219. 

^  Aldrich  v.  Cooper,  L.  Cases  in  Eq.,  Vol.  2,  Pt.  2,  p.  278;  Eodes  and  Kelly  v. 
Crockett  and  Adams,  2  Yerger,  346;  24  Am.  Dec.  489. 

*  A  sheriff,  for  instance,  who  paid  an  execution  in  hie  hands  and  took  no  assign- 
ment. Clevinger  v.  Miller,  27  Grat.  740.  See  also  Thurmond  v.  Wood' s  Ex'  ors, 
Id.  727;  Gayle  v.  Wilson,  Trustee,  30  Grat.  166;  Janney,  Ex' or,  v.  Stephen, 
Adm'r,  2  P.  &  H.  11;  Clark  v.  Moore,  Trustee,  76  Va.  262;  Neely  v.  Jones,  16 
W.  Va.  625;  Blain  v.  Mounts,  W.  Va.;  24  S.  E.  E.  620;  Bates  v.  Snifer,  40  W. 
Va.  421;  HeUig  v.  Lemly,  74  N.  C.  250;  21  Am.  K.  489;  Hall  &  Pattonu.  Taylor,. 
18  W.  Va.  544;  Beard  v.  Arbuckle,  19  W.  Va.  135. 

=  Hudson  V.  Dismukes,  77  Va.  242;  Gatewood,  by,  &c.  v.  Gatewood  et  als,  75  Va. 
407 ;  Terry  v.  Wooding,  2  P.  &  H.  178 ;  Sherman' s  Adm'  r  v.  Shaver  et  als,  75  Va.  1. 

*  Sureties  on  an  official  bond  are  so  entitled.  Bunting  v.  Eicks,  2  Dev.  &  Bat. 
130;  32  Am.  Dec.  699. 

'  Leading  Cases  in  Equity,  Vol.  2,  Pt.  1,  p.  285. 

8  Cromer  v.  Cromer's  Adm'r,  33  Grat.  285;  Powell's  Ex' or  v.  White  et  als,  11 
Leigh,  309;  Kendrick  v.  Forney,  22  Grat.  748. 
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such  debts  by  the  statute/  In  such  cases,  however,  right  of  action 
and  contribution  against  the  principal  and  co-sureties  exists,  and 
provision  is  made  by  statute  for  its  summary  enforcement  by  mo- 
tion.^ 

While  generally  a  purchaser  is  subrogated  to  the  liens  he  is 
compelled  to  pay  to  protect  his  property,  yet  if  he  buys  subject  to 
an  existing  encumbrance  or  undertakes  to  pay  it  off  in  satisfaction 
of  the  purchase  money  due  his  vendor,  he  thereby  becomes  the 
principal  debtor  and  as  between  himself  and  the  vendor,  at  least, 
he  is  primarily  bound  to  discharge  the  encumbrance,  and  the 
vendor  having  a  right  as  against  him  to  require  the  obligation  to 
be  performed,  the  subsequent  encumbrancer  is  entitled  to  stand  in 
the  vendor's  shoes  and  have  his  equities  administered  for  his  relief.' 

lAmitation  to  Liens. 

§  329.  We  have  already  *  seen  that  the  right  to  enforce  the  lien 
of  a  judgment  is  limited  to  the  time  during  which  the  right  to  sue 
out  execution  on  it  or  to  bring  a  scire  facias  or  action  on  it  exists." 
This  rule  was  established  by  the  courts  before  it  was  fixed  by 
statute  and  rests  upon  the  principle  that  courts  of  equity  follow 
the  law  as  respects  the  statute  of  limitations,  so  that  if  a  legal 
claim  barred  at  law  is  asserted  in  equity,  it  is  equally  barred  there.^ 
It  is  held,  however,  that  by  agreement  between  the  parties  a  judg- 
ment may  be  kept  alive  in  spite  of  the  statutory  limit,  although 
such  an  agreement  will  be  void  as  against  subsequent  lien  creditors 

'  Blow  V.  Maynard,  2  Leigh,  41;  Cromer  v.  Cromer's  Adm'r,  32  Grat.  284. 
■■i  Minor's  Inst.,  Vol.  2,  p.  760. 

'  Shultz  et  als  v.  Hansbrough  et  als,  33  Grat.  582,  citing  L.  Cas.  in  Eq.,  Vol.  2, 
Ft.  1,  p.  270  et  seq.;  Snyder  v.  Kobinson,  35  Ind.  311;  9  Am.  R.  738. 
^  Ante,  Vol.  1,  p.  113. 

5  Code,  i  3573;  Fadely  v.  Williams,  Va.,  31  S.  E.  E.  515.  The  duration  of  the 
liens  of  judgments  in  the  United  States  courts  is  co-extensive  with  that  of  judg- 
ments and  decrees  of  the  State  courts.  Stat,  at  Large,  ?  967;  Brown  v.  Pierce,  7 
Wall.  217;  Sellers,  Lessee,  v.  Corwin,  5  Ohio,  398;  24  Am.  Dec.  301;  note,  p.  313. 

6  McCarty  v.  Ball,  82  Va.  872;  Laidley  i'.  Kline's  Adm'r,  23  W.  Va.  565. 
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of  the  judgment  debtor.*  But  after  a  judgment  is  barred,  if  it  be 
revived  by  scire  facias,  through  collusion  between  creditor  and 
debtor,  a  court  of  equity,  in  a  suit  to  enforce  the  liens  against  the 
debtor's  estate,  will  not  give  effect  to  the  revival  so  as  to  aifect  the 
rights  of  otlier  lien  creditors  of  the  debtor,  though  it  be  effectual 
against  the  debtor  himself.^ 

These  views  were  influenced  by  the  rule  continued  in  force  in 
Virginia  that  the  lien  of  a  judgment  may  be  enforced  without  suing 
out  an  execution  or  in  any  way  being  controlled  by  the  question  of 
whether  a  living  debtor  ^  has  or  has  not  personal  property  enough 
to  pay  the  judgment;*  the  only  condition  affixed  by- the  statute" 
to  the  right  to  enforce  the  judgment  by  sale  of  the  real  estate, 
being  that  if  it  appears  to  the  court  that  the  rents  and  profits  of 
the  real  estate  subject  to  the  lien  will  not  satisfy  the  judgment  iu 
five  years,  the  court  may  decree  the  said  estate,  or  any  part  thereof, 
to  be  sold  and  the  proceeds  applied  to  the  discharge  of  the  judg- 
ment. 

^  See  the  case  of  McKan  v.  Montague,  from  a  circuit  court,  reported  on  p.  746 
of  Vol.  10  of  the  Va.  Law  Journal.  The  limit  to  the  right  to  revive  a  judgment 
by  scire  facias  is  ten  years  from  the  date  of  an  execution  on  which  there  is  no  re- 
turn by  an  officer,  or  twenty  years  from  the  return  day  of  an  execution  on  which 
there  is  such  return;  and  the  time  between  January  1,  1869,  and  March  29,  1871, 
while  counted  as  to  a  writ  of  fieri  facias  is  not  counted  as  to  a  writ  of  scire  facias. 
Fadely's  Adm'r  v.  Williams,  4  Va.  Law  Register,  508.  See  the  somewhat  mis- 
leading and  rather  conflicting  case  of  James  v.  Life,  92  Va.  702. 

^  Ayre's  Adm'r  v.  Burke  et  ah,  82  Va.  338. 

'  In  Steele  v.  Steele's  Adm'r,  64  Ala.  438;  38  Am.  B.  15,  it  was  held  that  heirs 
may  plead  the  statute  of  limitations  to  a  judgment  recovered  on  a  mere  promise 
made  by  the  administrator. 

*  The  circuit  courts  in  Virginia  have  diflfered  on  this  question,  and  it  was 
not  for  some  time  definitely  settled  by  the  court  of  appeals,  inasmuch  as  the  de- 
cision of  the  exact  point  was  not  necessary  in  the  case  of  Brown' s  Adm'  r  v.  Camp- 
bell et  al,  33  Grat.  402,  where  the  view  stated  in  the  text  is  sustained  by  the  judge 
who  delivered  the  opinion  of  the  court.  The  same  view  is  taken  by  Prof.  Minor 
(Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  66,  Vol.  2,  p.  272),  and  seems  to  have  determined 
the  court  in  the  case  of  Mower  v.  Kip,  6  Paige,  88;  29  Am.  Dec.  748;  notes,  754. 
See  also  McAllister  v.  Bodkin  et  als,  76  Va.  808.    See  Ante,  p.  290,  note  3. 

^  Code,  J  3571.  But  see  Ch.  139,  J  7,  for  the  provisions  of  the  statute  of  West 
Virginia,  differing  in  many  respects  from  the  Virginia  Statute. 
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As  to  debts  secured  by  deeds  of  trust,  formerly  the  only  rule  of 
limitatu)ns  was  the  presumption  of  payment,'  and  as  against  a 
purcliasei-  after  the  recordation  of  a  deed  of  trust,  no  matter  how 
long  the  jiossession  of  the  latter  may  have  continued,  it  could  not 
prejudice  the  rights  of  the  trust  creditor  unless  he  became  actually 
ad\-erse  and  hostile  by  acts  of  disclaimer,  open  and  notorious, 
brought  to  the  knowledge  of  the  creditor  or  his  trustee;  and  the 
creditor  was  under  no  obligation  to  assert  his  right  of  foreclosure 
against  the  purchaser,  and  while  the  general  rule  was,  that  the 
lapse  of  twenty  years,  unexplained,  created  a  presumption  of  pay- 
ment, yet  in  this,  as  in  any  other  case,  that  jDresumption  might  be 
repelled  by  circumstances  accounting  for  the  delay.^  The  same 
rules  Avere  applied  to  mortgages  and  vendor's  liens;  ^  and  the  pre- 
sumption of  payment  was  the  only  rule  of  limitations,  although 
an  action  at  law  on  the  debt  secured  would  be  barred  by  the 
statute  of  limitations/ 

But  now  by  statute/  as  we  have  already  seen,"  the  limit  to  the 
right  to  enforce  a  deed  of  trust  or  mortgage  is  twenty  years  from 
the  time  the  right  to  enforce  the  same  accrued,  but  the  statute 
further  provides  that  no  deed  of  trust  or  mortgage,  given  prior  to 
May  1,  LS88,  to  secure  the  payment  of  money,  and  no  lien  re- 
served prior  to  May  1,  1888,  to  secure  unpaid  purchase  money, 
shall  be  enforced  after  twenty  years  from  the  time  the  right  to 

1  Ante,  Vol.  1,  p.  122.  The  lien  of  a  judgment  may  also  be  lost  by  laches. 
Michie  t'.  Planters  Bank,  4  Hors.  130;  34  Am.  Dec.  112;  notes,  p.  116.  Effect 
upon  a  mortgage.     Swartz  v.  Service,  21  Wend.  36;  34  Am.  Dec.  211. 

2  Bowie  r.  Poor  School  Soc,  &c.,  75  Va.  300. 

^  Anic,  Vol.  1,  p.  124;  Moreton  v.  Harrison,  1  Bland,  491;  Mackreth  v.  Sim- 
mons, L.  Cases  in  Eq.,  Vol.  1,  Pt.  1,  p.  496. 

*Hanna«).  Wilson,  3  Grat.  232;  Coles  i'.  Withers  et  ah,  33  Grat.  186;  Smith's 
Ex' I  V.  Washington  City,  Virginia  Midland  &  Great  Southern  B.  E.  Co.,  33 
Grat.  617.  Mere  lapse  of  time  will  not  raise  a  legal  presumption  of  the  payment 
of  taxes  and  damages  on  lands  returned  delinquent.  Smith's  Trustee,  &c.  v.  Thorp 
et  al,  17  W.  Va.  224.  For  effect  of  scire  facias  on  the  lien  of  a  judgment,  see 
Dougherty's  Est.,  9  Watts  &  Sergt.  189;  42  Am.  Dec.  326;  note,  p.  331. 

'  Code,  i  2935,  as  amended  by  act  of  February  24,  1898,  Acts  1897-8,  p.  516. 

«  Ante,  Vol.  1,  p.  123. 
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enforce  the  same  shall  have  accrued;  provided  the  limitation  of 
the  right  to  enforce  such  deed  of  trust,  mortgage  or  lien  reserved,' 
shall  not  expire  prior  to  May  1,  1903;  but  the  limitation  thus 
prescribed  may  be  extended  by  an  endorsement  to  that  effect 
entered  upon  the  margin  of  the  page  of  the  deed-book  on  which 
the  same  is  recorded,  when  such  endorsement  is  duly  executed  by 
the  grantor  or  his  duly  authorized  attorney  in  fact,  and  attested 
by  the  clerk  of  the  court  in  which  such  lien  is  recorded,  which 
endorsement,  it  is  provided,  shall  he  held  to  extend  the  limitation 
of  the  right  to  enforce  the  lien  for  twenty  years  from  the  date  of 
such  endorsement.  But  none  of  the  provisions  of  this  statute 
may  be  construed  to  embrace  any  deed  of  trust  or  mortgage  exe- 
cuted by  a  corporation,  or  any  investment  or  loan  of  funds  arising 
from  the  sale  or  other  disposition  of  glebe  lands  in  the  several 
counties  of  the  State. 

'The  language  of  the  statute  is  "no  lien  reserved  to  secure  the  payment  of 
unpaid  purchase  money."  In  the  case  of  Jameson  v.  Eixey,  94  Va.  346,  it  seems 
to  have  been  suggested  that  this  provision  of  the  statute  applies  to  the  owelty  of 
partition,  but  no  opinion  upon  that  point  is  expressed  by  the  court,  Judge  Riely 
saying  that  it  was  unnecessary  to  do  so.  The  statute  was,  no  doubt,  aimed  directly 
at  the  lien  ordinarily  reserved  in  eases  of  the  sale  and  pm-chase  of  land,  but  its 
general  object  was  to  provide  a  statutory  limit  for  such  cases  where  only  the  rule  of 
presumption  existed  before.  Its  language  is  broad  enough,  however,  to  cover  the 
case  of  one  part  owner  buying  from  another  a  larger  share  of  the  land  than  an 
equal  division  would  have  given  him,  and  to  provide  a  limit  to  a  lien  reserved  in 
such  a  case  is  certainly  within  the  general  object  sought  to  be  attained  by  the 
statute. 
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What  is  a  Judicial  Sale. 

§  330.  A  judicial  sale  is  one  which  is  made  by  a  court  of  com- 
petent jurisdiction  in  a  pending  suit  through  its  authorized  agent,^ 
and  hence  a  sale  made  by  a  special  commissioner  appointed  for 
that  purpose,  reported  to  the  court  and  confirmed  by  it,  although 
it  was  not  made  at  public  auction,  was  held  to  be  a  judicial  sale.^ 
But  where  a  sale  was  made  privately  between  the  parties,  and  it 
was  contracted  that  the  vendor  would  also  procure  the  approval  of 


'  Eorer  on  Judicial  Sales,  ?  1;  Williamson  v.  Berry,  8  How.  495;  Alexander  v. 
Howe,  85  Va.  201;  Terry  v.  Cole's  Ex' or,  80  Va.  701. 
»  Hess  et  al  v.  Eader  and  Wife  et  uh,  26  Grat.  749. 
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the  proper  court  to  the  contract,  without  charge  or  cost  to  the  pur- 
chaser, which  was  done,  it  was  regarded  as  a  private  and  not  a 
judicial  sale.'  For,  said  the  learned  judge/  "  the  court  was  not 
asked,  or  expected  to  make,  but  to  confirm  a  sale  already  made. 
Its  aid  was  invoked  to  ratify  what  had  already  been  done,  to  sanc- 
tion terms  already  agreed  by  the  parties.  The  vendors  believed 
that  they,  and  others  in  whose  behalf  they  acted,  had  a  perfect 
title  to  the  property,  and  they  undertook,  with  the  aid  of  the  court, 
to  convey  such  title.  The  evidence  in  the  record  establishes  this 
fact." 

Jurisdiction  of  the  Court. 

§  331.  The  court  in  which  a  suit  for  the  sale  of  land  should  be 
instituted,  is  that  for  the  county  in  which  the  land,  or  some  part 
of  it,  lies,  and  while  the  circuit  court  of  any  county,  or  the  corpo- 
ration court  of  a  city,  have  jurisdiction  to  decree  the  sale  of  land 
situated  in  another  county  or  city,'  yet,  as  a  general  rule,  the 
court  of  one  State  has  no  jurisdiction  to  make  a  decree  which  will 
directly  affect  either  the  legal  or  equitable  title  to  land  situated  in 
another  State.*  But  where  a  deed  of  trust  was  duly  executed  and 
recorded  before  the  State  of  West  Virginia  was  carved  out  of  the 
original  State,  and  by  the  division  part  of  the  land  lay  in  "West 
Virginia  and  part  in  Virginia,  it  was  held  not  to  be  error  for  the 
court  in  Virginia  to  decree  a  sale  of  the  whole  land.^ 

Where  the  court  is  one  of  general  jurisdiction,  and  the  property 
is  within  its  jurisdictional  territorial  limits,  it  has  power  to  take 
jurisdiction  of  the  cause  and  of  the  subject-matter.  Or,  if  it  be  a 
court  of  general  jurisdiction  over  subject-matters  of  only  a  limited 
description,  yet  its  jurisdiction  is  general  pro  tanto,  and  the  same 

1  Christian  v.  Cabell  ei  ak,  22  Grat.  97. 
^  Staples,  J.     See  also  Smith  et  (d  v.  Chapman,  10  Grat.  445. 
'  Ware  v.  Starkey,  80  Va.  191. 

*  Code,  5  3397,  as  amended  by  Acts  1897-8,  p.  514;  Code  W.  Va.,  Ch.  132. 
'Barger  v.   Buckland  et  ah,   28  Grat.   850.     See  also  Dickinson  v.  Hoome's 
Adm'r  et  cds,  8  Grat.  353. 
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power  exists  in  the  court  over  such  subject-matter  where  jurisdic- 
tion has  actually  attached,  as  if  the  court  was  a  court  of  unrestricted 
general  jurisdiction;  and  the  same  presumptions  then  arise  from 
the  record  as  from  the  record  of  a  court  of  full  general  jurisdiction, 
and  if  there  be  no  appeal  the  adjudication  is  final.  These  rules 
apply  both  to  a  proceeding  in  rem,  and  also  where  it  is  in  personam, 
subject,  of  course,  to  the  necessity  of  making  proper  persons  parties 
to  the  suit.' 

If  the  court  has  not  jurisdiction,  or  if  the  courts  be  abolished 
by  law  before  the  consummation  of  the  sale,  or  if  land  be  sold 
which  is  not  included  in  the  decree,  or  if  the  sale  is  made  without 
process  or  appearance,  it  is  void."  But  where  the  court  has  ob- 
tained jurisdiction,  it  is  competent  to  decide  any  question  arising 
in  the  cause,  and  whether  decided  correctly  or  incorrectly,  the 
decision  until  reversed  is  binding  not  only  in  the  same,  but  in 
every  other  court ;  and  hence  it  has  been  held  that  where  debts 
have  been  regularly  proved  and  allowed  against  the  estate  of  a 
decedent,  and  lands  sold  to  pay  the  same,  parol  evidence  cannot 
be  received  in  a  collateral  proceeding  to  show  that  no  debts  ever 
existed  against  tlie  estate; '  nor  can  a  sale,  which  has  been  so 
made  and  confirmed,  be  impeached  in  a  collateral  proceeding,  al- 
though it  may  have  been  made  to  pay  not  only  a  larger  amount 
than  was  necessary,  but  also  for  the  payment  of  claims,  some  of 
which  were  fraudulent  in  point  of  fact,  provided  the  purchaser 
was  not  a  party  to  the  fraud.* 

In  the  United  States  courts,  the  practice  of  making  sales  must 
conform  to  that  in  the  State  courts  of  the  States  in  which  the 
courts  are  held.^ 

•  Rorer  on  Judicial  Sales,  ?  76  et  seq.     As  to  the  proper  parties,  see  Ante,  Vol. 
1,  p.  176. 

^  Korer  on  Judicial  Sales,  ^  474  et  seq. 
'  Rorer  on  Judicial  Sales,  §  468  et  seq. 

*  Rorer  on  Judicial  Sales,  §  472;  Shriver's  Lessee  i).  Lynn  et  a&,  2  How.  43; 
Erwin  v.  Lowry,  7  How.  172. 

'  Smith  V.  Cockrill,  6  Wall.  756. 


§332    WHEN  EENTS  AND  PROFITS  PAY  JUDGMENTS.     1153 

When  the  Rents  and  Profits  mil  Pay  the  Judgments. 

§  332.  The  statute  of  Virginia'  provides  that  if  it  appears  that 
the  rents  and  profits  of  real  estate,  subject  to  a  judgment  lien,  will 
not  satisfy  the  judgment  in  five  years,  the  court  may  decree  the, 
said  estate,  or  any  part  thereof  to  be  sold,  and  the  proceeds  ap- 
plied to  the  discharge  of  the  judgment. 

This  requirement  has  no  application  to  a  suit  to  enforce  a  deed  of 
trust,  for  that  is  not  a  judgment,^  and  for  the  same  reason  it  does 
not  apply  to  the  case  of  a  lien  reserved  to  secure  the  payment  of 
the  purchase  money  for  real  estate.^  Nor  does  it  make  any  differ- 
ence that  the  vendor-creditor  has  also  obtained  a  judgment,  for 
his  debt  for  that  does  not  abrogate  or  defeat  the  vendor's  lien.'' 

The  Virginia  statute  was  passed  to  put  at  rest  the  doubt  ex- 
pressed in  several  decided  cases  °  as  to  what  were  the  precise  limits 
of  the  discretion  to  be  exercised  in  decreeing  satisfaction  out  of  the 
rents  and  profits.^  The  statute  as  enacted  has  been  held  to  apply 
to  a  proceeding  to  set  aside  a  fraudulent  conveyance,''  but  in  this 
as  in  other  cases  only  where  the  proceeding  is  to  subject  land  to 
the  lien  of  a  judgment.  And  the  rule  which  requires  an  ascer- 
tainment of  the  liens  or  debts,  as  the  case  may  be,  before  there 
can  be  a  decree  for  the  sale  of  land  applies  equally  to  a  decree  for 
renting.* 

The  statute  prescribes  no  particular  mode  by  which  it  shall  be 
made  to  appear  that  the  rents  and  profits  will  not  pay  the  judg- 

1  Code,  5  3571;  Code  W.  Va.,  Ch.  139,  ?  7;  Kose  &  Co.  v.  Brown,  11  W.  Va. 
122;  Id.,  17  W.  Va.  649. 

2  Kyzer  v.  Sipe,  89  Va.  507. 

s  Neff  V.  Wooding,  83  Va.  432. 

*Kane  v.  Mann,  93  Va.  248,  citing  Coles  v.  Withers,  33  Grat.  186;  Armen- 
trout's  Ex' or  v.  Gibbons,  30  Grat.  632. 

=  Haleys  v.  Williams,  1  Leigh,  140;  Blow  v.  Maynard,  2  Id.  29;  Tennent's  Heirs 
V.  Patton,  6  Id.  196;  McClung  v.  Beirne,  10  Id.  394;  McNew  v.  Smith,  5  Id.  84. 

"  Crowie  v.  Hart  et  ah,  18  Grat.  745. 

'Id. 

8  Daingerfield  v.  Smith,  83  Va.  81. 


1154  JUDICIAL    SALES.  §  332 

ment  in  five  years,  and  hence  this  fact  may  be  shown  by  the  plead- 
ings, by  the  admissions  of  the  parties,  by  evidence  taken,  or  by 
the  report  of  a  commissioner  on  an  enquiry  ordered,  and  where 
the  bill  alleged  the  fact,  the  answer  said  nothing  on  the  subject,' 
no  application  was  made  for  the  enquiry,  but  the  court  in  its  de- 
cree expressed  the  opinion  that  the  judgment  could  not  be  satisfied 
out  of  the  rents  and  profits  in  five  years,  and  decreed  a  sale  of  the 
land,  on  appeal  it  was  held  that  there  might,  under  the  circum- 
stances, be  a  decree  of  sale  without  the  enquiry,  and  the  appellate 
court  would  not  reverse  the  decree  for  the  failure  t»  direct  the  en- 
quiry, but  would  amend  it,  allowing  the  defendant  to  have  the 
enquiry  if  he  chose.^ 

For  the  reason  too  that  the  statute  prescribes  no  mode  of  de- 
termining this  matter,  it  was  held  that  it  was  competent  to  the 
court  to  determine  it  by  offering  the  property  for  rent,  the  terms 
and  manner  of  renting  to  be  fixed  by  the  court  under  all  the  cir- 
cumstances of  the  case,  and  the  court  of  appeals  expressed  the 
opinion  that  it  would  be  best  to  offer  the  land  for  rent  first  for  one 
year,'  and  if  it  did  not  rent  for  enough  to  pay  the  debt,  then  to 
offer  it  for  two  years,  and  if  it  did  not  yield  enough  then  to  offer 
it  for  three  years,  and  so  on  until  it  was  offered  for  five  years  if 
necessary,  to  raise  enough  to  pay  the  debt — and  to  rent  for  no 
longer  period  than  was  necessary  for  that  purpose.* 

'  So  also  where  the  bill  was  taken  for  confessed.     Earr  v.  White,  30  Grat.  531. 

'  Ewart  V.  Saunders,  25  Grat.  203,  citing  McClung  v.  Beirne,  10  Leigh,  305; 
Manns  v.  Flinn's  Adm'r,  Id.,  93.  See  also  Johnson,  Trustee,  v.  Wagner,  &c.,  76 
Va.  587;  Morse  v.  Friedenwald,  77  Va.  57;  Brengle  v.  Kichardson,  78  Va.  406. 
But  where  there  is  no  allegation  in  the  bill  that  the  rents  will  in  five  years  pay  the 
debts  and  no  proof  on  that  subject  it  is  error  to  decree  a  sale  of  the  property. 
Etter  V.  Scott,  90  Va.  762.  A  case  where  the  provision  of  the  statute  was  regarded 
as  waived.     Brengle  v.  Richardson,  78  Va.  406. 

^  After  renting  has  been  decreed  if  it  appears  that  the  rents  and  profits  will  not 
pay  the  judgments  in  five  years,  a  sale  may  be  decreed.  Kennerly  v.  Swartz,  83 
Va.  704;  DiUard  v.  Krise,  86  Va.  410. 

*  Ckimpton  v.  Tabor,  32  Grat.  121.  A  court  of  equity  may,  in  its  discretion, 
sequestrate  the  income  instead  of  directing  a  sale  of  the  property.  Frank  v. 
Peoples  National  Bank,  95  Va.  500. 
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Requisites  to  a  Decree  for  ,SaIe} 

§  333.  Since  the  revisal  of  the  statutes,  in  1849,  in  Virginia, 
and  the  adoption  of  the  present  statute,^  it  is  not  necessary  that  a 
judgment  creditor  should  exhaust  his  remedies  at  law^  by  execu- 
tion or  otherwise  before  going  into  equity  to  subject  the  land  of 
his  debtor  or  his  fraudulent  assignees  to  the  payment  of  his  judg- 
ment;^ and  the  right  that  the  Commonwealth  has  to  seize  and 
sell  under  execution  the  real  estate  of  the  defendant  against  whom 
she  has  a  judgment,  does  not  deprive  her  of  the  right  if  she  elects 
to  exercise  it,  to  resort  to  a  court  of  equity  to  subject  such  real 
estate  to  the  lien  of  such  judgment.' 

It  has  been  settled  by  repeated  decisions  that  it  is  error  to 
decree  a  sale  or  rental  of  land  before  talking  an  account  of  the 
liens  thereon,*  and  their  respective  priorities/  unless  it  appears  by 

1  See  also  Ante,  ?  250,  and  pp.  185-447. 

'  Code,  ?  3567  (as  amended  by  Acts  1897-8,  p.  507),  §  3571. 

'Ante,  p.  290;  Stovall  v.  Border  Grange  Co.,  78  Va.  188;  Hoge  ij.  Jenkins,  79 
Va.  220.  "  This  is  not  the  rule  where  the  statute  does  not  so  provide  (Reed  j'. 
Wheaton,  7  Paige,  663;  34  Am.  Dec.  366;  notes,  p.  368;  L.  Cases  in  Eq.,  Vol.  1, 
Pt.  1,  p.  492),  nor  does  it  apply  to  the  cases  of  deceased  persons.  Id.  See  also 
Ante,  Vol.  1,  pp.  197,  291,  774.  A  mortgage,  vendor's  lien  or  deed  of  trust  lien,  is 
not  subject  to  the  rule.     L.  Cases  in  Eq.,  Vol.  1,  Pt.  1,  p.  492;  also  Ante,  p.  1153. 

*  Price  V.  Thrash,  30  Grat.  526;  Barr,  Assignee,  v.-  White  et  als.  Id.  531;  Pecks 
V.  Chambers,  8  W.  Va.  210. 

*  Commonwealth,  by,  &c.  v.  Ford  et  als,  29  Grat.  683. 

*  Where  one  filed  a  petition  claiming  a  lien  prior  to  a  deed  of  trust  to  which  the 
property  was  being  subjected,  it  was  held  to  be  error  to  decree  a  sale  of  the  prop- 
erty, and  that  the  proceeds  be  brought  into  court  before  passing  upon  the  claim  of 
the  petitioner  and  ascertaining  whether  or  not  it  was  a  valid  prior  lien,  and  its 
amount.  Lipscombe  v.  Eogers  et  als,  20  Grat.  658.  See  also  Draper  v.  Davis,  14 
Otto  (104  U.  S.  R),  347. 

'  Kendrick  et  als  v.  Whitney  et  als,  28  Grat.  646;  Horton  et  als  v.  Bond,  Id.  815; 
Simmons  v.  Lyles  et  als,  27  Grat.  922;  McCloskey  &  Grim  et  al  v.  O'Brien  et  al,  16 
W.  Va.  791;  Wiley  v.  Mahood,  10  W.  Va.  206;  Marling  v.  Eobrecht  et  al,  13  W. 
Va.  440;  Murdock's  Adm'r  v.  Weller,  9  W.  Va.  552;  Anderson  v.  Nagle  et  al, 
12  W.  Va.  113;  Scott  et  al  v.  Luddington  et  al,  14  W.  Va.  395;  Hill  v.  Morehcad, 
20  W.  Va.  429;  Trimble,  Adm'r,  v.  Herold,  Id.  602;  Efiinger  «.  Kenny,  Trustee, 
79  Va.  551;  Daingerfleld  t>.  Smith,  83  Va.  81;  Adkins  t'.  Edwards,  83  Va.  300; 
Alexander  v.  Howe,  85  Va.  200.     The  title  must  be  cleared,  and  the  uncertainty 
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the  pleadings  or  evidence  that  all  the  liens  are  set  forth  in  the 
bill  or  proceedings,  and  may  be  ascertained  and  determined  by 
decree  without  an  order  of  reference;  ^  and  when  judgment  cred- 
itors file  their  petitions  in  a  suit  for  the  sale  of  their  debtor's  land 
it  is  error  to  enter  a  decree  for  sale  in  their  favor  before  referring 
the  same  to  a  commissioner,  so  that  the  judgment  debtor  may  have 
an  opportunity  of  showing  any  payments  made  or  set-offs  to  which 
he  may  be  entitled.^  But  where  a  creditor  consented  to  a  sale 
before  an  account  of  the  debts  and  their  priorities  \vas  taken,  and 
did  not  withdraw  that  consent,  and  the  account  taken,  though  not 
confirmed,  showed  that  the  proceeds  of  both  sales  -were  not 
sufficient  to  pay  the  creditors'  debts,  and  he  did  not  in  his  peti- 
tion show  errors  in  that  report,  or  that  he  was  injured  by  the  sale 
of  the  tract  of  land  last  sold,  it  was  held  that  the  failure  to  have 
an  account  of  the  debts  and  their  priorities  before  the  sale  was  not 
good  ground  for  setting  it  aside  as  against  the  purchasers.'  The 
same  rule  applies  to  cases  where  there  is  a  cloud  upon  the  title,* 
and  whether  the  proceeding  is  to  enforce  a  judgment  or  to  sell 
under  a  deed  of  trust;  ^  and  the  rule  is  also  applicable  Avhere  a 
widow's  dower  has  not  been  assigned  to  her  in  kind,  or  it  is  ascer- 
tained that  it  cannot  be  so  assigned,  and  a  moneyed  compensation 

as  to  the  debts  removed.  MuUcr's  Adm'r  v.  Stone,  85  Va.  200.  The  question  of 
the  title  may  be  referred  to  a  commissioner  for  examination.  Thomas  v.  Davidson, 
76  Va.  338.  These  rules  do  not  apply  to  purchase  money  liens.  Ante,  p.  474, 
note  2. 

1  Anderson  v.  Nagle  et  ah,  12  W.  Va.  113. 

'  Kendrick  et  ah  v.  Whitney  et  als,  28  Grat.  646. 

'  Craivford  et  ala  v.  WeUer  et  als,  23  Grat.  835.  See  also  Parsons  v.  Thomburg 
et  al,  17  W.  Va.  356. 

*  Goare  v.  Beuhring,  6  Leigh,  585;  Thomas  i'.  Farmers  Bank,  86  Va.  291. 

=^  Shultz  e(  afe  J).  Hansborough  et  als,  33  Grat.  576;  Kossett  i;.  Fisher,  11  Grat. 
492;  Lane  v.  TidbaU,  Gilm.  130.  But  the  rule  does  not  apply  to  deeds  of  trust  or 
other  liens  to  secure  payment  of  purchase  money.  See  Ante,  Vol.  1,  pp.  194,  474. 
Nor  does  this  rule  apply  to  a  decree  for  the  sale  of  land  under  a  mortgage  where 
parties  contract  for  a  sale,  without  first  having  a  reference  to  a  commissioner  to  re- 
port the  liens,  where  no  question  of  priority  of  liens  is  raised.  Artrip  r.  Easnake, 
Va. ;  31  S.  E.  R.  4. 
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to  her  in  lieu  of  dower  has  been  ascertained.^  It  applies  to  cases 
where  there  are  judgments,  or  judgments  and  other  liens,  and  to 
deeds  of  trust  alone  where  the  amount  of  the  debt  or  debts  secured 
by  the  deed  of  trust  and  their  priorities,  if  any,  have  not  been 
ascertained^^  and  if  the  amount  due  under  a  deed  of  trust  is  un- 
certain, or  if  credits  properly  applicable  thereto  be  not  so  applied, 
it  is  the  duty  of  the  trustee  in  the  deed,  before  making  a  sale,  to 
ascertain  the  amount  to  be  raised  by  the  sale,  and  to  bring  a  suit 
in  chancery  to  procure  a  settlement  by  a  commissioner  for  that 
purpose,  if  necessary,  or  if  he  fails  to  do  this  the  debtor  may  do  it, 
and  in  the  meantime  enjoin  the  sale.^ 

Where  a  debtor  conveyed  to  a  trustee  a  large  amount  of  real 
and  personal  property,  some  of  which  was  covered  by  prior  liens 
to  secure  specific  debts,  and  another  part  of  it  was  an  undivided 
interest,  with  full  power  to  the  trustee  to  sell  when  and  how  he 
should  think  best,  and  out  of  the  proceeds  of  the  trust  fund  to 
pay  the  debts,  which  were  very  numerous  and  some  of  them  large, 
and  the  trustee  sold  the  land  and  administered  the  trust  with 
great  success,  and  no  one  showed  or  expressed  any  dissatisfaction 
except  the  grantor,  and  he  did  not  complain  until  several  years 
after  the  trustee's  death  and  eight  years  after  the  execution  of  the 
deed,  it  was  held  that  the  principle  that  the  prior  liens  must  be 
ascertained  and  the  priorities  of  debts  fixed  before  a  sale,  did  not 
apply  to  that  case.* 

Where  a  sale  under  a  deed  of  trust  is  enjoined  and  the  doubt 
as  to  the  debts  has  been  settled,  the  injunction  may  be  dissolved 
and  the  bill  dismissed,  or  the  court  may  retain  the  cause  and  have 
the  sale  made  by  the  trustee  under  its  dkection.* 

'Simmons  v.  Lyles  et  als,  27  Grat.  922;  Wilson  v.  Branch,  77  Va.  65;  Harri- 
son's Ex' or  V.  Payne,  32  Grat.  387;  White  t'.  White,  16  Grat.  264. 
^  Moran  v.  Brent  et  als,  23  Grat.  104. 

•  Hogan  V.  Duke  et  als,  20  Grat.  244.     Or  the  obligor  himself  may  file  the  bill. 
Crenshaw  v.  Seigfried,  24  Grat.  272. 

*  Preston  v.  Stuart  et  als,  29  Grat.  289. 

^Miohiej).  Jeffries  et  al,  21  Grat.  334;  Crenshaw  v.  Seigfried,  24  Grat.  272. 
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The  rule  requires  that  the  court  shall  definitely  fix  the  amounts 
and  priorities  of  liens  before  it  decrees  a  sale,  and  hence  it  is  error 
to  provide  that  any  of  the  parties  may  apply  for  further  relief,  if 
it  should  appear  that  a  credit  allowed  to  a  judgment  was  im- 
proper ;  and  where  there  are  a  number  of  judgment  liens  the  land 
should  not  be  sold  to  pay  the  plaintiff  only,  but  should  provide 
for  the  payment  of  all  the  liens  audited/ 

Terms  of  Sale. 

§  334.  The  statute^  gives  to  the  courts  the  right  to  direct  that 
a  sale  may  be  for  cash,  or  on  such  credit  aud  terms  as  it  may  deem 
best,  but  when  the  suit  is  for  the  enforcement  of  a  deed  of  trust, 
the  sale  must  be  according  to  the  terms  fixed  by  the  deed.^  And 
where  a  deed  of  trust  provided  for  a  sale  for  cash,  but  the  court, 
as  was  supposed  by  consent,  made  a  sale  on  credit,  the  vendor  of 
the  purchaser  in  possession  objected  to  the  decree  on  credit,  and 
asked  that  the  land  should  be  sold  for  Cash,  and  it  was  held  that 
the  court  should  correct  the  decree  and  direct  a  sale  for  cash.'' 

The  discretion  given  by  the  statute  to  fix  the  terms  of  sales  is 

'  Scott  et  al  1).  Ludington  et  al,  14  W.  Va.  387;  Laidly  v.  Henchman,  3  W.  Va. 
423;  Anderson  v.  Nagle,  12  W.  Va.  98. 

'Code,  ?  3397;  Code  W.  Va.,  Ch.  132. 

"  Fultz  r.  Davis,  26  Grat.  903;  Pairo  v.  Bethel,  Assignee,  75  Va.  825;  Hogan 
V.  Duke  et  ah,  20  Grat.  244;  Michie  v.  Jeffries  et  al,  21  Grat.  334;  Crenshaw  ti. 
Seigfried,  24  Grat.  272;  Wytheville  Crystal  I.  &  D.  Co.  v.  Frick  Co.,  Va.;  4  Va. 
L.  K.  532.  Where  no  terms  are  fixed  the  sale  must  be  for  cash.  Code,  ^  2442. 
On  credit  in  West  Virginia.  Code,  Ch.  72,  §  6;  Watterson  v.  Miller,  42  W.  Va. 
109;  Stimpson  v.  Bishop,  82  Va.  190;,  Potomac  Mfg.  Co.  v.  Evans,  84  Va.  717. 
Where  terms  were  changed  from  cash  to  credit  with  consent  of  the  owner  of  the 
land,  and  a  surety  on  the  debt  secured  was  one  of  the  purchasers,  held  ihfit  the 
latter  could  not  complain  of  the  change  of  the  terms  of  sale.  Orr  v.  Chandler,  86 
Va.  938.  A  sale  was  made  on  terms  different  from  those  prescribed  by  the  decree, 
and  it  was  held  that  a  confirmation  of  the  sale  covered  the  irregularity  and  gave 
the  sale  the  same  effect  and  validity  as  if  it  was  made  upon  the  precise  terms  of 
the  decree.  Robertson  v.  Smith,  94  Va.  250.  A  deed  of  trust  is  to  be  regarded 
as  executed  according  to  the  law  existing  at  the  time  of  its  execution,  and  its  en- 
forcement, as  to  terms,  etc.,  is  to  be  governed  by  that  law.  Walker  d.  Boggers, 
W.  Va. ;  23  S.  E.  E.  550. 

*  Wood's  Ex' or  et  ak  v.  Krebbs,  33  Grat.  685. 
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judicial  and  not  personal,  and  the  failure  to  exercise  it  properly  as 
to  credits  or  cash  terms  is  a  subject  for  examination  and  review 
by  the  appellate  court ;  ^  and  it  has  been  held  that  it  is  error  to 
decree  a  sale  on  terms  which  make  the  payments  fall  due  more 
rapidly  than  the  instalments  of  the  debt  for  which  the  land  is 
sold  become  payable. 

When  the  sale  is  to  be  made  under  a  deed  of  trust,  the  trustee, 
whether  he  sells  under  or  without  a  decree  of  the  court,  must  not 
sell  more  of  the  trust  subject  than  is  necessary  to  satisfy  the  trust, 
unless  the  interests  of  the  owners  demand  it,  or  they  request  it ;  ^ 
and  whether  the  decree  for  sale  is  or  is  not  to  enforce  a  deed  of 
trust,  whether  the  whole  or  only  a  part  of  the  land  should  be 
sold,  or  whether  it  should  be  sold  in  one  tract  or  in  parcels,  must 
be  referred  to  the  discretion  of  the  court,  and  its  act  will  not  be 
disturbed  unless  plainly  erroneous.' 

Where  the  suit  is  to  enforce  a  vendor's  lien,  as  a  general  rule 
the  decree  should  direct  a  sale  on  a  reasonable  credit,''  and  if  cir- 
cumstances exist  which  render  it  expedient  to  sell  forthwith  and 
for  cash,  such  circumstances  should  be  disclosed  by  the  record.'' 

The  practice  as  to  taking  security  for  deferred  payments  varies 
in  the  different  circuits  and  States.  In  some  of  the  courts  the 
title  is  reserved  until  all  the  payments  are  made,^  and  in  some  the 

1  Yates  &  Bro.  v.  Cragg  et  al,  11  W.  Va.  300. 

'  Michie  v.  JeflFries  et  al,  21  Grat.  334;  Crenshaw  v.  Seigfried,  24  Grat.  272. 

'LongeJ  alv.  Weller's  Ei'ors  et  ah,  29  Grat.  347;  Gilbert  i;.  W.  C,  V.  M.  & 
G.  S.  K.  R.  Co.,  33  Grat.  586;  Johnson,  Trustee,  v.  Wagner,  &c.,  76  Va.  587. 
Where  a  decree  directs  property  to  be  sold  or  rented,  without  directing  whether  it 
shall  be  offered  as  a  whole  or  in  parcels,  the  commissioner  must,  in  the  interest  of 
the  parties  to  the  suit,  in  his  discretion  offer  it  for  sale  or  rent  in  that  manner 
which  will,  in  his  judgment,  bring  the  most  money.  Bose  &  Co.  et  al  v.  Brown 
et  ux,  17  W.  Va.  649. 

*  Kyles  V.  Tait's  Adm'r,  6  Grat.  44. 

'  Wade's  Heirs  v.  Greenwood  and  Wife,  2  Bob.  497. 

*  In  West  Virginia  it  is  declared  to  be  bad  practice  upon  the  confirmation  of  a 
sale  of  land  to  order  the  commissioner  to  convey  the  legal  title  to  the  purchaser, 
the  proper  practice  indicated  being  to  retain  the  title  until  the  purchase  money  is 
paid.     Glenn  v.  Blackford,  23  W.  Va.  182. 

31 
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deed  is  executed  when  the  sale  is  confirmed,  and  the  purchaser 
thereupon  executes  a  deed  of  trust  to  secure  the  bonds  which  he 
gives ;  but  no  fixed  rule  confines  the  matter  to  these  or  any  other 
specific  methods. 

The  Day  to  Redeem. 

§  335.  "Where  a  suit  is  brought  to  foreclose  a  mortgage/  it  is 
necessary  in  decreeing  a  sale  to  give  a  day  to  redeem,  and  it  is 
error  not  to  do  so,  for  which  the  decree  will  be  reversed ;  but  in 
the  case  of  suits  to  enforce  judgment  liens  it  is  not  per  se  error  to 
decree  a  sale  without  giving  time  to  redeem.  It  is  proper  prac- 
tice, however,  to  do  so,  and  when  it  is  not  done,  and  the  debtor 
shows  that  he  has  been  damaged  thereby,  the  better  opinion  is  that 
it  would  be  ground  of  error.  ^ 

The  rule  requiring  a  day  to  redeem  applies  to  suits  by  a  mort- 
gagor against  a  mortgagee  to  foreclose  a  mortgage,  and  also  to  a 
suit  by  a  vendor  against  a  vendee  to  enforce  his  lien  for  purchase 
money  whether  such  lien  be  express  or  implied  ; '  and  it  is  not  the 
right  of  heirs,  and  devisees,  when  there  are  no  liens,  but  the  suit 
is  simply  to  subject  the  real  estate  of  a  decedent  to  pay  fiduciary 
or  other  general  debts.* 

While,  therefore,  it  is  not  regarded  as  error  per  se  to  decree  a 
sale  to  pay  judgment  liens  without  giving  a  day  to  redeem,  yet 
the  uncertainty  of  whether  the  failure  so  to  do  will  or  will  not 
result  injuriously  to  the  debtor,  and  the  difficulty  of  accurately  as- 

>  Minor's  Inst,  Vol.  2,  p.  319. 

'Crawford  et  als  v.  Weller  et  ah,  23  Grat.  851;  Faulconer  tj.  Stinson,  W.  Va. ; 
29  S.  E.  E.  1011.  An  objection  for  failure  to  give  a  day  to  redeem  must  be 
made  to  the  court  below  (Hanaucker  v.  Walker,  76  Va.  753),  and  it  is  held  not  to 
be  reversible  error  to  fail  to  fix  a  day  to  redeem  when  an  injunction  restraining  a 
trustee  from  selling  was  dissolved,  and  there  was  no  other  creditor  than  him  secured 
in  the  deed  of  trust.     Walterson  v.  MUler,  W.  Va. ;  24  S.  E.  E.  578. 

'  Long  et  al  v.  Weller' a  Ex'ors  et  ak,  29  Grat.  355;  Qark  v.  Reybum,  8  Wall. 
322;  Kyles  v.  Tait's  Adm'r,  6  Grat.  44;  Yancey  v.  Mauck  et  cds,  15  Grat.  300; 
Adams'  Eq.  128;  Wythe's  E.  (Minor's  Ed.)  404  ei  $eq.,  Appendix. 

*McDearman's  Ex'ora  1).  Eobertaon,  Va.  Law  Journal,  1879,  p.  175;  Crawford 
V.  Weller  et  als,  23  Grat.  851;  Long  et  al  v.  Weller' s  Ex'ors  et  als,  29  Grat.  355. 
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certaining  that  fact  seems  to  make  it  best  that  this  should  be  re- 
garded as  necessary  to  a  decree  for  sale,  and  that  it  should  be  done 
even  when  the  sale  is  to  enforce  a  deed  of  trust.' 

The  length  of  time  in  which  to  redeem  to  be  given  before  the 
decree  of  sale  may  be  enforced,  is  not  determined  by  statute  or 
any  exact  rule,  and  it  has  been  in  various  cases  fixed  at  six 
months,  four  months,  three  months,  sixty  days  and  thirty  days.^ 
Perhaps  the  time  most  generally  allowed  is  thirty  days,  and  the 
court  of  appeals  of  Virginia,  in  one  case,  while  affirming  the  cause 
in  all  other  respects,  on  motion  of  counsel,  changed  the  time  of 
sale  after  decree  from  sixty  to  ten  days.* 

Who  May  Sell. 

§  336.  The  statute  of  Virginia*  provides,  in  general  terms, 
that  the  court  making  a  decree  for  the  sale  of  land  may  appoint  a 
special  commissioner  to  execute  it,  but  where  no  special  commis- 
sioner is  appointed  for  that  purpose,  the  decree  or  order  must  be 
executed  by  the  sheriff  or  sergeant,  who  attends  such  court,  unless 
the  place  of  sale  be  out  of  his  county  or  corporation,  in  which  case 
the  sale  shall  be  by  the  sheriff  of  the  county,  where  the  place  of 
sale  is,  or,  if  the  place  of  sale  be  in  a  corporation,  by  the  sergeant 
thereof,  or  the  sheriff  of  the  county  including  such  corporation,  as 
the  court  may  direct.^  Where  the  suit  is  to  enforce  a  deed  of 
trust,  as  a  rule  the  trustee  named  therein  should  make  the  sale, 
but  if  the  trustee  dies,  or  refuses  to  accept  the  trust,  is  incapable 
of  performing  it,  or  from  insolvency,  or  other  just  cause,^  should 

'  It  seems  to  be  so  regarded  by  the  court  of  appeals  of  West  Virginia.  Pecks  i;. 
Chambers,  8  W.  Va.  210;  Bohrer  v.  Travers,  Trustee,  11  Id.  146;  Eose  &  Co. 
ei  al  V.  Brown  et  ux,  11  W.  Va.  122;  WUey  v.  Mahood,  10  Id.  So  held  also  in 
Gross  V.  Pearcy  et  afe,  2  P.  &  H.  483,  citing  Kyles  v.  Tait's  Adm'r,  6  Grat.  44. 

^Minor's  Inst.,  Vol.  2,  p.  320.  If  the  money  is  paid  prior  to  a  sale,  the  sale 
may  properly  be  discontinued  altogether.     Blossom  v.  Eailroad  Co.,  3  Wall.  196. 

'  Addison  et  ats  v.  Henry  Lewis  et  ak,  75  Va.  701. 

*  Code,  §  3397;  Code  W.  Va.,  Ch.  132. 

5  Code,  I  3403. 

"  Hogan  V.  Duke  et  cds,  26  Grat.  244. 
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not  receive  the  money,  the  court  may  appoint  a  special  commis- 
sioner to  act  in  his  place,  and  in  such  case  he  will  be  substantially 
a  trustee.^  It  does  not  follow,  however  (nor  is  it  the  usual  prac- 
tice), that  where  a  deed  of  trust  is  only  one  of  several  audited 
liens,  that  the  trustee  should  make  the  sale,  and  if  he  does  in  part 
do  so,  it  is  not  uncommon  to  unite  a  special  commissioner  with 
him,  the  object  of  the  court  being  that,  as  far  as  possible,  the 
principal  interests  should  be  represented  and  protected  in  the 
persons  of  those  who  are  chosen  to  make  the  sale.  Independent 
of  statutory  provisions  on  the  subject,  it  is  the  general  right  of  a 
court,  decreeing  a  sale,  to  appoint  some  one  as  its  agent  to  make 
it,  and  the  selection  of  the  person  is  a  matter  for  the  proper  dis- 
cretion of  the  court  where  there  is  any  dispute  about  it.  Generally 
the  counsel  for  the  parties  most  interested  are  appointed,  but  it 
has  even  been  held  that  the  court  would  appoint  a  woman,  but  not 
an  infant,  feme  covert,  or  non-resident;  ^  and  upon  a  dispute  as  to  the 
appointment,  the  recommendation  of  those  creditors  who  show  the 
greatest  amount  of  debts,  will  be  allowed  to  have  the  most  weight.' 
The  court  will  generally  also  appoint  the  debtor's  counsel  as  one 
of  the  commissioners,  especially  if  it  is  probable  there  will  be  a 
surplus  over  the  amount  necessary  to  pay  the  debts. 

It  is  undoubtedly  better,  and  the  usual  practice  not  to  appoint 
as  commissioner  one  who  has  a  personal  interest  in  the  suit,^  but 
it  is  not  error  to  do  so,  and  where  one  was  appointed  as  commis- 
sioner, who  was  one  of  the  plaintiifs  in  the  suit  in  his  own  right, 

'  Reynolds  v.  The  Bank  of  Virginia,  6  Grat.  174. 

'  Gibson's  Case,  1  Bland,  138. 

'  Watkins  v.  Worthington,  2  Bland,  509. 

*  The  owner  of  half  of  the  judgment,  to  satisfy  which  the  suit  was  brought,  was 
held  incompetent  to  act  as  commissioner  to  sell.  Etter  v.  Scott,  90  Va.  762.  It 
does  not  invalidate  a  deed  of  trust  to  appoint  a  creditor  the  trustee,  but  it  does 
effect  his  power  to  act  as  such  and  to  make  sale  (Gordon  et  ah  v.  Cannon  et  ah,  18 
Grat.  387),  and  it  is  not  error  to  appoint  the  counsel  in  the  case  as  the  commis- 
sioner to  make  the  sale,  if  there  is  no  valid  objection  to  the  individual.  Goddin 
V.  Vaughn's  Ex'x  et  als,  14  Grat.  102.  See  also  Stone  Works  v.  Gray,  9  W.  Va. 
469-472. 


§  337  AUTHORITY   OP   A   SPECIAL   COMMISSIONEE.  1163 

and  as  administrator  of  his  father's  estate,  it  was  held  not  to  be  a 
valid  objection  to  the  sale  that  was  made/ 

Authority  and  Compensation  of  a  Special  Commissioner. 

§  337.  The  appointment  to  make  a  sale  confers  a  personal  dis- 
cretion. It  must  be  exercised  by  all  who  are  appointed/  and 
under  their  immediate  direction,  although  an  auctioneer  may  be 
employed  if  he  make  the  sale  in  their  presence.^  There  can  be  no 
sale  by  agent  or  attorney,  except  that  an  agent  may  be  intrusted 
with  the  mere  details  of  the  sale,  the  trustee  conducting  and 
directing  it.^ 

It  has  been  said  that  a  commissioner  who  has  been  authorized 
by  a  court  of  record  to  sell  lands  is  also  authorized  to  convey  it, 
and  that  the  valididy  of  the  title  does  not  depend  on  the  return  of 
the  sale  and  its  confirmation,'  the  office  of  commissioner  being  re- 
garded as  analogous  to  that  of  sheriff,*  and  the  rule  stated  being 
equally  applied  to  both;  but  such  is  not  the  law  or  practice,  at 
least  in  Virginia,  for  there  a  bid  by  a  purchaser  to  a  commis- 
sioner is  a  bid  to  the  court,  and  if  accepted  he  is  bound  by  it,'  but 
the  court  and  not  the  commissioner  is  the  seller,  and  the  confirma- 
tion by  the  court  and  its  direction  to  convey  are  essential  to  the 
validity  of  any  sale  that  the  commissioner  may  make.  At  the 
same  time,  however,  it  has  been  held  that  where  a  sale  was  made 
under,  a  decree,  and  a  conveyance  executed,  and  the  court  after- 
loards  confirmed  both  the  sale  and  the  conveyance,  the  order  of 

'  Teel  et  ah  v.  Yancey  et  ah,  23  Grat.  691. 

'  Gross  V.  Pearcy  el  als,  2  P.  &  H.  483.  Three  commissioners  were  appointed, 
the  decrees  providing  that  those  who  should  give  the  bond  should  sell.  The  sale 
was  made  by  two  of  the  commissioners,  one  only  of  whom  gave  a  bond,  and  it  was 
held  to  be  valid,  although  the  third  commissioner  died  before  the  sale  was  adver- 
tised.    Strayer  v.  Long,  89  Va.  471. 

2  Sebastian  v.  Johnson,  72  lU.  282;  22  Am.  E.  144;  note,  p.  145. 

*Id.;  Hawley  V.  James,  5  Paige,  487;  Cranston  v.  Crane,  97  Mass.  459. 

'  Williamson  v.  Farrow,  1  Baily  Law,  611;  21  Am.  Dec.  492. 

'Houseal  v.  Gibbs  and  Patterson,  1  Bailees  Eq.  482;  23  Am.  Dec.  186. 

'Marling?).  Eobrecht  et  al,  13  W.  Va.  441;  Terry  r.  Cole's  Ex.,  80  Va.  702; 
Hildreth  v.  Turner,  89  Va.  864. 
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confirmationjgave  full  effect  and  validity  to  the  deed,  and  related 
back  to  the  time  of  its  date,  so  as  to  invest  the  purchaser  with  the 
legal  title  of  the  original  owner  to  the  land.' 

The  commissioner  cannot  himself  be  a  bidder  or  purchaser  at 
his  own  sale,  and  any  purchase  so  made  is  voidable  at  the  election 
of  any  party  interested.  The  rule  is  declared  to  be  the  same 
where  a  purchase  is  made  nominally  by  a  third  person,  who  is  re- 
ported by  the  commissioner  to  the  court  as  the  pui'chaser,  but  who 
really  purchased  for  the  commissioner,  and  conveyed  the  land  to 
him  accordingly,  after  the  purchase  as  reported  had  been  confirmed.^ 

The  authority  to  sell  and  take  a  bond  is  regarded,  unless  the 
decree  otherwise  provide,  as  authority  to  receive  payment  of  a 
debt,  or  to  sue  for  it  when  it  is  due,'  but  whether  the  commissioner 
has  any  further  control  over  the  debt  is  very  questionable.  In 
the  suit  of  Gibbens  v.  Ritter,*  the  special  commissioner  made  as- 
signments of  two  of  three  bonds  payable  to  him,  which  were  se- 
cured by  a  deed  of  trust  on  land,  and  the  land  proving  on  sale 
insufficient  to  pay  all  the  bonds,  a  controversy  arose  between  the 
two  assignees.  The  first  assignee  claimed  the  priority  to  which  he 
was  entitled,  if  the  general  principles  governing  assignments  were 
applicable  to  his  case,  but  the  second  assignee  disputed  the  validity 
of  the  assignment,  contending  that  the  special  commissioner  had 
no  authority  to  make  it.  To  make  good  his  own  claim,  however, 
he  had,  in  the  meantime,  taken  a  new  lien  from  the  debtor,  and 
this  lien  he  claimed  should  be  satisfied  out  of  the  proceeds  of  the 

'  Evans  and  Wife  v.  Spurgin,  6  Grat.  107. 

■  Howery  v.  Helms  el  ah,  20  Grat.  1.     See  also  Post,  §  339. 

^  The  contrary  was  held  when  the  commissioner  was  directed  to  file  the  bonds 
with  his  report,  but  instead  of  so  doing,  he  received  for  bonds,  taken  at  a  sale  in 
1860,  Confederate  money  in  1863.  Omohuudro's  Ex' or  v.  Omohundro  et  ah,  27 
Grat.  824. 

*  Court  of  Appeals  of  Virginia,  Staunton,  1878,  but  not  reported.  Ante,  §  326. 
See  Shinn  et  als  v.  Roberts,  1  Spencer,  435;  43  Am.  Deo.  636.  But  see  also  Blair, 
Com'r,  V.  Core,  20  W.  Va.  265,  and  Clarke  v.  Shanklin,  24  W.  Va.  30,  where  it  is 
held  that  a  person  appointed  a  special  commissioner  to  make  sale  of  lands  has  no 
power  to  collect  the  sale  bonds  unless  the  decree  conferring  the  appointment  or 
some  subsequent  decree  or  order  of  the  court  gives  him  authority  to  do  so. 
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sale  as  against  the  claim  set  up  by  the  first  assignee.  Upon  this 
question  the  court  said : '  "And  first,  it  is  claimed  that  a  mere 
commissioner  to  sell  lands,  under  a  decree  of  a  court  of  equity,  is 
not  authorized,  without  the  sanction  of  the  court,  to  make  an  as- 
signment of  the  purchaser's  bonds  to  third  persons,  and  thus  to 
control  and  extend  the  liens  upon  the  property.  His  duty  is  sim- 
ply to  collect  the  purchase  money,  and  to  pay  it  out  as  directed  by 
the  court.  As  between  the  commissioner  and  the  parties  interested 
in  the  fund  this  may  be  so.  He  can,  of  course,  make  no  transfer 
or  assignment  prejudicial  to  their  interests.  The  assignee,  having 
notice  of  all  the  proceedings,  would  of  course  take  subject  to  their 
claims.  In  this  case,  however,  the  parties  interested  have  been 
fully  paid  all  that  is  due  them — they  are  making  no  complaint, 
and  they  have  at  no  time  made  any  objection  to  the  act  of  the 
commissioner  in  making  the  assignment.  If  they  do  not  object, 
it  is  not  perceived  how  any  other  person  can.  If  they  are  satisfied, 
there  is  no  good  reason  why  the  commissioner  may  not  assign  the 
bonds  to  a  third  person.  Such  an  assignment  is  often  advanta- 
geous to  all  concerned ;  to  the  purchaser,  who  thus  obtains  an  ex- 
tension of  time ;  and  to  the  beneficiaries,  in  the  prompt  payment 
of  the  money.  The  commissioner,  being  the  obligee  in  the  bond, 
is  clothed  with  the  legal  title  and  control  of  the  bond. 

"In  Clarkson  v.  Doddridge,  14  Grat.  42,  notwithstanding  the 
commissioners  had  been  removed  from  office  and  others  appointed 
in  their  places,  an  action  at  law  upon  the  bond  was  maintained  in 
their  names.  This  court  held  that  the  legal  interest  was  vested 
in  the  commissioners  to  whom  the  bond  was  executed ;  that  the 
substitution  of  the  new  commissioners  did  not  transfer  or  affect 
that  interest,  and  the  action  was  properly  brought  in  the  names  of 
the  obligees.  And  in  Moss  v.  Moorman's  Adm'r,  24  Grat.  97,  an 
assignment  of  a  bond  by  a  commissioner  to  a  third  person  was 
upheld  by  this  court  as  valid  and  effectual  to  transfer  the  bond  as 

'  The  language  of  the  court  is  quoted  at  length,  because  the  case,  although  a 
very  important  one,  is  not  reported. 
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a  subsisting  security  against  the  obligor  himself.  If  valid  against 
him,  it  must  be  equally  so  against  third  persons,  unless  there  is 
some  equity  supervening  to  prevent  it." 

While,  therefore,  the  right  of  a  special  commissioner  in  all  cases 
to  make  assignments  cannot  be  regarded  as  established  by  the 
court,  it  is  at  least  held  that  an  assignment  not  prejudical  to  the 
rights  of  those  entitled  to  the  money,  and  of  which  they  cannot 
justly  and  equitably  complain,  will  be  upheld. 

In  the  suit  of  Gibbens  v.  Hitter,  from  which  we  have  quoted, 
there  were  three  bonds,  one  of  which  was  assigned  to  Clevinger, 
one  to  Gibbens,  and  the  tliird  was  placed  in  the  hands  of  the 
general  receiver  to  collect  the  interest  annually  and  to  pay  it  to 
the  widow  in  lieu  of  her  dower  interest  in  the  land  which  had  been 
sold.  The  land,  when  sold  again  to  pay  the  bonds,  brought 
a  sum  of  money  equal  only  to  two  of  them.  One-half  of  this 
money  (equal  to  one  bond)  was  set  aside  to  satisfy  the  bond  in  the 
receiver's  hands,  and  to  afford  a  fund  with  which  to  pay  the 
widow's  annuity.  In  the  contention  between  Clevinger  and  Gib- 
bens for  the  other  half  of  the  fund,  Clevinger  prevailed  as  the 
first  assignee,  and  then  a  controversy  arose  between  Gibbens  and 
the  heirs  to  whom  the  principal  of  the  bond  in  the  receiver's 
hands  was  to  be  paid  after  the  widow's  death.  It  appeared  in  the 
cause  that  the  special  commissioner  who  assigned  the  bonds  to 
Clevinger  and  Gibbens  at  par,  had  paid  the  whole  proceeds  thereof 
directly  to  the  heirs,  and  therefore  it  seemed  right  and  just  that 
the  principles  that  gave  to  Clevinger  priority  over  Gibbens, 
should  also  give  to  Gibbens  priority  over  the  heirs,  and  it  was  so 
held.^ 

It  is  not  often  that  a  special  commissioner  need  take  upon  him- 
self responsibility  as  to  the  disposition  of  funds  in  his  hands  or 
investments  under  his  control,  and  the  best  and  only  safe  way  is 
to  obtain  specific  instructions  from  the  court  and  to  act  accord- 
ingly.    In  matters  of  form  and  as  to  the  details  of  his  proceed- 

'  Circuit  court  of  Frederick  county,  Virginia. 
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ings  the  court  has  much  latitude  of  discretion  in  instructing  its 
commissioners,  but  it  cannot  dispense  with,  but  must  strictly  carry 
out  all  such  requirements  as  the  statute  demands  as  indispensable 
to  validity,  whatever  they  be.' 

For  the  services  of  commissioners  or  officers  making  sales  under 
decrees,  including  the  collection  and  paying  out  the  proceeds,  a 
commission  not  exceeding  five  per  cent,  on  the  first  three  hundred 
dollars  received,  and  two  per  cent,  on  all  above  that  is  allowed, 
and  if  a  sale  be  made  by  one  commissioner  or  officer,  and  the  pro- 
ceeds be  collected  by  another,  the  court,  under  whose  decree  or 
order  he  acted,  must  apportion  the  commission  between  them  as 
may  be  just.^ 

The  Commissioner's  Bond. 

§  338.  Where  the  sheriff  or  sergeant  makes  a  sale  under  a  de- 
cree, the  sureties  on  his  bond  are  responsible  for  the  due  adminis- 
tration of  the  fund,'  but  where  a  special  commissioner  or  commis- 
sioners are  appointed,  he  or  they  must  execute  bond  with  sufficient 
security  before  the  court  or  clerk,  conditioned  as  the  law  directs, 
•and  in  such  penalty  as  is  fixed  by  the  decree,  and  until  the  bond 
is  properly  executed  the  statute  forbids  him  to  receive  any  money 
under  the  decree.*     The  sufficiency  of  the  security  must  be  de- 

'  Borer  on  Judicial  Sales,  5  8. 

^  Code,  §  3404;  Coda  W.  Va.,  Ch.  132,  §  3.  When  but  a  part  of  a  price  is  ever 
collected,  commission  should  be  allowed  only  on  the  part  collected  and  no  extra 
compensation  is  allowable  for  extraordinary  etiorts  to  sell  the  land.  Womack  v. 
Paxton's  Ex' or,  84  Va.  9.  The  court  may  also  appoint  a  commissioner  to  execute 
a  deed  or  writing,  and  the  execution  thereof  is  as  valid  to  pass  release,  or  extin- 
guish the  right,  title  and  interest  of  the  party,  on  whose  behalf  it  ia  executed, 
as  if  such  party  had  been  at  the  time  capable  in  law  of  executing  the  same,  and 
had  executed  it.     Code,  I  3418;  Code  W.  Va.,  Ch.  132,  I  4. 

» Code,  §  3403. 

*  Code,  I  3397.  It  is  not  necessary  to  the  validity  of  such  a  bond  that  it  should 
be  either  acknowledged  or  proven  before  the  clerk.  It  must  be  approved  by  the 
clerk,  but  in  order  to  make  it  valid  he  need  not  endorse  his  approval  upon  it — 
this  being  sufficiently  shown  by  the  bond  being  filed  away  by  the  clerk  and  by  the 
commissioner  of  sale  proceeding  to  collect  the  money  which  the  giving  of  the  bond 
authorized  him  to  collect.     Lyttle  v.  Cozad,  21  W.  Va.  184.     But  see  the  Vir- 
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termined  by  the  court  or  clerk.  He  should  be  a  person  of  suffi- 
cient means,  and  it  will  not  do  for  one  of  the  commissioners  to  be 
surety  for  the  other.  Where  a  decree  directed  two  commissioners 
jointly,  or  either  of  them  separately,  to  execute  a  bond,  and  each 
of  them  executed  a  bond  with  the  other  as  security,  it  was  held 
to  be  not  a  compliance  with  the  decree,  even  though  the  bond  was 
given  in  court.  ^ 

So  necessary  is  the  due  and  proper  execution  of  the  bond  to  the 
validity  of  the  title  and  for  the  protection  of  the  purchaser,  that 
if  the  commissioner  has  not  executed  the  bond  required  by  the 
decree,  and  had  it  approved  by  the  court  or  clerk,  and  the  pur- 
chaser pays  his  money,  he  does  so  in  his  own  wrong,  and  his  land 
is  liable  for  the  purchase  money  which  he  has  paid  to  the  commis- 
sione*  and  which  has  been  misapplied  by  him,  although  the  land 
has  been  conveyed  by  the  commissioner  to  the  purchaser,  as  the 
decree  directed  to  be  done  when  the  purchase  money  should  be 
paid.^  If,  however,  the  decree  does  not  direct  the  execution  of 
the  bond,  and  the  money  is  paid  to  the  commissioner,  and  is  lost 
through  no  default  of  his,  it  has  been  held '  that  the  purchaser 
cannot  be  prejudiced  by  the  commissioner's  failure  to  execute  the 
bond  required  by  law,  and  that  his  land  will  not  be  liable  there- 

ginia  statute,  Code,  §  3398.  Under  the  Virginia  statute  the  bond  can  only  be 
given  before  the  court  which  requires  the  bond,  or  before  the  judge  thereof,  or  the 
clerk  of  the  court  in  his  office.  It  is  error  to  direct  the  clerk  of  any  other  court 
to  take  it.     The  Southwest  Va.  M.  Co.  v.  Chase,  95  Va.  50. 

'  Tyler  v.  Toms,  75  Va.  116.  As  to  guaranty  companies  becoming  security,  see 
Acts  1895-6,  pp.  284,  423. 

'  Lloyd  V.  Erwin,  29  Grat.  598;  Whitehead  v.  Bradley,  87  Va.  676;  Shumate 
V.  Williams,  Va.;  22  S.  E.  R.  808.     Donahue  v.  Fackler,  21  W.  Va.  124. 

'  It  was  not  regarded  as  reversible  error  for  the  decree  to  fail  to  provide  for  the 
execution  of  a  bond  (Cooper  v.  Daugherty,  85  Va.  343);  for  the  statute  requiring 
a  bond  of  a  commissioner  of  sale,  it  must  be  given  before  he  receives  any  money 
under  a  decree,  whether  it  be  therein  directed  or  not.  McAllister  v.  Bodkin,  76 
Va.  810;  Baker  v.  Oil  Tract  Co.,  7  W.  Va.  454.  But  these  cases  were  decided 
before  the  date  of  the  present  statute.  Acts  1883-4,  p.  213;  now  Code,  §?  3398, 
3399,  3400.  But  the  faUui-e  to  require  in  the  decree  that  the  commissioner  shall 
give  bond  was  declared  to  be  an  irregular  and  dangerous  practice.  McClosky  & 
Grim  v.  O'Brien,  16  W.  Va.  794. 
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for.'^  It  will  be  observed  that  in  this  case,  although  the  decree 
failed  to  direct  a  bond  to  be  given,  it  did  expressly  authorize  the 
commissioner  to  collect  the  money  as  it  fell  due,  but  if  the  decree 
directs  a  bond  to  be  given,  and  also  the  money  to  be  collected,  the 
latter  direction  will  not  release  the  purchaser  from  liability  unless 
the  first  direction  is  also  obeyed.^  Where  the  bond  has  not  been 
properly  executed,  a  liability  will  exist  upon  the  purchaser  who 
pays  his  money  to  the  commissioner,  even  when  he  deposits  it  in 
bank  to  his  credit  as  commissioner,  not  using  or  mingling  it  with 
his  own,  and  it  is  lost  by  the  failure  of  the  bank.* 

These  cases  were  decided  in  Virginia,  before  the  present  statute  * 
which  directs  that  no  special  commissioner  shall  sell  or  rent  any 
property,  or  advertise  the  same  for  sale  or  rent,  until  he  shall  have 
given  bond  as  required  by  the  statute  and  shall  have  obtained  from 
the  clerk  a  certificate  that  the  bond  required  by  law  or  by  the  de- 
cree or  order  has  been  given,  which  certificate  or  a  copy  thereof 
shall  be  appended  to  the  advertisement. 

The  clerk  is  required  to  make  the  certificate  whenever  the  bond 
has  been  given  and  to  note  the  same  in  the  proceedings,  and  the 
certificate  or  a  copy  thereof  is  required  to  be  returned  with  the 
report  of  the  sale  or  renting. 

When  the  certificate  has  thus  been  published  or  the  bond  given 
where  the  sale  is  not  advertised,  the  purchaser  or  renter  is  relieved 
of  all  liability  for  the  purchase  money  or  rent,  or  any  part  thereof, 

1  Dixon  V.  McCife's  Adm'x,  21  Grat.  373. 

2  Hess  V.  Eader  and  Wife,  26  Grat.  746. 

'  But  where  one  commissioner  gave  bond  and  the  other  commissioner  was  his 
administrator  and  counsel  also  for  the  distributees,  although  he  gave  no  bond,  but 
collected  the  money  and  deposited  it  in  bank  to  his  individual  credit,  it  was  held 
that  the  purchasers  of  the  land  were  not  liable.  Thompson  v.  Brooke,  76  Va.  160. 
But  see  the  somewhat  similar  case  of  Donahue  v.  Facklen,  21  W.  Va.  124,  where 
a  different  conclusion  was  reached.  The  bond  is,  however,  intended  for  the  bene- 
fit of  tliose  entitled  to  the  proceeds.  If  the  commissioner  collects  without  giving 
bond,  and  they  ratify  his  act  and  look  to  him  for  payment,  no  one  else  can  com- 
plain. Lee  V.  Swepson,  76  Va.  172.  A  deposit  made  in  bank  by  order  of  the 
court  relieves  the  commissioner  from  responsibility.     Gill  v.  Bai-bour,  80  Va.  11. 

*  Code,  U  8398,  3399,  3400. 
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which  he  may  pay  to  the  special  commissioner.  A  severe  penalty 
is  prescribed  against  any  clerk  knowingly  issuing  any  false  certi- 
ficate, and  he  and  the  sureties  on  his  bond  are  liable  to  any  person 
injured  thereby.' 

How  a  Sale  is  Made. 

§  339.  Sometimes  the  court  decrees  that  a  sale  be  made  privately, 
and  it  not  unfrequently  confirms  sales  that  have  been  thus  made, 
but  as  a  rule  the  sale  should  be  decreed  to  be  made  at  public 
auction,^  and  after  due  advertisement,  which  is  specified  in  the 
decree.  What  is  proper  advertisement  depends  upon  all  the  cir- 
cumstances of  the  case,  and  must  be  determined  by  the  court 
directing  such  as  is  best  calculated  to  malce  a  good  sale,  except 
that  if  the  terms  of  the  deed  of  trust  or  mortgage  which  is  en- 
forced by  the  decree,  fixes  the  time  or  manner  of  advertisement,  it 
must  be  followed  strictly.  Sometimes  also  the  statute  does  this, 
as  in  cases  where  the  State  has  an  interest  in  the  property  to  be 
sold.'  The  advertisement  must  distinctly  fix  the  day,  place  and 
hour,  or  at  least  between  certain  hours,  at  which  the  sale  is  to  be 
made  or  the  biddings  commenced,  and  the  sale  must  be  held  at 
the  place  fixed  by  the  decree.  When  a  decree  directed  a  sale  to 
be  made  on  the  premises,  it  was  held  that  the  commissioner  acted 
irregularly  in  making  it  at  a  different  place,  especially  after  adver- 
tising that  it  would  be  made  on  the  premises.  In  such  a  case  it 
was  thought  that  the  proper  course  would  have  been  for  the  commis- 
sioner to  have  reported  to  the  court  that  the  sale  could  not  be  made 
at  the  place  indicated  in  the  decree  for  want  of  bidders,  and  should 
have  obtained  from  the  court  instructions  for  his  future  action.* 

'  For  the  proper  mode  of  proceeding  against  a  defaulting  special  commissioner 
and  the  sureties  on  his  bond,  and  for  the  statute  and  decisions,  see  Ante,  p.  746, 
and  note  2. 

'  Eorer  on  Judicial  Sales,  5  91  et  seq. 

'  Code,  i  1236.  Advertisement  required  by  the  statute  of  West  Virginia  when 
the  real  estate  to  be  sold  is  of  the  value  of  five  hundred  dollars  or  more.  Code 
Ch.  132,  5  1;  la,  1. 

'  Talley  «(  al  v.  Starke's  Adm'x  el  ah,  6  Grat.  339. 


§  339  HOW    A    SALE    IS    MADE.  1171 

A  custom  of  doubtful  validity  has  prevailed  of  special  commis- 
sioners adjourning  over  sales  to  some  day  less  than  the  number  of 
days  prescribed  in  the  decree  from  the  day  first  fixed  and  adver- 
tised. Should  the  biddings  be  commenced  on  the  day  fixed,  and 
not  be  completed  on  that  day,  it  is  probable  that  an  adjournment 
over  would  be  proper,  if  the  matter  is  in  such  condition  as  to  con- 
stitute the  biddings  and  the  adjournment  one  continuous  act,  but 
it  is  difficult  to  understand  how  adjourning  simply  to  another  day 
is  a  compliance  with  a  decree  which  directs  that  the  day  of  sale 
shall  be  advertised  a  certain  length  of  time.  There  is  no  doubt, 
however,  that  a  sale  may  be  adjourned  over  by  the  commissioners 
to  some  particular  day,  and  it  is  the  duty  of  the  officer  selling  to 
postpone  the  sale  if  he  sees  that  the  time  selected,  or  other  attend- 
ing circumstances  will  be  likely  to  produce  a  great  sacrifice  of  the 
property.'  It  is  the  question  of  the  length  of  time  between  the 
day  first  appointed  for' the  sale,  and  the  day  to  which  it  is  ad- 
journed, about  which  there  seems  to  be  some  conflict  between  a 
not  uncommon  but  rather  loose  practice,  and  what  would  seem  to 
be  proper  to  be  done.  If  the  sale  is  postponed  by  a  decree  of 
court  and  not  by  the  commissioner,  and  there  is  no  deed  of  trust 
or  other  contract  requiring  a  specific  length  of  public  notice,  there 
is,  of  course,  no  reason  why  the  court  should  not  adjourn  the  sale 
over  to  any  reasonable  length  of  time,  but  when  the  officer  sells 
under  a  decree,  which  fixes  the  time  of  notice,  it  is  not  in  accord- 
ance with  the  decree  that  he  should  change  the  day  of  sale  except 
after  the  requisite  notice,  unless  as  before  stated  the  adjournment 
shall  be  after  the  biddings  have  commenced,  and  a  part  of  the 
same  continuous  transaction. 

The  advertisement  should  fairly,  and  with  sufficient  certainty, 
describe  the  property,  and  should  not  contain  any  particulars 
which  may  unduly  enhance  its  value  or  mislead  the  purchaser.^ 

>  Blossoms  V.  Kailroad  Co.,  3  Wall.  209;  Collier  v.  Whipple,  13  Wend.  229; 
Bichards  v.  Holmes,  IS  How.  147;  Korer  on  Judicial  Sales,  ?  116  et  seq. 

'  Veeder  v.  Fonda,  3  Paige,  97;  Kauffinan  v.  Walker,  9  Md.  229;  Daniel's  Chy. 


1172  JUDICIAL    SALES.  §  339 

It  is  proper  also  that  the  exact  hour  for  the  sale  should  be  named, 
but  where  property  was  advertised  to  be  sold  between  the  hours 
of  twelve  and  five  o'clock  in  the  afternoon,  and  it  was  sold  in 
pursuance  of  that  advertisement,  the  court  refused  on  that  account 
to  set  aside  the  sale.' 

The  auctioneer,  selling  real  estate,  is  the  agent  of  both  the 
vendor  and  the  purchaser,^  and  his  writing  at  the  time  of  the  sale,^ 
the  name  of  the  purchaser  as  such  to  the  written  terms  of  sale, 
binds  the  purchaser,  although  it  seems  he  cannot  do  so  after  the 
sale  is  completed."  The  same  effect  is  given  to  the  signature  of 
the  auctioneer's  clerk.*^  The  biddings  are  usually  received  orally, 
but  a  bid  by  letter  is  valid,  and  if  the  writer  offers  the  highest  bid 
he  is  to  be  considered  the  purchaser,"  but  of  course  his  bid  should 
be  publicly  announced,  so  as  to  give  others  the  opportunity  to  bid 
over  him  if  they  so  desire. 

The  highest  bidder^  is  entitled  to  the  property  if  the  sale  is 
confirmed,  and  he  is  considered  to  be  the  highest  bidder  whose  bid 
is  last  offered  for  the  largest  sum.  But  biddings  at  an  auction  are 
mere  offers,  which  may  be  retracted  at  any  time  before  the  ham- 
mer is  down,  and  the  offer  has  been  accepted,'  but  the  blow  of  the 

Pr.,  Vol.  2,  p.  1269,  notes.  For  a  full  discussion  of  this  subject,  see  Maddox  v. 
Sullivan,  2  Richardson's  Equity,  4;  44  Am.  Dec.  234;  notes,  238  to  240.  See  also 
Sage  V.  Central  EaUroad  Co.,  99  U.  S.  E.  334. 

1  Cox  V.  Halstead,  1  Green's  Chy.  311. 

'  Contra,  where  the  trustee  himself  signs  the  memorandum.  Adams  v.  Scales,  1 
Baxt.  337;  25  Am.  E.  772. 

'  Addison  on  Contracts,  Vol.  1,  p.  329. 

*  Walker  v.  Herring,  21  Grat.  678.  The  agent  of  one  party  only  signing  the 
memorandum  cannot  bind  the  other  party.  Bamber  v.  Savage,  52  Wis.  110;  38 
Am.  E.  723. 

^Chitty  on  Contracts,  p.  418.  See  also  1  Am.  &  Eng.  Encyc,  p.  1001,  and 
cases  cited  in  the  notes. 

^Tyree  v.  Williams,  3  Bibb,  6  Am.  Dec.  663;  Addison  on  Contracts,  Vol.  1, 
p.  42. 

'  If  the  highest  bidder  refuses  to  complete  the  sale,  the  commissioner  should  not 
allow  another  person  to  take  the  property  at  the  former  bid.     Daniel's  Chy.  Pr. 
Vol.  2,  p.  1282,  notes. 

8  Addison  on  Contracts  (ed.  1875),  Vol.  1,  p.  41. 
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auctioneer's  hammer,  or  any  similarly  significant  expression,  will 
render  the  offer  irrevocable.' 

Who  May  Bid  or  "Buy. 

§  340.  The  commissioner  may  decline  to  permit  the  auctioneer 
to  announce  the  bids  of  persons  who  give  no  satisfactory  assur- 
ances of  their  ability  and  willingness  to  comply,  for  bona  fide, 
bidders  are  entitled  to  that  protection  at  his  hands.^  So  also 
puffers  or  by-bidders  should  not  be  tolerated  by  the  officer  con- 
ducting the  sale,  since  the  announcement  of  their  pretended  offers 
and  the  consequent  unfair  advance  in  the  price  of  the  property 
will  be  a  fraud  upon  real  purchasers,  and  will  invalidate  the  sale 
made  to  them  if  they  dispute  it.  We  have  before  ^  observed  that 
an  officer  cannot  bid  or  buy  at  his  own  sale.  A  guardian  or  com- 
mittee, a  guardian  ad  litem  and  a  trustee,  are  similarly  disabled,* 
and  an  auctioneer,  or  crier  making  a  sale,  cannot  properly  act  for 
himself  or  for  any  other  person  in  bidding  for  the  property.^  The 
same  prohibition  is  imposed  upon  an  executor  at  his  own  sale,  at 
least  of  real  estate,  unless  all  the  parties  who  are  sui  juris  consent, 
and  the  court  is  satisfied  that  it  will  benefit  the  sale.°  The  dis- 
ability to  buy  at  one's  own  sale  indeed  is  radical,  and  extends  to 
persons  and  transactions  of  every  class,  and  to  every  relation  in 
which  there  may   arise   a  conflict  between   the   duty  which  the 

'  Addison  on  Contracts  (ed.  1875),  Vol.  1,  p.  41,  note. 

^  That  the  court  may  not  be  baffled,  it  may  order  that  the  bids  of  some  persons 
be  not  received,  or  received  only  upon  condition.  Murdock's  Case,  2  Bland,  461. 
See  also  Hardesty  v.  Wilson,  2  Gill.  481;  44  Am.  Dec.  439,  and  note,  441,  when  a 
bidder  does  not  pay  his  bid  at  once.  See  also  Dumford  v.  Degneys,  13  Am.  Dec. 
846;  Hildreth  v.  Turner,  89  Va.  868. 

'  Ante,  §  336.  An  executor  cannot  buy  land  at  his  own  sale.  Eaily's  Adm'r  v. 
Robinson,  1  Grat.  4,  as  reported  in  42  Am.  Dec.  540,  and  note,  542;  Davies  and 
Wife  V.  Hughes,  86  Va.  909. 

'Ante,  Vol.  1,  p.  550. 

5  Brock  V.  Kice  et  als,  27  Grat.  812. 

*  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1271,  note.  But  he  may  purchase  hona  fide  from 
one  to  whom  he  has  before  sold  in  good  faith.  Staples  et  als  v.  Staples  et  als,  24 
Grat.  236. 
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vendor  or  purchaser  owes  to  the  person  with  whom  he  is  dealing, 
or  on  whose  account  he  is  acting,  and  his  own  personal  interest.^ 

The  biddings,  to  constitute  a  valid  sale,  must  be  fair  and  open. 
There  cannot,  as  we  have  said,  be  puffers  or  by-bidders,  and  an 
illegal  combination  to  advance  the  price  will  invalidate  the  sale.^ 
It  is  not  every  combination,  however,  that  is  unlawful,  for  several 
persons  may  join  together  and  lawfully  bid  as  a  unit,  if  it  is  done 
in  good  faith.  To  render  such  combinations  unlawful  and  void, 
say  the  authorities,'  "  there  must  be  a  fraudulent  intent  to  depress 
and  chill  the  sale,  to  obtain  the  property  at  an  undervalue,  or  to 
obtain  other  undue  and  unconscientious  advantages,"  and  an  agree- 
ment as  to  bidding,  the  object  of  which  is  fair,  does  not  avoid  the 
sale.* 

One  who  purchases  at  a  sale  may,  on  his  own  motion,  have  an- 
other person  substituted  in  his  place,  and  the  court  may  accept 
him  upon  such  conditions  as  it  sees  best,  but  where  the  highest 
bidder  at  an  auction  induced  the  auctioneer  to  accept  another  per- 
son in  his  place,  conceding  the  fact  that  he  had  sold  his  bargain 
at  an  advance,  which  he  received  and  then  absconded,  the  prop- 

'  Borer  on  Judicial  Sales,  §  107  et  seq.;  Michard  v.  Girod,  4  How.  503.  Arbi- 
trators, agents,  assignees  in  bankruptcy,  attorneys  and  counsellors,  are  within  the 
forbidden  class.  Chitty  on  Contracts,  p.  316;  Newcomb  el  al  v.  Brooks  et  al,  16 
W.  Va.  32;  Bank  v.  Parsons,  42  W.  Va.  151. 

'  Borer  on  Judicial  Sales,  ?  95.  So  puffers  are  forbidden.  Peck  v.  List, 
23  W.  Va.  338.  The  emplojTnent  of  a  by-bidder  at  an  auction  is  fraud. 
Towle  V.  Leavitt,  23  N.  H.  360;  55  Am.  Dec.  195;  note,  p.  204;  Bants  v.  Cole,  7 
Blackford,  265;  41  Am.  Dec.  226;  note,  229;  HamUton  v.  Hamilton,  2  Bichard- 
son's  Equity,  355;  46  Am.  Dec.  58.  The  owner  has  no  right  to  bid  at  a  sale  of 
his  property  at  auction  unless  such  right  is  publicly  reserved.  Baham  v.  Bach,  13 
Louisiana,  287;  33  Am.  Dec.  561;  note,  563.  The  employment  of  a  puifer  is  a 
fraud  on  the  purchaser,  which,  at  his  option,  invalidates  the  sale.  Pennock's  Ap- 
peal, 14  Penn.  St.  446;  53  Am.  Dec.  561;  note,  563.  But  it  is  lawful  for  parties 
to  associate  to  buy  at  a  public  sale.    Smith  v.  UUman,  58  Md.  183;  42  Am.  E.  329. 

'  Holmes  v.  Holmes,  3  Eich.  Eq.  61 ;  Eorer  on  Judicial  Sales,  |  94. 

*  Wilker  v.  Hoppock,  6  Wall.  94.  When  two  or  more  persons  desire  to  acquire 
different  parts  of  a  tract  of  land  they  may  lawfully  combine  together  to  buy  the 
whole  tract  with  a  view  to  a  subsequent  division.  Eoudabush  v.  Miller  et  als,  32 
Grat.  454. 
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erty  was  ordered  to  be  resold,  reserving  all  questions  of  liability 
of  the  original  or  sub-purchaser.^ 

Report  of  the  Commissioner  of  Sale. 

§  341.  The  decree  appointing  a  commissioner  to  make  a  sale 
should  always  require  him  ^  to  report  the  same  to  the  court,  but 
whether  so  required  or  not  by  the  decree,  it  is  the  duty  of  the 
commissioner,  or  officer  making  a  sale,  to  do  so.  This  report  may 
be  returned  to  the  first  or  any  other  day  of  a  term  of  court,  and 
is  then  subject  to  such  exceptions  as  any  party  in  interest  may  file 
thereto.*  It  should  be  signed  by  the  person  who  makes  the  sale, 
should  state  the  price  agreed  to  be  paid  for  the  property,  and 
should  return  the  contract  of  sale  and  the  bonds  for  the  deferred 
payments,  when  they  are  taken  before  confirmation.  The  report 
should  also  state  the  costs  of  the  sale,  and  any  other  matter  per- 
tinent to  the  subject,  which  may  aid  the  court  in  passing  upon  the 
propriety  of  confirming  the  sale.  It  is  not  the  duty  of  the  com- 
missioner or  officer  to  state  his  opinion  as  to  whether  the  sale 
should  or  should  not  be  confirmed,  but  he  should  simply  state  the 
facts  connected  with  the  sale,  and  he  should  not  go  into  any  dis- 
puted questions  which  may  be  involved  in  the  litigation. 

If  the  commissioner's  report  be  incomplete,  insufficient  or  in 
any  way  imperfect,  he  may  be  required  to  make  a  further  report; 
and  if  after  he  has  made  his  report,  and  it  has  been  received  and 
accepted,  at  any  time  before  final  action  on  it  he  discovers  any 
material  mistake,  omission  or  ambiguity  in  it,  he  may,  by  leave  of 

'Daniel's  Chancery  Practice,  Vol.  2,  p.  1285.  A  purchaser  at  a  judicial  sale 
may  not,  before  confirmation,  sell  at  an  advanced  price,  and  such  a  transaction  is 
put  upon  the  footing  of  by-bidding.  Though  not  pleaded  or  relied  on  in  the  trial 
court  it  will  on  appeal  be  regarded  as  good  ground  for  refusing  the  enforcement  of 
the  contract.  Camp  v.  Bruce,  Va. ;  31  S.  E.  E.  901.  See  the  note  to  this  case  on 
p.  741,  4  Va.  Law  Kegister,  and  the  case  of  Tucker  v.  Tucker,  86  Va.  679. 

*  An  addendum  to  a  report  signed  by  only  one  of  several  commissioners  is  no 
part  of  the  report.     Shirley  v.  Rice,  79  Va.  442. 

'  But  if  no  exception  is  filed  thereto  in  the  lower  court  none  can  be  made  in  the 
court  of  appeals.     Smith  v.  Henkle,  &c.,  81  Va.  524. 

32 
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the  court,  and  it  would  be  his  duty  to  file  an  amended,  additional 
or  supplemental  report  correcting  the  mistake,  supplying  the 
omission  or  explaining  the  ambiguity.  In  such  a  case,  as  in  all 
others,  the  report  may  be  excepted  to,  but  in  all  cases  where  ex- 
ceptions are  necessary  they  should  specify  with  reasonable  cer- 
tainty the  particular  grounds  of  objection,  so  as  to  enable  the 
opposite  party  to  see  clearly  what  he  is  to  meet,  and  the  court 
what  it  is  to  decide.^ 

Opening  Biddings. 

§  342.  In  England  the  custom  was  to  reopen  the  biddings  if 
an  opportunity  to  make  a  better  sale  occurred  before  the  con- 
firmation, and  to  direct  a  resale  without  regard  to  the  rights  of 
the  purchaser;  and  even  after  a  sale  was  absolutely  confirmed  a 
mere  advance  of  price  was  sufficient  to  open  the  biddings  and  they 
might  be  opened  more  than  once.  But  this  practice  was  dis- 
approved by  high  English  authority,  as  rendering  sales  so  uncer- 
tain that  bidders  were  deterred  and  hence  really  to  depress  instead 
of  advancing  the  value  of  property  disposed  of  by  judicial  sales,' 
and  the  rule  was  finally  abolished  there  by  statute.' 

In  the  American  States  the  English  rule  is  very  generally  dis- 
regarded,* and  although  there  was  for  a  time  some  doubt  °  as  to 
what  the  rule  was  in  Virginia,  and  while  it  is  true  that  until 
confirmation,  a  judicial  sale  is  an  incomplete  bargain,  and  whether 
the  court  will  confirm  the  sale  will  depend  in  a  good  measure  on 
the  circumstances  of  each  case,^  yet  is  has  been  declared  by  repeated 
decisions  that  the  court  in  acting  upon  a  report  of  sales  does  not 
exercise  an  arbitrary,  but  a  sound  legal  discretion,  in  the  interest 

'  Crockett  v.  Sexton  et  als,  29  Grat.  53. 

'  Minor's  Inst.,  Vol.  2,  p.  323. 

'  30  and  31  Vict.,  Ch.  48;  Koudabush  v.  MOler  et  als,  32  Grat.  463. 

*  Daniel's  Chy.  Pr.,  Vol.  2,  pp.  1285,  1286,  notes. 

*  Koudabush  v.  Miller  ei  als,  32  Grat.  463. 

^  Carr  v.  Carr,  88  Va.  735.     Either  or  any  party  may  object,  and  the  purchaser 
may  become  a  party  to  the  suit  and  may  have  any  mistake  corrected  by  the  court. 
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of  fairness  and  prudence  and  with  a  just  regard  to  the  rights  of  all 
concerned.^  The  court  may  in  the  exercise  of  that  discretion 
either  affirm  or  set  aside  the  sale,  or  direct  the  biddings  to  be 
reopened,  where  from  the  facts  and  evidence  and  circumstances 
before  it  it  appears  clearly  that  the  sale  was  made  at  a  greatly 
inadequate  price,  and  may  solve  and  determine  this  question  upon 
affidavits  or  depositions  in  connection  with  the  fact  that  a  greatly 
larger  price  is  oifered  for  the  land  which  is  secured  or  offered  to 
be  secured;  and  no  exact  rule  limits  the  number  of  times  that  a 
resale  may  be  thus  directed.^ 

While  mere  inadequacy  of  price,'  nor  a  mere  advance,*  is  not 
sufficient  to  authorize  the  biddings  to  be  opened,  a  decided  or 
considerable  insufficiency  of  price  is  sufficient  to  justify  the  court 
in  so  decreeing,  and  what  constitutes  a  decided  insufficiency  must 
be  determined  by  the  court  under  all  the  circumstances  of  the 
case,^  and  no  inflexible  rule  in  that  or  any  other  respect  as  to 
reopening  or  confirming  judicial  sales  will  be  allowed  to  govern 
any  case.* 

Where  a  sale  has  been  fairly  made,  and  for  a  fair  price,  it 
should  never  be  set  aside  where  there  is  good  reason  to  believe 
that  the  upset  price  has  been  offered  to  gratify  ill  will  towards 
the  purchaser,^  and  indeed  a  sound  public  policy  requires  that  a 
sale  fairly  made  for  a  fair  price  should  be  confirmed  no  matter 

^  Hillary  &  Johnson  v.  Thompson,  11  W.  Va.  113;  Hansucker  v.  Walker,  76 
Va.  753;  Brock  v.  Kice,  27  Grat.  812;  Eoudabush  v.  Miller,  32  Grat.  454; 
Berlin  t).  Melhom,  75  Va.  639;  Thomas  t).  Farmers  Bank,  88  Va.  292;  Todd  i;. 
Gallego  Mills  Co.,  84  Va.  590;  Carr  v.  Carr,  88  Va.  739. 

'  Kahle  V.  Mitchell,  9  W.  Va.  492;  Brock  v.  Kice,  27  Grat.  812. 

'Eoudabush^.  Miller  e(  als,  32  Grat.  464;  Curtis  «.  Thompson,  29  Grat.  474; 
Qark  v.  Trust  Co.,  100  U.  S.  E.  149;  Smith  v.  Henkle,  81  Va.  524;  Coles  v.  Coles, 
83  Va.  525;  Beaty  t..  Vern,  18  W.  Va.  291;  Trimble  t).  Herold,  20  W.  Va.  602; 
McMullen  v.  Eagan,  21  W.  Va.  234;  Graffam  v.  Burgess,  117  U.  S.  E.  180; 
Ewald  V.  Crocket  et  als,  85  Va.  299;  Hazelwood  v.  Forrer,  94  Va.  703. 

*Hudgins  v.  Lanier  Bro.  &  Co.,  23  Grat.  494. 

5  Hartley  &  Co.  v.  Eoffe,  12  W.  Va.  401. 

»  Marling  v.  Bobrecht  et  al,  13  W.  Va.  441. 

'  Eoudabush  v.  Miller  et  als,  32  Grat.  454. 
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what  is  the  motive  for  the  upset  bid.  If  the  ground  of  the 
application  be  the  inadequacy  of  price,  there  ought  to  be  a  decided 
preponderance  of  evidence  of  such  inadequacy  and  unless  there  is 
such  proof  the  sale  will  be  confirmed.'  Experience  indeed  teaches 
that  there  is  no  evidence  less  reliable  than  the  opinions  of  men  as 
to  the  values  of  property. 

Mere  inclemency  of  weather  on  the  day  of  sale  will  not  be 
sufficient  of  itself  to  justify  the  court  in  setting  aside  a  sale ;  but 
where  it  was  proved  that  by  reason  of  inclement  weather  certain 
persons  who  would  have  bid  on  the  property  were  detained  from 
attending  the  sale,  and  only  one  bidder  was  present  and  he  lived 
at  the  place,  it  was  held  that  the  sale  should  be  set  aside  without 
weighing  the  evidence,  which  was  conflicting,  as  to  the  sufficiency 
of  the  price  at  which  the  land  was  sold.^  But  the  mere  fact  that 
a  few  bidders  only  were  present  will  not  affect  the  sale,  for  as  the 
court  says,  the  competition  may  be  as  active  and  spirited  among 
two  or  three  as  a  dozen.' 

A  sale  was  objected  to  upon  the  following  four  grounds :  be- 
cause the  land  was  sacrificed  ;  because  one  of  the  commissioners 
of  sale  was  interested  in  the  purchase  of  one-half  of  the  land ; 
because  a  material  advance  was  offered  by  a  substantial  bidder ; 
and  because  there  was  no  memorandum  ;  and  these,  taken  together, 
were  considered  as  valid  objections,  and  the  sale  was  held  to  have 
been  properly  set  aside.^ 

The  existence  of  a  doubt  as  to  how  much,  or  what  land  has 
been  sold,  will  be  sufficient  ground  for  setting  aside  a  sale,"  and 
the  court  will  not  confirm  a  sale  against  the  purchaser's  wish, 
where,  by  acts  of  parties  to  the  suit,  action  on  the  report  of  sales 
by  the  court  in  confirming  the  same  would  probably  cause  him 
loss,  provided  the  purchaser  has  not  been  in  default  or  guilty  of 

'  Effinger  v.  Ealston  et  als,  21  Grat.  436. 
'  Roberts  v.  Eoberta,  13  Grat.  639. 
'Hudgins  v.  Lanier  Bro.  &  Co.,  23  Grat.  506. 

*  Teel  el  als  v.  Yancey  et  ah,  23  Grat.  691. 

*  Hyman,  Mo3es  &  Co.  et  al  v.  Smith  et  at,  13  W.  Va.  744. 
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fraud,  laches,  etc.  And  in  any  case  where  there  is  good  reason  to 
believe  that  fraud  or  mistake  has  been  committed  to  the  detriment 
of  the  owner  or  purchaser,  or  that  the  officer  conducting  the  sale 
has  been  guilty  of  any  wrong  or  breach  of  duty  to  the  injury  of 
the  parties  interested,  the  court  will  withhold  a  confirmation  of  the 
sale.^ 

These  rules  which  seemed  to  have  fixed  the  practice  in  Virginia 
into  something  like  a  settled  system  have  been  somewhat  disturbed 
by  the  decision  of  the  court  of  appeal  of  Virginia,  in  the  case  of 
Todd  V.  Gallego  Manufacturing  Co.,  84  Va.  591,  where  although 
the  court  recognized  the  principle  that  ^  "  it  may  be  said  that  after 
full  notice  an  open  sale  fairly  conducted,  in  the  face  of  such  com- 
petition as  can  be  attracted,  the  highest  bid  which  is  made  is  a  fair 
and  just  criterion  of  the  value  of  the  property  at  that  time ;  and 
so  after-stated  opinions,  affidavits  of  undervalue,  etc.,  are  re- 
garded with  but  little  favor,  and  estimated  of  light  Weight  in  the 
presence  of  the  fact  established  by  the  auction  and  its  results," 
yet  it  held  that  "  a  substantial  upset  bid,  well  secured  and  safe, 
put  in  before  confirmation,  is  as  much  a  valid  bid  as  if  made  at 
the  auction,  and  cannot  be  disregarded." 

In  this  case  the  highest  bid  made  for  the  property  at  the  public 
sale  was  $120,000,  but  before  confirmation  an  additional  bid  of 
|1 2,000  was  offered,  and  the  court  refused  to  confirm  the  sale  at 
the  price  publicly  bid  for  it,  and  directed  a  resale,  commencing 
with  the  upset  bid  of  $132,000.  It  has  been  sometimes  thought 
that  the  effect  of  this  decision  was  to  determine  that  a  purchaser 
at  a  public  sale  has  no  rights  whatever  that  a  court  is  bound  to  re- 
gard, and  that  any  higher  bid  afterwards  offered  would  be  treated 
exactly  as  if  made  at  the  public  sale.  Some  expressions  in  the 
opinion  of  the  court,  and  especially  the  words  of  the  syllabus  from 
which  I  have  quoted,  might  seem  to  confirm  this  impression,  but 
Judge  Lacy  takes  care  to  repeat  on  page  590  the  well  established 

1  Brock  V.  Rice,  27  Grat.  81;  Andrews  v.  Scotton,  2  Bland.  629. 

2  84  Va.  591. 


1180  JtTDICIAL   SALES.  §  342 

rules  in  Virginia  and  to  say,  "  I  do  not  consider  that  they  are  at 
all  denied  or  controverted  here."  The  decision  of  the  court  rests 
indeed  not  on  the  mere  advance  of  $12,000,  but  on  that  coupled 
with  all  the  circumstances  of  that  transaction  and  the  occurrences 
on  the  day  of  the  sale,  that  sufficiently  justified  the  court,  under 
the  previously  decided  cases,  in  directing  a  resale  of  the  property 
at  the  advance  bid. 

In  a  later  case,'  however,  the  court  of  appeals  of  Virginia,  cit- 
ing this  case  of  Todd  v.  Gallego  Manufacturing  Co.  does  seem  to 
go  the  length  of  holding  that  a  mere  advance  bid,  without  any 
adventitious  circumstance,  is  sufficient  to  justify  a  court  in  refus- 
ing the  confirmation  of  a  sale  publicly  made  under  circumstances 
unimpeached  for  fairness,  and  because  the  court  would  thereby  be 
selling  the  property  "  at  the  best  price  attainable." 

To  establish  to  its  full  extent  such  a  rule  as  this  would  destroy 
the  value  of  public  offerings,  prevent  the  healthy  competition  of 
open  biddings,  and  defeat  the  very  object  the  court  should  always 
have  in  view  of  selling  at  the  best  price  attainable.  If  one  present 
at  a  sale  or  able  to  be  present,  is  permitted,  without  excuse,  to  bid 
afterwards  to  the  court,  it  can  hardly  be  said  that  by  such  a  pro- 
cess the  court  has  succeeded  in  making  the  best  sale  obtainable.^ 

Where  a  resale  is  made  because  of  insufficiency,  the  practice  is, 

'  Ewald  V.  Crockett,  85  Va.  301.  A  learned  circuit  court  judge  has  said  that  it 
seemed  to  him  that  the  distinction  made  between  the  earlier  and  later  cases  on 
this  subject  is  that  under  the  former  an  upset  bid  is  rejected,  except  under  excep- 
tional circumstances,  while  under  the  latter  an  upset  bid  is  accepted,  except  under 
exceptional  circumstances.  See  the  opinion  of  Judge  Tbos.  W.  Harrison  in  the 
record  of  the  case  of  Moore  v.  Triplett,  Staunton  September  term,  1898. 

^  After  the  writing  of  the  text  and  note,  the  case  of  Moore  v.  Triplett  was  de- 
cided and  is  reported  on  p.  43  of  Vol.  1  of  the  Virginia  Supreme  Court  Reporter. 
The  court  of  appeals  reatfirms  the  rules  as  to  judicial  sales  which  have  so  long  ob- 
tained in  Virginia  and  as  they  have  been  stated  in  the  text,  and  entirely  rejects  the 
idea  that  a  substantial  advance  bid  is  always  to  be  accepted  without  regard  to  the 
circumstances  of  the  case,  and  that  the  court  has  no  discretion  in  the  matter.  The 
rule  is  recognized  also  that  one  who  was  a  bidder  at  the  sale  by  himself  or  by  an 
agent,  or  was  present  and  had  an  opportunity  to  bid,  will  not,  as  a  general  rule,  be 
permitted  to  put  in  an  up-set  bid. 
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unless  the  insufficiency  is  very  gross,  to  require  that  there  shall  be 
first  an  upset  bid,  secured  by  a  deposit,  or  by  bond  with  good 
security;  but  what  the  advance  bid  must  be  should  be  determined 
by  the  value  of  the  property,  the  probable  cost  of  resale,  loss  of 
interest  or  income,  and  by  all  the  circumstances  of  each  particular 
case,  and  there  is  no  rule  which  limits  the  advance  to  any  par- 
ticular sum.  When  there  is  a  resale,  the  property  should  be  put 
up  at  the  advance  bid,  with  full  opportunity  to  any  one  to  bid 
higher,  and  it  should  not  be  merely  confirmed  to  the  advance 
bidder  at  his  upset  offer. 

A  very  commendable  practice  has  grown  up  in  some  of  the 
circuits,  upon  the  refusal  of  the  court  to  confirm  a  sale  because  of 
an  advance  bid,  of  putting  up  the  property  at  once  in  the  court- 
house or  outside,  at  public  auction,  commencing  with  the  advance 
bid.  It  is  regarded  in  such  a  case  to  be  sufficient  merely  to  have 
the  presence  of  or  to  give  notice  to  the  advance  bidder  and  the 
bidder  at  the  public  sale,  and  no  public  re-advertisement  is  con- 
sidered to  be  essential  to  a  valid  sale  so  made. 

The  Effect  of  Irregularities  in  Making  Sales. 

§  343.  The  following  have  been  held  to  be  irregularities  in  the 
proceedings  sufficient  to  vitiate  a  sale.  Insufficiency  of  description 
and  inadequacy  of  price  combined  ;  a  sale  by  a  different  commis- 
sioner than  the  one  mentioned  in  the  decree;  where  the  sale  was 
made  at  ah  improper  time,  or  on  a  different  day  than  the  one 
stated  in  the  notice;  where  the  property  was  purchased  by  the 
person  conducting  the  sale;  where  the  officer  selling  was  guilty  of 
negligence  or  mistake,  resulting  in  an  injury  to  the  parties  in- 
terested; where  the  auctioneer  struck  off  the  property  to  a  lower 
bidder;  ^  where  the  wrong  property  was  sold;  ^  and  where  there 
was  a  doubt  about  what  was  sold.' 

1  Eorer  on  Judicial  Sales,  §403  to  ?  424. 
« Daniel's  Chy.  Pr.,  Vol.  2,  p.  1276. 
^  Barger  v.  Buckland  et  ah,  28  Grat.  850. 
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Where  two  commissioners  are  appointed  by  a  decree  of  a  court 
of  equity  to  sell  land,  a  sale  by  one  only  is  irregular/  and  where 
a  suit  is  prosecuted  and  the  decree  obtained  under  circumstances 
of  suggestion  of  falsehood  and  suppression  of  truth,  of  imposition 
practiced  on  the  court  in  which  it  was  rendered,  and  of  confed- 
eracy and  collusion  between  the  parties,  the  decree  will,  if  neces- 
sary to  the  protection  of  those  interested,  be  held  to  be  wholly 
inoperative  as  to  them.^  It  is  not  error  that  the  decree  of  sale 
does  not  direct  a  deed  to  be  made  and  tendered  to  the  purchaser.^ 

The  general  rule  governing  sales,  however,  is  that  if  the  court 
rendering  the  judgment  had  jurisdiction,  and  the  officer  who  sold 
had  authority  to  sell,  the  sale  will  not  be  void  by  reason  of  errors 
in  the  judgment  or  irregularities  in  the  officer's  proceedings,  which 
do  not  reach  the  jurisdiction  of  the  one  or  the  authority  of  the 
other,^  and  purchasers  are  not  affected  by  any  irregularities  not 
apparent  on  the  face  of  the  proceedings.' 

When  a  Sale  May  be  Set  Aside. 

§  344.  We  have  seen^  that  in  Virginia  a  decree  confirming  a 
sale  is  not  necessarily  final,  but  whether  it  be  so  or  not  the  courts 
are  very  slow  to  set  aside  a  sale  once  confirmed,'  and  where  ten 
years  had  elapsed  since  the  sale,  and  the  rights  of  purchasers  had 
intervened,  and  the  appellants  had  acquiesced  in  the  sale  for  four 
years,  the  court  of  appeals  of  Virginia  *  declared  that  it  would  be 

^  Gross  V.  Pearcy  et  ah,  2  P.  &  H.  483. 

^  Young's  Adm'r  &  Bower  v.  McClung  et  ah,  9  Grat.  336. 

"  Goddin  v.  Vaughn's  Ex'x  el  ah,  14  Grat.  102. 

«  McGoon  V.  Scales,  9  Wall.  23. 

5  Crawford  et  ah  v.  Weller  et  ah,  23  Grat.  835. 

^Ante,  ?  233. 

'  It  can  only  then  be  done  by  petition  for  rehearing,  and  not  by  exception  filed 
after  the  decree  of  confirmation.  Taylor  v.  Palmer,  Va.  Law  Journal,  1882,  p. 
441.  If  no  objection  was  made  in  lower  court  on  the  ground  that  the  liens  had 
not  been  ascertained,  it  cannot  be  made  in  the  appellate  court.  Kahn  &  Hickman 
V.  Eorer  Iron  Co.,  86  Va.  754. 

'  Wallace's  Adm'r  et  ah  v.  Treakle  et  ah,  27  Grat.  488. 
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to  the  last  degree  inequitable  to  set  aside  the  sale  when  a  resale 
would  inevitably  result  in  a  sacrifice  of  the  property,  consequent 
upon  the  general  depreciation  of  real  estate  in  that  portion  of  the 
country  where  the  land  was  situated,  and  this,  too,  in  a  case 
wherein  the  decree  for  sale  was  made  before  an  account  of  the 
debts  was  taken,  which  in  itself  was  erroneous/ 

The  rules  that  compel  courts  of  equity  to  grant  relief  in  cases 
where  injury  has  been  done  to  a  party  who  has  been  prevented 
from  asserting  his  rights  in  proper  time  by  insuperable  obstacles 
without  any  laches  on  his  part,^  whether  the  relief  is  sought  by 
petition  in  the  cause  with  a  rule  against  the  parties  or  purchaser,^ 
or  by  original  bill,*  apply  as  well  to  cases  of  sales  under  decrees 
of  courts  as  to  suits  for  any  other  object,  but  in  these  cases  per- 
haps greater  caution  is  exercised  because  the  rights  of  purchasers 
are  involved,  and  since  before  the  sale  they  are  not  usually  parties 
to  the  suit,  the  injury  cannot,  as  a  rule,  be  imputed  to  them.  But 
if,  as  in  the  case  of  a  sale  in  pais,  it  be  made  to  appear  to  the 
court,  after  a  sale  has  been  confirmed,  that  there  has  been  any  in- 
jurious misrepresentation  or  fraud,'  or  any  unfair  concealment  by 
the  purchaser,  the  biddings  will  be  opened,  the  order  of  confirma- 
tion rescinded,  the  reported  sale  rejected,  and  the  property  again 

*  See  also  Crawford  et  ah  v.  Weller  el  als,  23  Grat.  835. 

2  Erwin  v.  Vint,  6  Munf.  269. 

3  Mcaintic  v.  Wise's  Adm'r  et  ah,  25  Grat.  448.     See  also  Post,  ?  344. 

*  Erwin  v.  Vint,  6  Munf.  269;  Callaway  v.  Alexander,  8  Leigh,  114,  Hill  et  als 
V.  Bowyer  et  als,  18  Grat.  375;  Cocks  v.  Izzard,  7  Wall.  559;  Slater  v.  Maxwell, 
6WaU.  276;  Neal  v.  Gillaspy,  56  Ind.  451;  26  Am.  R  40;  Korer  on  Judicial 
Sales,  i  394  et  seq. 

*  The  confirmation  of  a  sale  once  made  covers  and  excuses  many  irregularities 
which,  if  insisted  on  before  confirmation,  might  have  defeated  or  prevented  it. 
Langhyer  v.  Patterson,  77  Va.  470.  And  a  sale  will  not,  after  confirmation,  be 
set  aside  except  for  fraud,  surprise,  or  other  cause  for  which  equity  would  relieve 
in  case  of  sale  by  the  parties  themselves.  Berlin  v.  Melhorn,  75  Va.  639;  Va. 
F.  &  M.  Ins.  Co.  t.  Cottrell,  85  Va.  857;  Coles  v.  Coles,  83  Va.  525;  Todd  v. 
Gallego  Mills  Co.,  84  Va.  586;  Allison  v.  Allison,  88  Va.  328;  Harman  v.  Copen- 
haven,  89  Va.  836;  Yost  v.  Porter,  80  Va.  855;  Effinger  v.  Kenny,  79  Va.  551; 
Patterson  v.  Eakin,  87  Va.  49. 
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put  into  the  market  and  sold/  Mere  silence,  however,  on  the 
part  of  a  purchaser,  or  failure  to  disclose  knowledge  on  his  part 
of  peculiar  value  of  the  property  sold,  would  not  be  sufficient  to 
set  aside  a  sale  fairly  made  without  misrepresentation  or  fraud. ^ 

If  a  purchaser  combines  with  others  to  purchase  property  at  a 
judicial  sale  at  a  sacrifice,  and  if  in  pursuance  of  such  combina- 
tion they  so  act  as  to  prevent  competition  and  cause  the  property 
to  sell  below  its  value,  then  such  combination  and  action  will  be 
regarded  as  fraudulent,  and  a  deed  executed  after  a  sale  under 
such  circumstances  in  an  attachment  proceeding  was  permitted  to 
be  impeached  even  in  a  collateral  suit.'  And  when  the  directors 
of  a  railroad  company  combined  with  the  purchasers  to  buy  the 
railroad  property  and  franchises  at  a  price  far  below  its  value,  the 
sale  was  set  aside  as  fraudulent  against  the  creditors ;  ^  and  this 
was  also  done  when  a  similar  arrangement  was  entered  into  be- 
tween the  mortgagees  and  the  stockholders  of  a  railroad  company." 

Relief  to  a  Purchaser. 

§  345.  A  purchaser  at  a  judicial  sale  will  not  be  let  oif  by  a 
mere  submission  to  a  forfeiture  of  his  deposit,  but  relief  from  the 
contract  has  been  decreed  where  the  terms  were  very  unreason- 
able ;  where  there  had  been  a  serious  mistake  in  the  representation 
of  the  lands ;  where  the  property  was  knocked  off  to  a  purchaser 
prematurely  by  a  mistake  in  the  auctioneer,  who  did  not  hear  a 
higher  bid ;  where  the  party  conducting  the  sale  was  guilty  of 
misrepresentation ;  and  where  a  purchaser  was  induced  to  enter 
into  the  contract  on  the  faith  of  a  statement  made  by  the  solicitor 

'  Merchants  Bank  of  Baltimore  et  cds  v.  Campbell  et  ah,  75  Va.  455,  citing  An- 
derson V.  Foulks,  2  Harris  &  Gill,  346;  Borer  on  Judicial  Sales,  §  857,  and  notes; 
Collier  v.  Whipple,  13  Wend.  244;  Livingston  v.  Penn.  Iron  Co.,  2  Paige's  R. 
390;  Finney  v.  Edwards  et  als,  75  Va.  44. 

•  Id.;  Berlin  v.  Melhorn,  75  Va.  639. 

'  Underwood  v.  McVeigh,  23  Grat.  409. 

*  Drury  v.  Cross,  7  WaU.  299. 

'  Railroad  Company  v.  Howard,  7  Wall.  392. 
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conducting  the  sale,  that  a  good  title  could  be  made  to  the  prop- 
erty.^ 

But  the  rule  caveat  emptor  prevails  universally^  at  judicial 
sales,^  for  as  the  supreme  court  of  the  United  States  *  says  "  there 
being  no  one  to  whom  recourse  can  be  had  for  indemnity  against 
any  loss  which  may  be  sustained."  "In  Virginia,"  says  Judge 
Burks,°  "  the  maxim  caveat  emptor  strictly  applies  to  all  judicial 
sales.  The  court  undertakes  to  sell  only  the  title,  such  as  it  is,  of 
the  parties  to  the  suit,  and  it  is  the  duty  of  the  purchaser  to  ascer- 
tain for  himself  whether  the  title  of  these  parties  may  not  be  im- 
peached or  superseded  by  some  other  and  paramount  title ;  and  if 
he  have  just  ground  of  objection  for  want  or  defect  of  title,  he 
should  present  them  to  the  court  upon  the  confirmation  of  the  re- 
port of  sale.^  Ordinarily  objection  after  confirmation  comes  too 
late." ' 

In  consequence  of  the  application  of  the  rule  caveat  emptor, 
relief  has  been  denied  to  a  purchaser  where  the  defendant  had 
no  interest,  or  less  interest  in  the  property  sold  than  was  sup- 
posed ;  ^  where  there  was  an  easement  upon  the  property  aifect- 
ing  its  value ;  ^  and  where  there  was  a  defect  in  the  title  to 
the  property  at  the  time  of  the  purchase ;  *°  or  because  of  any 

» Daniel's  Chy.  Pr.,  Vol.  2,  p.  1284,  notes. 

'  Neale  v.  Gillaapy,  56  Ind.  451;  26  Am.  K.  37,  notes,  p.  38  to  40  and  numer- 
ous cases  cited. 

'  XJpham  V.  Hamill,  11  E.  I.  565;  23  Am.  R  525;  notes,  p.  527. 

*  The  Monte  Allegre,  9  Wheat.  616. 

'  Long  et  al  v.  Weller's  Ex' or  ei  afe,  29  Grat.  351;  Hickson  v.  Kucker,  77  Va. 
135;  Smith  v.  Wortham,  82  Va.  93;  Eedd  and  Wife  v.  Dryer,  83  Va.  331. 

'See  also  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1281,  and  notes.  Sexton's  Ex' or  v. 
Patterson,  Va.  Law  Journal,  1884,  p.  72. 

*  '  Citing  Young's  Adm'r  and  Bowyer  v.  McClung  et  ah,  9  Grat.  336-358;  Threl- 
kelds  V.  Campbell,  2  Grat.  198;  Daniel  et  als  v.  Leitch,  13  Grat.  195,  212,  213; 
Watson  V.  Hoy  et  als,  28  Grat.  698;  see  also  Worsham  v.  Hardaway's  Adm'r,  6 
Grat.  60;  Thomas  v.  Davidson,  76  Va.  338;  Boyce  v.  Strother,  Id.  862. 
. '  Wood  V.  Colvin,  2  Hill,  566. 

«  Long  et  als  v.  Weller's  Ex' or  et  als,  29  Grat.  347. 

"Threlkelds  v.  Campbell,  2  Grat.  198;  Capeheart's  Ex' or  v.  Dowery  et  al,  10 
W.  Va.  130. 
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defect  which  was  apparent,  or  of  which  he  had  notice.'  But 
the  rule  that  forbids  a  purchaser  to  object  for  defects  after  the 
confirmation  of  the  sale,  it  is  said,  does  not  apply  to  defects  arising 
from  want  of  jurisdiction  ^  or  want  of  parties,'  and  it  has  no  appli- 
cation to  the  equity  of  a  purchaser  arising  from  after-discovered 
mistake,  fraud  or  other  like  matter.''  In  such  cases,  if  the  sale 
and  the  purchase  have  been  completed,  yet  if  the  buyer  discovers 
the  defect  before  he  pays  his  money,  he  cannot  be  compelled  to 
complete  it.^  If,  however,  relief  is  asked  on  the  ground  of  mis- 
take, it  must  be  mutual  mistake  of  material  facts  by  the  parties 
acting,  or  the  mistake  of  such  facts  by  one  of  the  parties  induced 
by  the  fraud,  or  culpable  negligence  of  the  other,  and  the  mistake 
of  one  of  the  parties,  occasioned  by  his  own  culpable  negligence, 
does  not  entitle  him  to  relief  as  against  the  other,  who  is  free  from 
negligence.*     IMistake  of  law  is,  of  course,  not  ground  for  relief. 

Apparent  defects,  known  defects,  or  such  as  might  reasonably 
have  been  seen  or  discovered,  afford  no  ground  for  relief,'  but  such 
as  are  concealed,  and  not  of  a  nature  to  be  discovered,  do  con- 
stitute good  ground  for  relief.  Hence  where  one  of  two  adjoin- 
ing lots  owned  by  the  same  parties  was  sold  at  auction  under  a 

1  26  Am.  K.  39,  notes. 

^  But  see  Daniel's  Chy.  Pr.,  1275,  notes.  Purchasers  at  judicial  sales,  without 
notice,  upon  proceedings  regular  upon  the  face  of  the  record  of  a  court  of  compe- 
tent jurisdiction,  will  be  protected  against  mere  errors  of  the  court  and  secret  vices 
in  the  proceedings  which  can  only  be  made  to  appear  by  proof  of  extrinsic  facts. 
Marrow  and  Wife  v.  Brinkley  a  als,  85  Va.  55. 

>  Daniel  v.  Leitch,  13  Grat.  195;  Underwood  v.  Pack,  23  W.  Va.  704.  But  see 
Post,  §  345.     Neal  v.  Gillaapy,  56  Ind.  451;  26  Am.  K.  37;  notes,  pp.  38  to  40. 

*  Watson  V.  Hoy  ei  cds,  28  Grat.  711. 

5  26  Am.  B.  39,  notes,  citing  Ormsby  v.  Terry,  6  Bush.  553;  Merchants  Bank  v. 
Thomson,  55  N.  Y.  11;  McGown  v.  Wilkms,  1  Paige,  120;  Spring  v.  Sandford,  7 
Id.  550;  Jackson  v.  Edwards,  22  Wend.  498;  Seaman  v.  Hicks,  8  Paige,  655^ 
The  rule  is  that  every  sale  is  presumed  to  be  a  sale  by  the  acre  unless  the  court  • 
plainly  indicates  a  sale  in  gross,  and  this  presumption  can  only  be  overcome  by 
clear  and  cogent  proof.  Boschen  v.  Jurgens,  92  Va.  756;  Norfolk  Trust  Co.  v. 
Foster,  78  Va.  413;  Graham  v.  Lamer,  87  Va.  222. 

^Longefa/v.  Weller's  Ex' ot  el  ak,  29  Grat.  353;  Story's  En.  Jurisprudence, 
Vol.  1,  i  146. 

'  26  Am.  E.  39,  notes. 
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decree  of  court,  and  at  the  time  of  sale  nothing  was  said  of  an 
easement  running  from  the  unsold  lot  through  the  one  sold,  for 
carrying  water  from  the  former  to  a  culvert  in  the  street,  and  the 
easement  was  not  to  be  seen,  and  was  not  known  to  the  purchaser, 
or  even  to  the  auctioneer,  it  was  held  that  the  purchaser  was  en- 
titled to  have  his  lot  free  of  the  easement ;  ^  and  because  of  a 
mutual  mistake  in  the  quantity  of  land  sold,  the  value  of  forty-two 
and  one-half  acres  was  abated  to  the  purchaser  from  his  purchase 
money.^ 

Where  such  a  claim  exists,  it  should  be  made  to  the  court  as 
soon  as  it  is  discovered,'  and  if  not  made  in  due  time,  the  party 
asking  relief  will  be  debarred  by  his  laches  and  neglect.* 

It  has  sometimes  been  held  °  that  the  purchase  money  paid  upon 
a  void  sale  of  a  decedent's  lands  constitutes  no  charge  upon  the 
land  in  the  hands  of  the  heirs,  and  cannot  be  recovered  from 
them,^  but  in  Virginia,  where  the  purchase  money  had  been  used 
to  pay  a  debt  binding  the  land,  and  the  sale  was  afterwards  set 

'  Scott  et  als  v.  Beutel  et  ah,  23  Grat.  1. 

^  Watson  V.  Hoy  et  als,  28  Grat.  698,  and  the  remarks  of  Burka,  J.,  on  pp.  711- 
712,  about  the  case  of  Jones  v.  Tatum,  19  Grat.  720.  See  also  Benson  v.  Hum- 
phreys et  cds,  75  Va.  196,  and  Baltimore  P.  B.  &  L.  Soc.  v.  Smith,  54  Md.  187; 
39  Am.  E.  374;  Couse  ti.  Boyles,  3  Green's  Chy.  212;  38  Am.  Dec.  514,  for  the 
principles  upon  which  it  must  be  determined  whether  a  sale  is  in  gross  or  by  the 
acre.  See  also  Ante,  p.  481;  note,  p.  6;  Hull  v.  Watts,  95  Va.  10;  Pratt  v. 
Borman,  37  W.  Va.  715;  Yost  v.  Geisler's  Adm'r,  77  Va.  610;  Hurt  t;.  Miller, 
95  Va.  32;  27  S.  E.  R.  831;  Hardin  v.  Kelly,  89  Va.  332;  Cunningham  v. 
Millner,  82  Va.  526;  Norfolk  Trust  Co.  v.  Foster,  78  Va.  413;  Allen's  Ex'x>. 
Shriver's  Adm'r,  81  Va.  174;  Shoemaker  et  als  v.  Coke,  83  Va.  1;  Bosclier  u. 
Jurgens,  92  Va.  756.  For  a  deficiency  in  the  quantity  of  land  a  proportionate 
part  of  the  purchase  money  is  remitted.  Bartlett  v.  Bartlett,  37  W.  Va.  235; 
Hull  V.  Watts,  95  Va.  10. 

'  Long  et  al  v.  Welter's  Ex' or  et  als,  29  Grat.  347. 

*  Where  the  master  by  direction  of  the  parties  professed  to  sell  a  perfect  title,  it 
was  held  that  the  purchaser  was  entitled  to  it.  Morris  v.  Mowatt,  2  Paige,  586; 
22  Am.  Dec.  661. 

'  The  rule  as  thus  stated  in  Ohio  has  been  changed  by  statute  tliere  and  the  con- 
trary is  elsewhere  universally  held.  Scott  J).  Dunn,  1  Dev.  &  Bat.  425;  30  Am. 
Dec.  174;  notes  and  citations,  pp  177  to  182. 

'  Eorer  on  Judicial  Sales,  §  488  et  seq. 
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aside,  it  was  held  that  the  purchaser  was  substituted  to  the  rights 
of  the  creditor,  and  was  entitled  to  charge  the  land  with  the 
amount  of  the  debt  paid  by  him.^ 

Rights  and  Liabilities  of  a  Purchase}'. 

§  346.  A  purchaser  at  a  judicial  sale  is  not  answerable  for  any 
disposition  which  the  court  may  make  of  the  purchase  money," 
whether  it  be  used  for  the  payment  of  debts,  or  be  invested  by 
order  of  the  court ;  ^  and  he  is  not  regarded  as  a  purchaser  within 
the  meaning  of  the  statute  applicable  to  purchasers  and  creditors 
for  valuable  consideration,^  but  he  simply  succeeds  to  the  rights  of 
creditors,'  and  has  all  the  rights  which  the  creditor  had  for  avoid- 
ing a  fraudulent  conveyance.^  If  the  persons  entitled  to  the  pro- 
ceeds of  the  sale  are  parties  to  the  suit,  they  will,  of  course,  be 
bound  by  the  decree,  and  must  look  to  the  fund  and  not  to  the 
purchaser  or  the  property  for  payment.  If  not  parties  actually 
or  constructively,'  they  are  not  bound,  and  may  look  to  the  land, 
and  although  it  is  the  duty  of  the  purchaser  to  see  that  all  proper 
persons  have  been  made  parties,'  yet  if  the  fund  is  still  available, 

'Hudgius  V.  Hudgina'  Ex' or  et  als,  6  Grat.  320;  Sands  v.  Lynham,  Escheator, 
23  Grat.  304;  Taylor  v.  Taylor,  8  B.  Monroe,  419;  48  Am.  Dec.  400;  note,  p.  401. 

'  Bro:vn  v.  Wallace,  4  Gill  &  John,  479;  Coombs  v.  Jordan,  3  Bland,  284. 

'  Knotts  et  als  v.  Steams  et  cd,  91  U.  S.  E.  638. 

*  Code,  §  2458.  ?  2459  embraces  also  conveyances  which  are  upon  a  considera- 
tion of  marriage. 

'Minor's  Inst.,  Vol.  2,  p.  621;  Frost  v.  Yonkers  Savings  Bank,  70  N.  Y.  553; 
26  Am.  E.  627;  Lomax's  Digest,  Vol.  2,  p.  458.  A  purchaser  at  a  judicial  sale 
is  subrogated  to  the  rights  of  the  creditors  when  his  purchase  money  has  been  ex- 
pended to  pay  their  debts  (Herron  v.  Marshall,  5  Humphreys,  443;  42  Am.  Dec. 
444),  and  if  a  purchaser  is  required  to  pay  a  second  time  he  is  substituted  to  the 
creditors'  rights  under  a  decree  requiring  the  commissioner  of  sale  pay  their  debts. 
Lee  1'.  Swepson,  76  Va.  173.     See  also  Donahue  v.  Faoklen,  21  W.  Va.  124. 

6  Minor's  Inst.,  Vol.  2,  p.  621. 

'  Ante,  Vol.  1,  pp.  192,  219.  One  bidding  at  a  sale  and  not  complying  has  no 
standing  in  the  suit  as  a  party  (Hildreth  v.  Turner,  89  Va.  848),  but  a  successful 
bidder  has  the  rights  of  a  party  to  the  suit.  Davies  v.  Mercantile  Trust  Co.,  152 
U.  S.  E.  590;  Hughes  &  Co.  v.  Hamilton,  19  W.  Va.  367;  Carnell  v.  WUhelm, 
36  W.  Va.  610. 

«  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1275,  notes. 
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the  purchaser  has  the  right  to  have  the  omitted  parties  brought  in, 
and  the  courts  have  sanctioned  decrees  for  sale,  reserving  the 
power  to  dispose  of  the  proceeds,  so  as  to  protect  the  purchaser.' 
In  case  the  purchaser  is  liable  for  the  due  application  of  the  pur- 
chase money,  as  he  is  where  the  commissioner  of  sale  has  not  duly 
executed  a  bond,  the  parties  entitled  to  the  fund  are  not  bound  to 
proceed  against  the  commissioner  or  against  his  sureties  in  a  bond 
'  which  has  been  disapproved  by  the  clerk,  before  proceeding  against 
the  land,  to  have  it  subjected  to  the  payment  of  the  purchase 
money  misapplied  by  the  commissioner ;  ^  and  where  the  purchaser 
is  so  held  liable,  he  may  proceed  against  the  commissioner  of  sale 
by  rule  in  the  cause  in  which  the  money  was  paid.^ 

Where  the  purchase  is  of  lands  of  persons  under  disabilities, 
the  purchaser  may  be  required  to  see  to  the  regularity  of  the  pro- 
ceedings upon  which  the  jurisdiction  of  the  court  is  founded,  yet 
he  is  not  bound  to  investigate  the  truth  of  the  matter  stated  in 
the  bill  and  deposed  to  by  the  witnesses  touching  the  estate  owned 
by  the  infant,  and  his  title  cannot  be  aiFected,  because  the  case 
made  by  the  record  happens  not  to  be  warranted  by  the  facts.* 

The  Title  that  Passes  by  a  Sale. 

§  347.  A  judicial  sale  only  passes  title  to  the  interests  of  the 
parties  to  the  suit  in  the  property  sold,  whatever  interest  that  may 
be,  and  the  court  never  warrants  the  title.^    It  is  the  real  and  not 

^Jordan  v.  Eve,  Trustee,  &c.,  31  Grat.  1. 

'  Lloyd  V.  Erwin's  Adm'r,  29  Grat.  598. 

'  Tyler  v.  Toms  et  ah,  75  Va.  116.  The  purchaser  is  a  party  to  the  suit,  and 
may  appeal  from  a  decree  setting  aside  a  sale.  KaWe  v.  Mitchell  ei  cds,  9  W. 
Va.  492. 

^  Durret  v.  Davis,  Guardian,  24  Grat.  302;  Zirkle  r.  McCue,  26  Grat.  517. 

5  Neal  V.  Gillaapy,  56  Ind.  451;  26  Am.  E.  37;  notes,  p.  38.  See  also  Daniel's 
Chy.  Pr.,  Vol.  2,  p.  1283,  notes;  Id.,  1274,  1275,  notes;  Eorer  on  Judicial  Sales, 
§  57  et  seq.;  Osterman  v.  Baldwin,  6  Wall.  116;  Zollman  v.  Moore  el  als,  21  Grat. 
313;  Andrews  v.  Scotton,  2  Bland.  628;  Hudgins  v.  Marchant,  28  Grat.  177.  The 
Monte  Allegre,  9  Wheat.  616;  Vorhees  v.  The  Bank,  10  Pet.  449,  Cline's  Heirs 
V.  Catron,  22  Grat.  378;  Evans  v.  Dendy,  2  Spear's  Law,  9;  42  Am.  Dec.  356; 
notes,  359. 
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the  apparent  interest  that  is  sold ;  but  whether  in  fact  the  title  be 
good  or  bad,  if  it  be  the  result  of  a  decree  of  a  court  of  competent 
jurisdiction,  it  is  binding  and  conclusive  against  the  parties  to  the 
suit  until  it  is  set  aside  by  some  proceeding  in  the  cause,  or  re- 
versed by  an  appellate  court,  and  it  cannot  be  set  aside  or  annulled 
in  any  collateral  proceeding.'  But  the  rule  caveat  emptor  applies 
in  all  its  rigor  to  judicial  sales,  and  in  the  absence  of  mistake  or 
fraud,  the  consequence  of  which  we  have  considered,^  the  buyer 
must  look  out  for  himself;  he  buys  at  his  own  risk,  both  as  to 
title  and  quality.^ 

As  we  have  seen,  his  bid  at  the  commissioner's  sale  is  a  mere 
oiler,  and  although  after  confii'mation  his  title  relates  back  to  the 
day  of  sale,  yet  he  has  until  confirmation  to  examine  into  the  title 
and  to  enquire  if  there  be  any  defects  in  the  proceeding.  Before 
that  time  he  must  not  only  satisfy  himself  that  the  title  to  the 
property  sold  is  good,  but  he  must  take  care  that  the  sale  has  been 
made  according  to  the  decree  or  order.  If  the  report  is  con- 
firmed, and  he  takes  under  an  imperfect  sale,  he  must  abide  the 
consequences.'' 

'  Wilson  and  AVife,  &c.  v.  Smith,  22  Grat.  493;  Quesenberry  et  al  v.  Barbour, 
31  Grat.  499,  citing  Fisher  v.  Basset,  9  Leigh,  119;  Ballard  et  ats  v.  Thomas  & 
Ammon,  19  Grat.  14;  Devaughn  v.  Devaughn,  Id.  556;  Durret  v.  Davis,  24  Grat. 
302;  Kempe's  Lessee  v.  Kennedy,  5  Cranch,  173;  Thompson  v.  Tolmie  et  als,  2 
Pet.  157;  Ex  parte  Watkuia,  3  Id.  193;  Vorhees  v.  The  Bank,  10  Pet.  449;  Flor- 
entine V.  Barton,  2  Wall.  210;  Harvey  v.  Tyler,  Id.  328;  McGoon  v.  Scales,  9  Id. 
23.  See  also  Gray  v.  Brignardello,  1  Wall.  627;  Ludlow  v.  Ramsey,  11  Wall. 
581;  Galpin  v.  Page,  18  Wall.  350.  Sale  of  a  greater  quantity  of  land  than  is 
authorized  by  the  decree  is  invalid.  W^akefield  u.  Campbell,  20  Maine,  393;  37 
Am.  Dec.  60;  notes,  p.  65.  A  purchaser  under  a  void  or  satisfied  judgment  is 
held  to  acquire  no  right.  ShaefFer  v.  Gates,  2  B.  Monroe,  453;  38  Am.  Dec.  164; 
Wood  r.  Colvin,  2  Hill,  566;  38  Am.  Dec.  598. 

^  Ante,  I  344;  Rorer  on  Judicial  Sales,  §  463  et  seq. 

'  Eorer  on  Judicial  Sales,  §  459  et  seq. 

*  Williamson  et  al  v.  Berry,  8  How.  495.  The  person  to  whom  the  sale  is  cried 
off  is  not  entitled  to  any  time  before  complying  with  the  terms  (Hildreth  v.  Tur- 
ner, 89  Va.  858),  but  he  may  before  confirmation  make  objections  to  defects  in  the 
title  and  have  them  remedied,  but  such  objections  made  afterwards  come  too  late, 
except  in  cases  of  after-discovered  mistake,  fraud  and  the  like.  Watson  v.  Hoy, 
28  Grat.  698;  Thomas  v.  Davidson-,  76  Va.  338;  Nutt  v.  Summers,  78  Va.  170. 
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Where  a  creditor  filed  a  bill  against  an  executor  alone  to  sub- 
ject land  to  the  payment  of  his  debt,  not  making  the  devisees 
parties,  it  was  held  that  they  were  not  bound  by  the  decree  of 
sale  or  confirmation,  and  that  the  deed  of  the  commissioner  did 
not  pass  the  legal  title ;  but  while  the  sale  was  avoided,  the  pur- 
chaser was  substituted  to  the  rights  of  the  creditors  whose  debts 
were  paid,  and  having  paid  the  balance  of  his  purchase  money  to 
the  executor,  and  he  being  in  advance  to  the  estate  on  a  settlement 
of  his  administration  of  the  personalty,  the  purchaser  was  held 
entitled  to  subject  the  land  to  the  amount  of  the  executor's  ad- 
vance, but  he  was  charged  with  the  rents  and  profits  while  he  was 
in  possession  of  the  land/ 

In  Virginia,  contrary  to  the  English  rule,  it  has  been  held*  that 
it  is  not  only  the  duty  of  the  purchaser  to  look  to  the  title  of  the 
parties  in  the  cause,  but  also  to  see  that  all  who  have  an  interest 
in  the  property  and  whose  rights  ought  to  be  bound  by  the  decree 
have  been  made  parties,  and  have  been  so  conchided  by  the  decree 
under  which  he  buys.^ 

The  Effect  of  an  Appeal. 

§  348.  We  have  seen  that,  until  reversed  or  set  aside,  a  decree 
of  sale  and  confirmation  stands,  and  cannot  be  impeached  or  as- 
sailed in  any  collateral  proceeding.'  Until  so  set  aside,  then,  the 
purchaser  has  all  the  rights  and  privileges  that  he  would  have  if  an 
appeal  was  not  taken,*  but  if  the  decree  be  set  aside  in  the  same 
court,  or  reversed  on  appeal,  the  title  to  the  land  acquired  at  the 
sale  by  one  who  was  a  party  to  the  suit  is  extinguished,^  and  the 

>  Hudgin  V.  Hudgin'8  Ex' or  el  ah,  6  Grat.  320. 

'  See  also  Gray  v.  Brignardello,  1  Wall.  627. 

» Ante,  I  346. 

*  Young"  8  Adm'  r  v.  McClung  et  ah,  9  Grat.  359,  and  cases  cited. 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  1276,  note;  Martin  v.  Smith,  25  W.  Va.  585. 
A  decree  confirming  a  sale  of  real  estate  will  not  be  reversed  for  error  in  the  decree 
ordering  the  sale,  when  no  step  has  been  taken  in  the  court  below  before  confirma- 
tion, to  review  the  decree,  except  perhaps  in  some  cases  where  the  purchaser  is  a 
party  to  the  suit.  Dick  v.  Eobinson's  Adm'r,  19  W.  Va.  159;  Beard  v.  Arbuckle, 
Id.  135. 
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title  of  a  grantee  from  such  a  purchaser  is  similarly  affected.^ 
Where,  however,  a  stranger,  not  a  party  to  the  suit  ^  or  proceed- 
ing, purchases  at  a  judicial  sale,  it  is  generally  held '  that  his  title 
will  not  be  affected  by  the  reversal,  but  the  effect  of  it  will  only 
be  to  give  right  of  action  against  the  other  party  to  the  suit.  In 
the  case  of  Galpin  v.  Page,  18  Wall.  374,  Justice  Field  mentioned 
that  he  had  on  the  circuits  held  that  the  same  right  as  to  the  title 
of  property  purchased  should  be  extended  to  parties  to  the  suit  as 
to  strangers,  but  the  learned  judge  seems  upon  this  point  to  have 
yielded  to  the  weight  of  authority  against  his  view.^ 

The  right  of  the  purchaser  to  a  good  title  to  the  property  sold, 
in  spite  of  a  reversal  of  the  decree,  has  been  maintained  even 
where  notice  was  given  before  the  purchase  that  an  effort  would 
be  made  to  reverse  the  decree." 

In  Virginia  it  is  provided  by  statute  *  that  if  a  sale  of  property 
be  made  under  a  decree  or  order  of  court  after  six  months  from 
the  date  thereof,  and  such  sale  be  confirmed,  although  such  decree 

'  Korer  on  Judicial  Sales,  §  67,  et  seq.  Contra,  Sutton  v.  SchonwaJd,  86  N.  C. 
198;  41  Am.  E.  455. 

'  Dmifee  v.  Childs,  W.  Va. ;  29  S.  E.  B.  102,  106,  construing  ?  8,  Ch.  132, 
Code  W.  Va.,  and  holding  that  even  under  that  statute  when  a  purchaser  is  a 
party  to  a  suit"  upon  its  reversal,  the  sale  to  him  will  be  set  aside. 

'McGoonu.  Scales,  9  Wall.  23;  Eorer  on  Judicial  Sales,  ?  138;  Gray  d.  Brig- 
nardello,  1  Wall.  627.  Where  the  court  of  appeals  reversed  a  decree  for  the  sale 
of  land  and  another  decree  confirming  the  sale  and  distributing  the  proceeds,  and 
the  cause  was  sent  back  that  the  absent  owners  of  the  land  might  be  made  parties 
to  the  suit,  it  was  held  that  although  the  decree  was  in  other  respects  confirmed, 
those  absent  owners,  when  made  parties,  had  the  right  to  except  to  the  sale  and  to 
its  confirmation,  and  were  not  precluded  by  the  aifirmation  of  the  decree  in  other 
respects  than  those  on  which  it  is  reversed.     Crocket  v.  Sexton  et  als,  29  Grat.  46. 

*See  a  discussion  of  the  same  subject  in  Freeman  on  Judgments,  ?§  483-484, 
notes. 

^  Eorer  on  Judicial  Sales,  ?  138  e(  seq. 

'  Code,  5  3425.  The  statute  of  West  Virginia  (Code,  Ch.  132,  ?  8)  does  not 
contain  the  ' '  six  months  from  the  date ' '  provision  which  is  in  the  Virginia  statute. 
But  it  is  held  that  this  statute  does  not  protect  a  purchaser  where  the  record  shows 
that  necessary  parties  were  not  before  the  court  when  the  sale  was  ordered  and 
confirmed  (Peck  v.  Chambers,  W.  Va. ;  28  S.  E.  E.  706);  nor  does  it  apply  to  cases 
where  a  purchaser  is  a  party  to  the  suit,    Dunfee  v.  Childs,  W.  Va. ;  27  S.  E.  E.  106. 
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or  order  be  afterwards  reversed  or  set  aside,  the  title  of  the  pur- 
chaser at  such  sale  shall  not  be  affected  thereby,  but  there  may  be 
restitution  of  the  proceeds  of  sale  to  those  entitled.  In  reporting 
this  statute  to  the  legislature  the  Revisers  say : '  "  Under  the 
decision  of  the  court  of  appeals  in  Cocke  v.  Gilpin,  1  Rob.  20, 
every  decree  for  sale  is  interlocutory,  and  the  title  of  a  purchaser 
twenty  years  or  more  after  his  purchase,  and  the  payment  of  all 
his  purchase  money,  may  be  overthrown  by  a  subsequent  proceed- 
ing in  a  suit  in  which  he  is  not  a  party,  and  of  which  he  knows 
nothing ;  and  where  there  are  infants  in  the  case,  his  title  may  be 
impeached  even  after  a  greater  length  of  time,  under  circumstances 
equally  unjust  and  oppressive.  We  think  this  evil  ought  to  be 
guarded  against." 

We  have  before  observed  ^  the  difference  between  the  decisions 
of  the  court  of  appeals  of  Virginia  and  those  of  the  supreme 
court  of  the  United  States  upon  the  question  of  whether  a  decree 
of  sale  is  final  or  interlocutory,  and  it  seems  to  have  been  regarded 
as  a  logical  consequence  that  the  two  courts  should  differ  as  to  the 
effect  to  be  given  to  the  reversal  of  a  decree  of  sale  to  a  pur- 
chaser. Whatever  may  have  been  thought  to  have  been  decided  in 
the  case  of  Cocke  v.  Gilpin,  Judge  Allen  in  the  suit  of  Buchanan 
V.  Clark,  10  Grat.  164,  seems  to  recognize  the  distinction  be- 
fore adverted  to,  as  pointed  out  by  the  decisions  of  the  supreme 
court  of  the  United  States,  that  while  the  title  of  a  party  to 
the  suit,  who  purchases  at  a  judicial  sale,  will  fall  with  the  rever- 

'  Keport  of  Eevisors,  p.  878.  The  rule  is  that  on  reversal  of  the  decree  of  sale 
the  purchaser  is  restored  to  his  rights  (Charleston  L.  &  M.  Co.  v.  Brockmeyer, 
23  W.  Va.  635) ;  that  is  to  say,  he  is  entitled  to  be  repaid  his  purchase  money  as  far 
as  it  has  been  paid,  and  to  be  reimbursed  for  permanent  improvements  made  upon 
the  property  which  have  added  to  its  value,  and  he  must  account  for  the  rents  and 
profits.  EfBnger's  Ex' or  v.  Kenney,  92  Va.  245;  Talbett's  Ex' or  v.  Bell's  Heirs, 
5  B.  Monroe,  320;  43  Am.  Dec.  126. 

^  Ante,  I  233.  An  appeal  from  a  final  decree  of  a  circuit  court  of  the  United 
States  to  the  supreme  court  of  appeals  lies  to  a  decree  confirming  a  sale  ( Sage  v. 
E.  E.  Co.,  96  U.  S.  E.  712),  excepts  so  far  as  the  right  of  appeal  is  affected  by 
the  act  of  Congress  of  March  3,  1891,  as  amended. 
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sal  of  the  decree,  a  stranger-purchaser  will,  in  that  respect,  be 
protected. 

It  can  only  be  a  practical  question  in  Virginia  now,  when  the 
sale  takes  place  within  six  months  after  a  decree.^ 

If  after  an  appeal  has  been  taken,  and  process  served  on  the 
commissioners,  they  proceed  to  execute  a  decree  of  sale,  they  are 
guilty  of  contempt  of  the  appellate  court,  and  their  acts  are  null 
and  void  as  to  the  rights  of  parties  to  the  appeal ;  ^  and  while  a 
purchaser  is  entitled  to  the  possession  of  property,  even  though 
the  decree  confirming  the  sale  does  not  direct  possession  to  be  de- 
livered to  him,  and  if  possession  is  obtained  before  the  appeal  is 
perfected,  the  purchaser  is  entitled  to  retain  it  until  the  case  is 
decided  in  the  appellate  court,  yet  if  an  appeal  in  the  cause  has 
been  obtained  and  perfected  before  possession  of  the  property  is 
given,  the  purchaser  is  not  entitled  to  have  possession.' 

The  Conveyance  to  the  Purchaser. 

§  349.  It  is  not  the  usual  practice  to  direct  a  conveyance  to 
the  purchaser  in  the  decree  for  sale,  but  this  is  reserved  until  the 
sale  is  reported  and  confirmed.'  Where,  however,  without  any 
authority  so  to  do  the  commissioners  executed  a  deed,  and  the 
court  afterwards  ratified  and  confirmed  it,  it  was  held  that  the 
order  of  confirmation  gave  full  eflPect  and  validity  to  the  deed,  and 
related  back  to  the  time  of  its  date,  so  as  to  invest  the  purchaser 
with  the  legal  title  of  the  original  owner  in  the  land.' 

1  Dixon  ei  ah  v.  McCue's  Adm'r  et  als,  21  Grat.  380;  Quesenberry  et  cd  v.  Bar- 
bour, 31  Grat.  491. 

^  McLaughlin  v.  Janney  et  als,  6.  Grat.  609. 

'  HudginB  V.  Marohant  &  Co. ,  28  Grat.  177. 

*  If  executed  before  confirmation,  unless  the  sale  is  subsequently  confirmed,  it 
wOl  have  no  effect.     Korer  on  Judicial  Sales,  ?  773  et  seq. 

s  Evans  and  Wife  v.  Spui-gin,  6  Grat.  107.  In  the  case  of  Miller  v.  Smoot,  86 
Va.  1050,  the  special  commissioner  sold  the  land  on  terms  other  than  those  pre- 
scribed in  the  decree  of  sale,  and  without  reporting  his  proceeding  and  obtaining 
confirmation,  he  conveyed  the  land  to  the  purchaser,  and  although  six  months  later 
the  court  did  confirm  the  sale  and  the  deed,  yet  upon  a  bill  filed  to  cancel  it  the 


§  350  THE  purchaser's  right  to  possession.  1195 

Wherever  the  decree  does  direct  a  conveyance  to  be  made,  if  it 
is  a  court  of  competent  jurisdiction,  it  passes  the  full  title  to  the 
property,  and  the  defendant,  whose  property  is  sold,  need  not 
unite  in  the  deed.^  Wherever  a  purchaser  has  paid  his  money, 
unless  the  decree  provide  for  the  execution  of  the  deed  sooner,  he 
is  entitled  to  a  conveyance,  and  so  far  is  it  a  matter  of  course, 
that  where  a  deed  had  not  been  executed  under  such  circumstances, 
that  fact  was  not  regarded  as  such  a  cloud  upon  the  title  as  would 
avoid  a  sale.^ 

In  England  the  rule  is,  that  the  deed  shall  be  prepared  at  the 
cost  of  the  purchaser,  and  tendered  to  the  commissioner  for  execu- 
tion,^ but  in  Virginia  the  deed  is  made  and  tendered  by  the 
commissioner ;  but  if  there  be  a  deed  of  trust,  that  is  usually 
executed  at  the  expense  of  the  purchaser. 

The  purchaser  pays  the  cost  of  recording  the  deed  and  the  tax 
thereon,  while  the  same  expenses  for  the  deed  of  trust  are  borne 
by  the  funds  of  the  suit.  No  particular  form  is  required  in  a 
deed  for  property  purchased  at  a  judicial  sale  other  than  pertains 
to  any  other  deed,  but  it  is  always  best  to  recite,  in  general  terms, 
the  proceedings  which  authorized  the  sale,  and  the  deed  should  be 
executed  by  the  person  making  the  sale  in  his  official  character, 
and  not  merely  as  an  individual.* 

The,  Purchaser's  Right  to  Possession. 

§  350.  Where  property  is  sold  under  a  decree,  and  the  report 
of  sale  is  confirmed  by  the  court,  the  purchaser  is  entitled  to  pos- 

court  held  the  deed  void  ah  initio.  Where,  however,  the  terms  of  the  sale  as 
reported  differed  from  the  decree  under  which  the  commissioner  was  acting,  and 
yet  the  court  confirmed  the  sale,  the  proceeding  was  held  to  be  valid  (Eobertson  v. 
Smith,  94  Va.  253)  the  court  resting  its  conclusion  largely  upon  the  case  of  Lang- 
hyer  v.  Patterson,  77  Va.  470,  which  holds  that  confirmation  cures  most  irregu- 
larities. 

1  Mnier  V.  Sperry,  2  Wall.  237. 

'Hudgins  v.  Lanier,  Bro.  &  Co.,  23  Grat.  494. 

^Daniel's  Chancery  Practice,  Vol.  2,  p.  1279. 

*  Korer  on  Judicial  Sales,  I  758. 
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session  of  the  property  from  the  time  of  such  confirmation,  unless 
there  be  something  in  the  decree  to  the  contrary,  even  though 
there  be  in  the  decree  no  express  order  for  the  delivery  of  such 
possession  to  the  purchaser/  and  the  purchaser  is  entitled  to  every- 
thing, such  as  rents,  crops,  etc.,  that  have  accrued  since  the  day 
of  sale,  for  his  rights  relate  back  to  that  time.  If  the  party  in 
possession  refuse  to  surrender  it  to  the  purchaser,  the  court  may 
make  a  summary  order  directing  the  sheriff  to  put  the  purchaser 
in  possession,  and  if  the  defendant's  creditors  attempt  to  levy  on 
the  crops,  which  pass  with  the  land,  it  is  the  duty  of  the  court  to 
interpose  by  injunction  to  prevent  it.^ 

It  is  not  intended,  of  course,  by  this  to  say  that  the  summary 
order  of  the  court  will  prevail  in  cases  where  parties  are  entitled 
to  possession  in  spite  of  the  sale,  or,  indeed,  that  it  may  be  issued 
against  any  but  parties  to  the  suit,  or  some  one  claiming  under 
them  by  purchase  pendente  lite.'  In  other  cases  the  ordinary  rem- 
edy of  suit  for  unlawful  detainer  must  be  resorted  to.^ 

The  Rights  of  Tenants. 

§  351.  Where  lands  are  mortgaged,  and  are  leased  or  planted 
by  the  mortgagor,  and  are  sold  before  harvest,  the  crop  goes  with 
the  land  to  the  purchaser  against  either  the  mortgagor  or  his 
tenant,^  but  a  purchaser,  under  a  decree  to  enforce  a  judgment 
lien,  is  postponed  to  the  rights  of  a  tenant  who  leased  the  land 
and  planted  it  before  the  sale.* 

1  Hudgins  v.  Marchant  &  Co.,  28  Grat.  182. 

2  Minor' B  Institutes,  Vol.  2,  p.  322. 

'Korer  on  Judicial  Sales,  §  157  ei  seq.;  Daniel's  Chancery  Practice,  Vol.  2,  p. 
1275,  and  notes. 

*  See  Dodson  v.  Culpeper  and  Wife,  23  Grat.  352. 

^Lanei).  King,  8  Wend.  584;  24  Am.  Dec.  105;  note,  p.  108;  Crews  v.  Pen- 
dleton, 1  Leigh,  297;  19  Am.  Dec.  750;  note,  752;  Johnson  v.  Smith,  3  Pen.  & 
Watts,  496;  24  Am.  Dec.  339;  note,  p.  341;  Foster  v.  Fletcher,  18  Am.  Dec.  208; 
Bank  of  Pennsa.  v.  Wise,  3  Watts,  407.  See  also  Coombs  v.  Jordan,  3  Bland, 
284;  Mason,  &c.  v.  Moyers,  2  Eob.  E.  634.  For  the  rule  at  private  sales,  see 
Smith  V.  Johnston,  1  Pen.  &  Watts,  471;  21  Am.  Dec.  404. 

«  Minor's  Inst.,  Vol.  2,  p.  96.  See  also  Korer  on  Judicial  Sales,  ?  777  el  seq. 
Tenants'  rights  against  purchasers,"  ylnte,  p.  1031,  note. 
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Where  there  is  Loss  between  the  Sale  and  Confirmation. 

§  352.  Upon  the  principle  that  a  bidder  at  a  judicial  sale  is 
not  the  owner  of  the  property  until  the  sale  is  confirmed,  and  that 
it  will  not  be  confirmed  if  to  do  so  would  be  to  operate  a  mani- 
fest injury  or  injustice  to  the  purchaser  who  is  not  in  default,  it 
has  been  held  that  he  is  not  liable  to  any  loss  by  fire  or  otherwise 
which  may  happen  to  the  estate  in  the  interim}  Under  such  cir- 
cumstances, unless  the  loss  has  been  occasioned  by  some  act  or 
neglect  of  the  purchaser,  the  court  will  simply  refuse  to  confirm 
the  sale.^ 

The  rule  applies  to  either,  a  decided  depreciation  or  a  decided 
appreciation  of  the  value  of  the  property,  and  in  either  case  the 
sale  will  not  be  confirmed  unless  either  the  purchaser  agrees  to 
make  compensation  for  the  increased  value,  or  if  loss  has  occurred, 
shall  consent  to  take  the  property  as  it  is,'  but  in  the  latter  case, 
it  is  presumed,  at  a  price  as  much  lower  as  will  compensate  for 
the  loss  sustained.^ 

Proceedings  for  Resale  on  Default. 

§  353.  By  his  purchase  the  purchaser  becomes  a  qiiasi  party  to 
the  suit,  and  in  that  suit  proceedings  may  be  had  to  compel  him 
to  comply  with  the  terms  of  the  sale,  and  this  is  true  although  he 
might  also  be  compelled  thereto  by  an  independent  suit.^  By 
becoming  a  purchaser  he  submits  himself  to  the  jurisdiction  of  the 
court  in  that  suit  as  to  all  matters  connected  with  such  sale,  or 
relating  to  him  in  the  character  of  a  purchaser."     But  he  is  not  a 

1  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1275;  Terry  v.  Cole's  Ex' or,  80  Va.  702. 

^  Hyman,  Moses  &  Co.  et  al  v.  Smith  et  al,  13  W.  Va.  744. 

'Minor's  Inst.,  Vol.  2,  p.  322.  See  also  1  Lomax's  Dig.,  531  ei  seq.;  Heywood 
0.  Covington,  4  Leish,  373;  Taylor  r.  Cooper,  10  Leigh,  317;  Cocke?).  Gilpin,  1 
Bob.  20. 

*  For  the  rule  where  loss  has  occurred  at  a  private  sale,  see  Wells  v.  Calnan,  107 
Mass.  514;  9  Am.  B.  65. 

^  Korer  on  Judicial  Sales,  §  152  ei  seq. 

« Daniel's  Chy.  Pr.,  Vol.  2,  p.  1281,  note. 
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party  on  the  same  footing  with  the  litigants  to  the  suit,  for  they 
are  supposed  to  be  always  before  the  court  and  are  bound  by 
every  decree  entered  therein  without  further  notice ;  while  before 
a  decree  for  resale  can  be  had  against  a  purchaser  he  must  be 
served  with  a  rule  whereby  notice  will  be  given  to  him  that 
application  for  resale  will  be  made  to  the  court.'  This  rule 
applies  to  cases  where  the  title  is  retained,  a  vendor's  lien  reserved 
or  a  deed  of  trust  given,  but  the  collection  of  the  money  will  not 
in  every  case  be  enforced  in  this  way,  for  there  may  be  circum- 
stances under  which,  because  of  equities  arising  or  existing  between 
the  parties  and  the  purchasers,  the  court  will  direct  a  separate  suit 
to  be  entered  rather  than  proceed  by  the  simpler  and  more  sum- 
mary process  of  a  rule.^ 

The  approved  practice  is  to  issue  a  rule  returnable  as  speedily 
as  justice  and  fairness  will  permit,  but  where  a  purchaser  has 
notice  of  the  proceeding  to  resell  and  comes  forward  of  himself, 
there  is  no  need  for  a  rule.' 

Whether  there  be  or  be  not  a  rule,  the  purchaser  may  answer  and 
make  thereby  such  defence  as  he  has  to  the  proceeding  to  resell,* 
and  before  a  decree  to  that  effect  the  court  should  ascertain  the 
exact  amount  due  and  give  a  day  within  which  the  money  may  be 

'  Clarkaon  v.  Eead  et  ah,  15  Grat.  296;  Marling  v.  Eobrecht,  13  W.  Va.  441; 
Anderson  v.  Foulke,  2  Harr.  &  Gill,  368;  Richardson  v.  Jones,  3  Gill  &  John. 
163;  22  Am.  Dec.  293.  Gross  v.  Pearcy,  2  P.  &  H.  483,  is  criticised  "by  Judge 
Daniel  in  15  Grat.  297.  For  the  extent  to  which  purchasers  are  parties  to  the 
suit,  see  AnU,  p.  170,  note  3,  and  Hildreth  v.  Turner,  89  Va.  864;  Shirley  v.  Kice, 
79  Va.  442;  Whitehead  v.  Bradley,  87  Va.  676;  Bobertson  v.  Smith,  94  Va.  579. 

'  Clarkson  v.  Kead  et  ah,  15  Grat.  296. 

2  Thornton  v.  Fairfax  el  ah,  29  Grat.  669;  Williams  v.  Blakey,  Com'r,  76  Va. 
254.  The  rule  may  be  returned  to  some  day  during  the  same  term  at  which  it  is 
directed  to  issue.  Eoyce  v.  Strother,  Ac,  76  Va.  862.  Where  a  lien  was  retained 
in  the  deed  for  the  purchase  money  due  to  the  commissioner,  and  the  purchaser 
subsequently  conveyed  the  land  to  another  purchaser,  and  there  were  also  other 
subsequent  conveyances,  it  was  held  that  the  proper  proceeding  to  enforce  payment 
of  the  original  purchase  money  was  by  original  bill,  to  which  the  subsequent  pur- 
chasers should  be  made  parties.     Glenn  v.  Blackford,  23  W.  Va.  182. 

*  Clarkson  v.  Kead  et  ah,  15  Grat.  296. 
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paid,  and  if  not  paid,  the  decree  should  provide  that  the  sale  shall 
then  take  place.  ^ 

Where  land  is  sold  in  this  way,  it  is  resold  as  the  land  of  the 
purchaser,  and  at  his  risk.  If  on  such  resale,  it  does  not  bring 
enough  to  discharge  the  unpaid  purchase  money  of  the  former 
sale,  and  the  costs  and  expenses  of  the  resale,  he  is  liable  for  the 
deficiency.  If  it  brings  more  than  enough  for  those  purposes  he 
is  entitled  to  the  surplus.' 

Where  a  purchaser  paid  his  money  to  a  commissioner,  who  had 
not  given  bond,  and  the  sale  was  reported  and  confirmed,  direct- 
ing the  commissioner  as  sucli  to  pay  out  the  funds  to  certain  cred- 
itors, and  the  decree  was  duly  docketed,  it  was  held  that  the  decree 
was  a  lien  upon  the  lands  of  the  commissioner  as  against  a  deed 
of  trust  executed  by  him  on  the  day  the  decree  was  docketed,  but 
which  was  not  recorded  until  five  days  afterwards.  It  was  fur- 
ther held  that  there  was  no  equity  in  such  a  case  as  between  the 
deed  of  trust  creditor  and  the  purchaser,  which  would  entitle  the 
former  to  be  subrogated  to  the  rights  of  the  creditors  under  the 
decree  against  the  real  estate  purchased  from  the  commissioner. 
But  if  the  purchaser  had  been  required  to  pay  a  second  time,  he 
would  be  entitled  to  be  substituted  to  the  rights  of  the  creditors 
under  the  decree  against  the  commissioner.' 

Evidence  upon  the  Question  of  Confirming  a  Sale. 

§  354.  The  propriety  of  confirming,  or  not  confirming  a  sale, 
will  be  determined  upon  proof  introduced  by  affidavits  or  deposi- 
tions, or  both,  and  the  court  will  exercise  a  just  discrimination  in 

'  Long  et  al  v.  "Weller's  Ex' or  et  ah,  29  Grat.  347. 

'  Hurt  V.  Jones  and  Wife,  75  Va.  341.  The  court  may  fix  the  terms  of  a  resale 
as  are  just  and  consistent  with  the  provisions  of  the  deed  of  trust  (if  one  was  given) 
executed  by  the  purchaser.  See  Dickinson  v.  Clement,  87  Va.  47.  The  defaulting 
purchaser  is  bound  for  the  difference  between  his  bid  and  what  the  property  brings 
on  a  resale,  which  shall  have  been  reported  to,  and  confirmed  by  the  court.  Stout 
V.  Phillippi  Mfg.  Co.,  41  W.  Va.  340. 

^  Lee  V.  Swepson  et  als,  Virginia  Law  Journal,  1882,  p.  357. 
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requiring  parties  to  take  depositions  instead  of  ex  parte  affidavits, 
and  in  giving  such  opportunities  as  may  be  right  for  the  cross- 
examination  of  witnesses.^ 

Effect  of  the  Confirmation  of  a  Sale. 

§  355.  We  have  observed  that  the  immediate  eifect  of  the  con- 
firmation of  a  report  of  sale  is  to  complete  the  inchoate  purchase, 
and  to  cause  it  to  relate  back  to  the  time  of  the  sale,^  but  the  con- 
firmation of  a  report  of  sale  is  nothing  more  than  a  completion  of 
the  contract,  and  does  not  pass  the  legal  title.'  That  is  done  by 
the  deed,  which,  as  a  rule,  is  subsequently  made.^ 

The  confirmation  of  the  sale  is  essential  both  to  the  title  of  the 
purchaser  and  to  the  right  to  compel  him  to  complete  his  pur- 
chase ;  ^  but  where  once  made  it  is  final  and  conclusive,  unless  the 
court  had  no  jurisdiction,  or  unless  the  purchaser  was  prevented 
by  misrepresentation,  surprise,  or  fraud  of  persons  interested  in 
the  sale  from  making  his  objection  to  the  ratification  ip  due  time," 
or  unless  some  of  the  circumstances  exist,  which  we  have  before 
considered  as  sufficient  to  justify  a  sale  being  set  aside  after  con- 
firmation.^ 

Effect  of  a  Sale  on  lAens. 

§  356.  By  the  sale  and  purchase  of  the  land  the  purchaser 
liolds  the  same  free  of  all  liens  and  claims  *  except  dower,  or  such 
claims  as  being  of  a  nature  not  to  be  certainly  ascertained,  the 

>  Savery  v.  Sypher,  6  Wall.  157;  Kable  v.  Mitchell  et  ah,  9  "W.  Va.  492;  Hart- 
ley &  Co.  V.  Kopp,  12  W.  Va.  401;  Eobertson  v.  Smith,  94  Va.  252. 

'  Minor's  Inst.,  Vol.  2,  p.  322;  Rorer  on  Judicial  Sales,  ?  122. 

'Daniel's  Chancery  Practice,  Vol.  2,  p.  1274,  note. 

*Ante,  I  348. 

'Daniel's  Chy.  Pr.,  Vol.  2,  p.  1281. 

8  Daniel's  Chy.  Pr.,  Vol.  2,  p.  1281;  Brown  v.  Gikner,  8  Md.  322;  Ante,  ?  344. 

'  Ante,  I  343. 

'  Unless  in  certain  cases  the  lienor  has  not  been  made  a  party  or  the  claims 
audited.  Ante,  Vol.  1,  p.  189;  Neely  v.  Jones  et  ah,  16  W.  Va.  626;  Tower's 
Appropriations,  9  Watts  &  Sergt.  103;  42  Am.  Dec.  319;  note,  p.  323.  For  the 
eflfect  upon  creditors  of  a  convention  before  a  commissioner,  see  Ante,  p.  189. 
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land  is  sold  subject  thereto  Q  and  the  general  rule  is  that  such  a 
sale  divests  the  land  of  all  liens  whether  general  or  specific/  and 
the  money  is  substituted  for  the  land.^ 

No  claim  asserted  or  judgment  recovered  after  the  sale  has  any 
effect  upon  the  land. 

Right  of  Dower  Under  Judicial  Sales. 

§  357.  Where  there  is  a  decree  for  sale  a  widow  who  has  a 
dower  right  in  the  land  may  have  it  set  off  to  her,  or  if  she  con- 
sents thereto,  or  the  dower  cannot  otherwise  be  set  off,  the  property 
may  be  sold,  and  a  third  part  thereof  invested  with  the  interest 
to  be  paid  to  her  during  her  life ;  or  if  she  shall  so  elect,  and  the 
other  parties  consent  thereto,  her  dower  may  be  commuted  to  a 
sum  in  gross.*  If  the  husband  is  still  living  the  land  may  be  sold 
subject  to  the  contingent  right  of  dower,  or  else  a  third  part  ol 
the  proceeds  of  sale  may  be  set  apart  and  the  interest  paid  to  the 
creditors  until  the  dower  falls  in. 

If  it  is  possible  to  assign  the  dower  in  kind,  it  must  be  done, 
unless  the  widow  and  all  the  parties  in  interest  consent  to  a  com- 
mutation,* but  when  an  assignment  in  kind  is  impracticable  from 
the  nature  of  the  husband's  interest,  or  from  the  nature  and  quality 
of  the  property  itself,  it  will  be  dispensed  with  and  the  other 
mode  adopted.^ 

'  Eorer  on  Judicial  Sales,  §§  36,  39,  and  notes. 

'Cronister  v.  Weise,  8  Watts.  215;  34  Am.  Dec.  461;  notes,  p.  465.  But  a 
decree  of  foreclosure  does  not  merge  a  mortgage.  BvanvUle  Gas-Light  Co.  v. 
State,  73  Ind.  219;  38  Am.  E.  129;  notes,  p.  133. 

'  McLanachan  v.  Wyant,  1  Pen.  &  Watts.  96;  21  Am.  Dec.  363;  Luce  v.  Snively, 
4  Watts.  396;  28  Am.  Dec.  725. 

■•Breeden  &  Co.  v.  MoMinn's  Adm'r,  &c.,  Va.  Law  Journal,  1881,  p.  771. 

5  White  V.  White'et  cds,  16  Grat.  264. 

«  Simmons  v.  Lyles  d  ah,  27  Grat.  930.  See  also  Ante,  ?  292.  Where  land  is 
sold  under  execution,  see  Den  v.  Frew,  3  Dev.  Law,  3;  22  Am.  Deo.  709;  notes, 
p.  710. 
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Sales   Under  Attaohments. 

§  358.  To  what  has  already  been  said'  on  this  subject  it  is  only 
necessary  to  add  that  when,  under  a  proceeding  by  attachment 
there  has  been  an  order  of  sale,  and  a  sale  and  conveyance  to  the 
purchaser  of  the  real  estate  attached,  the  effect  of  the  order  and 
conveyance  is  to  divest  the  debtor  of  his  legal  title  to  the  prop- 
erty, unless  the  sale  was  fraudulently  made,  and  the  confirmation 
thereof  was  procured  by  fraud,  and  the  purchaser  was  privy 
thereto,  or  had  notice  of  the  same,  or  of  such  circumstance  as 
would  put  a  prudent,  bona  fide  purchaser  upon  enquiry  in  respect 
thereto.^ 

Sales  where  there  are  Sureties. 

§  359.  Where  there  are  sureties  as  well  as  a  principal  debtor, 
and  it  is  sought  to  subject  their  land'  to  the  payment  of  a  judgment 
against  them,  they  may  all  be  proceeded  against  in  one  bill,  and 
voluntary  or  fraudulent  conveyances  assailed  in  the  same  suit,  but 
where  there  is  a  decree,  the  principal  debtor's  land  should  be  first 
subjected  to  the  exoneration  of  the  land  of  the  sureties,  and  after 
that  has  been  done,  and  the  sale  thereof  proves  insufficient  to  pay 
the  debt,  the  balance  should  be  apportioned  equally  among  the 
sureties,  and  a  sale  be  ordered  of  so  much  of  the  land  of  each  as 
will  be  necessary  to  pay  his  proportionate  part  of  the  judgment ; 
and  if  either  should  make  default  in  the  payment  of  his  part,  and 
his  lands  when  sold  should  prove  insufficient  to  pay  such  part,  the 
lands  of  the  others  should  be  subjected  proportionately  for  such 
part  unpaid ;  and  so  on  proportionately  upon  further  default  of 
any  party  until  the  lands  of  all  have  been  sold,  if  the  sale  of  all 
be  necessary  for  the  complete  satisfaction  of  the  judgment.^ 

»  Ante,  Vol.  1,  p.  646. 

"^  Underwood  v.  McVeigh,  23  Grat.  409. 

'Horton  ei  als  v.  Bond,  28  Grat.  825,  citing  Mayo  v.  Tomkies,  6  Munf.  520; 
Dickey  v.  Gentry's  Ex' or  et  als,  not  reported.  See  also  Hall  v.  James  ei  al,  75  Va. 
Ill;  Gentry  v.  Allen  etals,  32  Grat.  254;  Swing's  Adm' r  et  al  v.  Ferguson's  Adm'r 
el  als,  33  Grat.  548.    See  this  subject  fully  discussed  and  the  cases  cited  in  the  note 
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Sales  in  a  Depreciated  Currency. 

§  360.  Decrees  for  the  sale  of  lands  with  reference  to  Confed- 
erate treasury  notes  as  a  standard  of  value,  and  to  be  paid  for  in 
such  notes,  have  been  recognized  and  maintained  by  the  court  of 
appeals  of  Virginia.'  The  same  has  been  substantially  held  by 
the  supreme  court  of  the  United  States,  except  in  cases  where 
some  citizen  of  the  States  composing  the  "  Confederacy "  was 
driven  from  his  home  by  a  special  military  order  and  forbidden 
to  return.^ 

When  sales  have  been  made  in  this  kind  of  currency,  but  the 
money  was  not  all  paid,  it  has  been  held  that  the  purchaser  should 
have  the  option  to  take  the  land  at  its  value  in  good  money,  to  be 
credited  with  the  true  value  of  the  money  he  had  paid ;  or  to  sur- 
render the  land  and  account  for  the  rents  and  profits,  and  be 
credited  for  the  value  of  the  money  he  paid.'  But  when  one  who 
had  purchased  before  the  war,  without  notice  to  the  other  parties, 
procured  during  the  war  an  order  from  the  court  permitting  him 
to  pay  up  the  balance  of  the  purchase  money  to  the  receiver  of 
the  court,  to  be  invested  in  State  bonds,  and  he  did  pay  up  the 
balance  he  owed  in  Confederate  currency,  which  was  so  invested, 
it  was  held  that  the  order  was  null  and  void,  and  that  he  was  still 
liable  for  his  purchase  money.''  Where  the  decree  for  sale  was  in 
1863,  and  the  sale  took  place  the  same  year,  the  cash  being  paid 
in  Confederate  money,  and  the  terms  of  sale  being  that  the  pur- 

to  p.  548,  Ante,  Vol.  1.  See  also  Stovall  v.  Border  Grange  Bank,  78  Va.  188; 
Womack  v.  Paiton,  84  Va.  9;  Jones  v.  Digge,  Id.  685;  National  Bank  v.  Bates, 
20  "W.  Va.  210;  Muse  v.  Friedenwald,  77  Va.  57;  Penn  v.  Ingles,  82  Va.  65;  Bell 
and  Wife  v.  MoConkey,  82  Va.  176;  Wytheville  Crystal  I.  &  D.  Co.  v.  Frick  Co., 
Va. ;  4  Va.  Law  Kegister,  582. 

'  Poague  V.  Greenlee's  Adm'r  et  al,  22  Grat.  724;  Frazier  u.  Frazier  et  aJs,  26 
Grat.  500;  Crawford  et  als  v.  Weller  et  als,  23  Grat.  835. 

'  University  v.  Finch,  18  Wall.  106.  As  to  investments  in  Confederate  money, 
see  Ante,  ?  209. 

'  Poague  V.  Greenlee's  Adm'r  et  als,  22  Grat.  724. 

*  Beery  et  als  v.  Irick  et  als,  22  Grat.  614. 
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chase  money  was  to  be  paid  "  in  the  currency  which  may  be  in 
use  when  the  respective  payments  fall  due,"  it  was  held  that  the 
bonds  which  fell  due  August,  1865  and  1867,  must  be  paid  in 
the  currency  of  the  United  States,  that  being  the  currency  in  use 
when  they  fell  due/ 

Where  a  sale  was  made  before  the  war  of  1861  and  in  1860  a 
receiver  was  appointed  to  collect  the  purchase  money,  and  he  col- 
lected that  due  in  1862  and  1863,  in  Confederate  money,  and 
made  no  report  to  the  court,  but  retained  the  money  in  his  own 
hands,  it  was  held  that  he  was  not  authorized  or  justified  in  re- 
ceiving Confederate  money,  and  it  was  not  to  be  scaled ;  ^  but 
where  the  court,  in  1861  and  1863,  authorized  a  special  commis- 
sioner of  sale  and  a  purchaser  to  deposit  money  in  bank,  and  the 
money  was  so  deposited,  it  was  held  that  the  court  must  be  pre- 
sumed to  have  known  when  the  reports  were  confirmed  that  the 
deposits  were  made  in  Confederate  money,  and  neither  of  the 
parties  were  liable  .to  repay  the  money  they  so  deposited.' 

Where  a  decree  did  not  authorize  a  purchaser  to  pay  in  Con- 
federate money,  and  he  did  make  payment  to  the  receiver  in 
Confederate  money,  it  was  held  that  the  payment  did  not  dis- 
charge the  debt.* 

A  commissioner  selling  lands  in  1860  under  a  decree,  and  who 
received  Confederate  money  in  1863,  was  held  to  be  guilty  of  a 
breach  of  trust,  and  when,  in  1860,  he  was  appointed  to  sell 
lands,  he  was  held  guilty  of  a  breach  of  trust  in  selling  them  in 
1863  for  Confederate  money.^ 

»  Teel  et  ah  v.  Yancey  et  ah,  23  Grat.  691. 

'  Peters  v.  Neville's  Trustee  e(  afe,  26  Grat.  549. 

'  Mead  v.  Jones  et  ah,  24  Grat.  347. 

*  Myers  v.  Nelson  et  ah,  26  Grat.  729.  But  see  Dickinson's  Adm'r  v.  Helms 
et  ah,  29  Grat.  462. 

*  Omohundro's  Ex' or  v.  Omohundro  et  ah,  27  Grat.  824.  In  Barton's  Ex' or  v. 
Eidgway,  92  Va.  162,  a  special  commissioner  was  appointed  in  November,  1861, 
to  collect  certain  money  and  report  to  the  court  at  its  next  term.  He  collected 
the  money  and  deposited  it  in  a  solvent  bank,  of  good  commercial  standing,  to  the 
credit  of  himself  and  his  law  partner,  in  an  account  kept  for  fiduciary  funds  under 
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the  control  of  the  firm  and  of  each  of  its  members.  Xo  part  of  the  money  was 
used  by  the  commissioner  or  mingled  with  his  individual  funds.  No  term  of  the 
court  for  the  transaction  of  business  was  held  after  the  November  term,  1861,  until 
after  the  close  of  the  civil  war.  In  the  meantime  the  commissioner  died,  and  the 
bank  was  ruined  and  the  money  lost  by  the  result  of  the  war.  The  commissioner 
was  held  not  to  be  liable  for  the  loss.  The  cases  relied  on  to  excuse  the  commis- 
sioner from  liability,  in  the  argument  of  this  case,  were  Davis  v.  Harman,  21  Grat. 
197;  Parsleys.  Martin,  77  Va.  384;  Dickson  v.  McCue,  21  Grat.  373;  Walker  d. 
Page,  21  Grat.  636;  Fugate  v.  Honaker,  22  Grat.  409;  Hale  v.  WaU,  22  Grat. 
424;  Meadu.  Jones,  24  Grat.  347;  Williams  v.  Skiuker,  25  Grat.  507;  McVeigh 
I.  The  Bank,  26  Grat.  188;  Douglas  v.  Stephenson,  75  Va.  747.  Those  relied  on 
to  sustain  the  liability  were  Leake  v.  Leake,  75  Va.  792,  and  Coates  v.  Ballard, 
78  Va.  147. 
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Jurisdiction  of  the  Court  of  Appeals  of  Virginia. 

§  361.  This  subject  may  be  conveniently  classified  as  follows: 
I.  Parties  to  an  appeal ;  II.  The  jurisdiction  as  measured  by  the 
amount  involved ;  III.  The  character  of  decree  from  which  an 
appeal  lies ;  IV.  The  subjects  brought  before  the  court  by  an 
appeal ;  V.  The  limitation  to  the  right  of  appeal. 

I.  Parlies  to  an  Appeal} 
II.    The  Jurisdiction  as  3Ieasured  by  the  Amount  Involved. — 
The  statute^  forbids  an  appeal  in  any  case  wherein  the  contro- 


'  The  subject  is  fully  considered  in  Vol.  1,  Ch.  3,  §  42,  p.  167  et  seq.  See  also 
Black  V.  Kirgan,  3  Green's  Law,  45;  28  Am.  Dec.  394.  As  to  parties  to  appeals 
in  the  United  States  courts,  see  Post,  §  362;  Sands'  Suit  in  Equity,  p.  691. 

^  Code,  §  3455,  as  amended  by  act  of  May  1,  1888,  Acts  1887-8,  p.  17.  The 
statute  of  West  Virginia  (Code,  Ch.  135,  §  1)  confines  the  right  of  appeal  as  to 
amount,  to  civil  cases  "of  greater  value  or  amount  than  one  hundred  dollars, 
wherein  there  is  a  final  judgment  or  decree,''  and  "in  any  case  in  chancery 
wherein  there  is  a  decree  or  order  dissolving  or  refusing  to  dissolve  an  injunction. 
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versy '  is  for  a  matter  less  in  value  or  amount  than  five  hundred 
dollars,  exclusive  of  costs,  unless  there  is  draAvn  in  question  a  free- 
hold or  franchise,^  or  the  title  or  bounds  of  land,  or  some  matter 
not  merely  pecuniary. 

In  calculating  the  amount  involved  in  the  decree  appealed 
from,  all  costs  of  every  court  are  excluded,^  and  interest  is  not 
estimated  beyond  the  date  of  the  decree.* 

In  a  case'  in  which  a  judgment  was  rendered  in  the  county 
court,  an  injunction  was  granted  by  the  same  court  and  afterwards 
dissolved.  An  appeal  was  taken  to  the  circuit  court,  where  the 
decree  of  dissolution  was  affirmed.  Upon  appeal  to  the  court  of 
appeals  that  court  excluded  not  only  the  costs  of  the  circuit  court 
but  also  those  of  the  county  court  where  the  judgment  was  ori- 
ginally obtained. 

If  the  appeal  involves  only  a  matter  of  costs,  even  though  the 
amount  of  the  costs  be  not  less  than  five  hundred  dollars,  the  court 

or  requiring  money  to  be  paid,  or  real  estate  to  be  sold,  or  the  possession  or  title  of 
the  property  to  be  changed,  or  adjudicating  the  principles  of  the  cause."  The  limit 
for  the  appeal  in  Virginia  is  one  year,  but  in  West  Virginia  it  is  two  years,  of 
which  see  Post,  this  chapter,  Div.  V.  In  both  States  the  jurisdiction  of  the  court 
of  appeals  is  a  matter  of  constitutional  provision  (Const,  of  Virginia,  Art.  6,  §  2; 
Const,  of  West  Virginia,  Art.  8,  ?  3),  but  it  is  not  considered  as  propria  vigore  con- 
ferring jurisdiction  on  the  court,  and  therefore  whatever  jurisdiction  it  exercises 
must  be  by  virtue  of  statutory  authority  made  in  pursuance  of  the  Constitution. 
Price,  Auditor,  i,.  Smith,  93  Va.  14. 

'  Which  means  the  matter  which  is  directly  in  dispute  in  the  particular  cause  in 
which  the  judgment  or  decree  sought  to  be  reversed  has  been  rendered;  and  the 
court  is  not  permitted,  for  the  purpose  of  determining  its  sum  or  value,  to  esti- 
mate its  collateral  effect  in  a  subsequent  suit  between  the  same  or  other  parties. 
Bruce  v.  R  K.  Co.,  117  U.  S.  114;  Elgin  v.  MarshaU,  106  U.  S.  578. 

2  See  Post,  Div.  IV;  Neal  v.  The  Commonwealth,  21  Grat  515. 

'Cooke  V.  Piles,  2  Munf.  151;  Melson  v.  Melson's  Adm'r,  Id.  542;  King  v. 
Burdett,  28  W.  Va.  601;  Neal  v.  Van  Winkle,  24  AV.  Va.  401. 

*  Gage  V.  Crockett,  27  Grat.  735 ;  Harman  v.  City  of  Lynchburg,  33  Grat.  37 ; 
Tells  ei  ah  v.  Lee  et  als,  76  Va.  744;  McCroweU  v.  Bui-son,  79  Va.  290.  But  if 
the  costs  are  those  of  an  entirely  different  proceeding  and  the  amount  exceeds  five 
hundred  doUars,  the  court  of  appeals  has  jurisdiction,     Shipman  v.  Fletcher's 

Adm'r,  95  Va.  585. 

*  Cooke  V.  Piles,  2  Munf.  152. 

34 
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will  not  take  jurisdiction.'  But  when  the  matter  in  controversy 
is  within  the  jurisdiction  of  the  court,  and  that  controversy  is  con- 
tinued by  the  appeal,^  though  the  decree  or  judgment  be  found  to 
be  right  in  all  other  respects  and  erroneous  only  as  to  costs,  such 
error  may  be  corrected,  as  may  any  other  error,  no  matter  how 
small  in  amount.  But  the  costs  which  must  be  excluded  from  the 
calculation  must  be  those  in  the  suit  which  has  reached  the  court 
of  appeals.  Hence  upon  appeal  from  a  decree  in  a  chancery  suit 
brought  by  a  surety  on  a  forfeited  forthcoming  bond,  to  be  sub- 
rogated to  the  lien  of  a  judgment  creditor  on  the  land  of  a  co- 
surety, and  to  enforce  out  of  his  land  the  payment  of  one-half  of 
the  debt,  and  the  costs  of  the  original  action  and  the  costs  of  the 
chancery  suit  which  had  been  brought  by  the  creditor  to  enforce, 
out  of  the  lands  of  the  sureties  the  payment  of  the  debt  and  costs, 
it  was  held  that  in  determining  whether  the  appellate  court  had 
jurisdiction,  the  subject  in  controversy  must  be  regarded  as  a 
moiety  of  all  the  moneys  paid  by  the  plaintiff,  whether  on  the 
forfeited  forthcoming  bond  or  the  costs  attending  it,  or  the  costs 
of  the  first  chancery  suit  and  the  interest  on  such  sums.'  So 
where  the  appeal  was  from  a  decree  overruling  a  motion  to  quash 
an  execution,  the  costs  included  in  the  execution  were  considered 
in  determining  the  question  of  jurisdiction,  for,  said  the  court, 
"  the  meaning  of  the  Constitution  is,  that,  where  the  costs  are  a 
mere  incident  to  the  suit,  no  appeal  will  lie  because  of  an  error 
in  decreeing  the  costs,  but  it  is  different  when  the  recovery  of 
costs  is  an  independent  proceeding."  * 

The  amount  requisite  to  give  jurisdiction  has  at  various  times 

'  Ashby  V.  Kiger,  3  Rand.  165.  The  amount  requisite  for  an  appeal  in  Virginia 
is  five  hundred  dollars.  Code,  i  3455.  In  West  Virginia  the  matter  in  contro- 
versy, exclusive  of  costs,  must  be  "of  greater  value  or  amount  than  one  hundi-ed 
dollars."     Code,  Ch.  135,  ?  1. 

=  The  judgment  of  the  court  below  may  exceed  the  requisite  amount,  and  yet 
the  controversy  over  the  amoimt  sufficient  to  give  jurisdiction,  may  not  be  con- 
tinued by  the  appeal.     Jenness  v.  The  Bank,  110  U.  S.  E.  52. 

'  Clevenger's  Adm'x  v.  Dawson,  15  W.  Va.  348. 

*  Tanejf  v.  Woodmansee,  23  W.  Va.  709. 
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been  changed,  having  been  fixed  at  different  periods  at  one  hun- 
dred, one  hundred  and  fifty,  two  hundred,  and  five  hundred  dol- 
lars. The  change  from  one  of  these  sums  to  another  involved  the 
question  of  whether  the  law  as  changed  applied  to  cases  decided 
before  the  act  went  into  effect,  where  the  application  for  the  appeal 
was  made  after  that  date,  and  it  was  held  by  the  court  of  appeals  ^ 
that  such  a  change  affected  merely  the  remedy,  and  was  applicable 
to  all  petitions  to  the  court  of  appeals,  writs  of  error,  or  superse- 
deas, whether  the  judgment,  decree,  or  order  sought  to  be  reversed 
was  prior  or  subsequent  to  the  date  at  which  the  act  making  the 
change  took  effect. 

The  matter  in  controversy  in  the  suit,  and  upon  which  the 
judgment  or  decree  was  pronounced,  must  not  only  be  of  the  value 
of  five  hundred  dollars,^  but  the  controversy  in  relation  to  matter 
of  that  value  must  be  continued  by  the  appeal.^  It  was  accord- 
ingly held,*  when  the  sum  of  one  hundred  dollars  was  the  mini- 
mum of  jurisdiction,  that  in  an  action  of  debt  on  a  single  bill  for 
more  than  one  hundred  dollars,  when  the  verdict  and  judgment 
were  for  a  less  sum,  the  court  of  appeals  could  not  take  jurisdic- 
tion upon  the  application  of  the  defendant.  So,  also,  when  in  an 
action  of  assumpsit,  the  claim  was  for  more  than  one  hundred  dol- 
lars, but  the  verdict  was  for  less,  the  plaintiff  was  refused  a  super- 

'  McGinder  v.  Lyons,  7  Grat.  233. 

'  In  the  Case  of  Cralle  v.  Cralle,  81  Va.  773,  appellate  jurisdiction  was  denied 
from  a  decree  granting  one  hundred  and  fifty  dollars  fees  and  twenty-five  dollars  a 
month  alimony  during  the  pendency  of  the  suit.  In  Buckstafft;.  Eussell,  151  U. 
S.  E.  627,  it  was  held  that  where  in  an  action  on  a  contract  a  counter  claim  to  the 
amount  of  $10,000  was  interposed  by  the  defendant,  and  judgment  was  given  for 
plaintiff  for  less  than  $5,000,  the  supreme  court  had  jurisdiction  to  review  that 
judgment  when  brought  there  by  the  defendant  below,  and  in  Dickey  v.  Smith,  42 
W.  Va."  805;  26  S.  E.  E.  373,  it  was  held  that  although  the  plaintiif's  claim  was 
not  controverted  in  the  court  below,  yet  if  the  set-off  filed  equals  the  jurisdictional 
amount,  that  determines  the  jurisdiction  on  appeal. 

"  Ashby  t'.  Kiger,  3  Eand.  165;  Eymen  v.  Hawkins  et  ah,  18  W.  "Va.  309;  Har- 
man  v.  Lynchburg,  33  Grat.  37;  Tebbs  v.  Lee,  76  Va.  744;  McCrowell  v,  Burson, 
79  Va.  290. 

*  Lewis  V.  Long,  3  Munf.  136. 
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sedeas  from  the  court  of  appeals  to  the  order  of  the  circuit  court 
refusing  to  enter  judgment  for  the  amount  of  the  verdict. 

This  requirement  of  the  law  as  to  the  minimum  amount  neces- 
sary to  give  jurisdiction  will  not  be  permitted  to  be  evaded  by  any 
device.  Hence  where  a  plaintiff  released  on  the  record  five  dol- 
lars of  a  verdict  of  five  hundred  dollars,  and  judgment  was  ren- 
dered for  four  hundred  and  ninety-five  dollars,  it  was  held  that 
the  release  was  in  fraud  of  the  jurisdiction  of  the  court  and  was 
void.  The  court,  therefore,  took  jurisdiction  to  hear  and  decide 
the  cause  upon  appeal.^  On  the  other  hand  no  device  will  be 
permitted  by  which  the  amount  may  be  made  to  appear  beyond 
what  was  really  in  dispute.  Hence  when  a  creditor  holding  a 
debt  of  less  than  five  hundred  dollars,  took  an  assignment  of 
another  debt,  the  two  together  exceeding  the  sum  of  five  hundred 
dollars,  but  the  assigned  claim  was  not  audited  and  reported  or 
recognized  in  the  decree  as  appellant's  property,  jurisdiction  was 
denied.^  Jurisdiction  was  sustained,  however,  where  the  assign- 
ment, although  made  during  the  progress  of  the  cause,  was  bona 
fide,  was  reported  by  the  commissioner  and  was  recognized  by  the 
decree.' 

Two  amounts  may  sometimes  be  in  controversy  in  a  cause,  one 
exceeding  and  one  falling  short  of  five  hundred  dollars.  For  in- 
stance, in  the  case  of  Snoddy  v.  Haskins,  12  Grat.  363,  an  execu- 
tion for  less  than  five  hundred  dollars  was  levied  upon  property 
(a  slave)  alleged  to  be  of  the  value  of  six  hundred  and  fifty  dollars. 
An  injunction  to  restrain  the  sale  of  the  property  levied  on  was 
granted  and  afterwards  dissolved,  and  an  appeal  was  taken  from 
that  decree.  The  question  was  whether  in  such  a  case  the  court 
of  appeals  had  jurisdiction.  At  the  hearing  the  court  of- four 
judges  was  equally  divided.  Judges  Samuels  and  Daniel  maintain- 

'  Hansbrough  v.  Stinnett,  22  Grat.  593. 
'  McCartny  &  Hurlbut  v.  Hamaker,  82  Va.  471. 

='Fink,  Bro.  &  Co.  v.  Denny,  75  Va.  663.     See  also  Hartsook's  Adtn'r  n.  Craw- 
ford's Adm'r,  85  Va.  413;  Filler  "-  Tyler,  91  Va.  458. 
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ing  that  the  court  had  jurisdiction,  and  Judges  Moncure  and  Lee 
holding  a  contrary  opinion. 

In  the  discussion  of  this  question  in  the  case  of  Snoddy  v.  Has- 
kins,  no  reference  appears  to  have  been  made  to  the  case  of  Vaiden 
V.  Bell,  3  Rand.  448,  which  seems  to  be  strong  authority  in  favor 
of  the  jurisdiction  of  the  court  of  appeals ;  and  this,  too,  in  spite 
of  the  fact  that  at  the  time  of  the  decision  of  the  former  case,  the 
provision  of  the  statute  giving  jurisdiction  "  when  slaves  or  other 
specific  property  should  be  the  subject  of  a  decree  or  order  in 
chancery  causes,"  without  regard  to  value,  which  was  in  force  at 
the  time  of  the  decision  of  Vaiden  v.  Bell,  had  been  stricken  out ; 
for  the  principle  upon  which  this  case  is  made  to  rest  seems  fully 
sufficient  to  sustain  the  view  taken  by  Judges  Daniel  and  Samuels. 
Nor  was  this  question  settled  by  the  court  in  the  case  of  The 
Southern  Fertilizer  Co.  v.  Nelson,  reported  on  page  162  of  Vol.  6 
of  the  Virginia  Law  Journal,  wherein  it  was  held  that  the  prop- 
erty levied  on  does  not  constitute  "  the  matter  in  controversy," 
the  debt  for  which  the  levy  was  made  being  of  less  amount  than 
five  hundred  dollars,  although  the  property  levied  on  was  of  greater 
value  ;  and  the  judgment  appealed  from  was  that  the  property  was 
not  liable  to  the  levy.  The  force  of  this  decision,  however,  tended 
to  sustain  the  view  expressed  by  Judges  Moncure  and  Lee  in  the 
case  of  Snoddy  v.  Haskins. 

In  the  case  of  Buckner  v.  Metz,  77  Va.  107,  the  suit  was 
brought  to  enforce  the  lien  of  a  judgment  for  one  thousand  six 
hundred  and  eighty-nine  dollars  and  ninety-nine  cents,  upon  land 
of  the  value  of  ninety-one  dollars  and  t^venty-five  cents.  The 
court  below  dismissed  the  bill,  and  upon  appeal  it  was  held  that 
the  court  of  appeals  did  not  have  jurisdiction. 

In  the  case  of  Smith  v.  Rosenheim,  79  Va.  540,  the  suit  was 
brought  to  enforce  upon  certain  real  estate,  the  value  of  which  is 
not  given,  the  lien  of  a  judgment  for  one  hundred  and  thirty  dol- 
lars and  fifty  cents,  and  it  was  held  that  the  court  of  appeals  did 
not  have  jurisdiction.     But  in  the  case  of  Kahn  v.  Kerngood,  80 
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Ya.  342,  a  deed  which  conveyed  property  alleged  to  be  worth  over 
five  hundred  dollars,  was  assailed  as  fraudulent  at  the  suit  of  a 
creditor  whose  judgment  was  for  less  than  that  amount,  and  appel- 
late jurisdiction  was  taken. 

Appellate  jurisdiction  was  denied  in  Thompson  v.  Adams,  82 
Va.  672,  to  several  judgment  creditors  with  judgments  each  be- 
low |500  uniting  in  one  suit  to  enforce  their  liens  on  the  judg- 
ment debtor's  lands,  and  it  was  held  that  the  fact  that  the  bill 
sought  to  set  aside  an  alleged  fraudulent  conveyance  of  the  land 
(the  value  of  which  seems  to  have  exceeded  $500)  made  no  dif- 
ference as  to  the  appellate  jurisdiction ;  and  it  has  been  repeatedly 
held  that  there  is  no  jurisdiction  for  appeal  in  cases  where  the 
lien  to  which  land  is  sought  to  be  subjected  is  less  than  five  hun- 
dred dollars,  even  though  the  land  itself  is  in  excess  of  that  value.' 

The  conclusion  of  the  whole  matter  is,  that  the  true  test  of 
jurisdiction  is  whether  the  matter  in  controversy  is  or  is  not  of 
less  value  than  five  hundred  dollars ;  and  in  a  suit  to  subject 
property  to  the  payment  of  a  debt  the  amount  of  the  debt  and 
not  the  value  of  the  property  sought  to  be  subjected  determines 
the  question  of  jurisdiction.^ 

It  may  be,  however,  that  the  right  to  subject  the  land  to  the 
payment  of  a  debt  is  the  real  subject  of  controversy,  and  if  such 
be  the  case  it  is  the  value  of  the  land  which  decides  the  question 
of  jurisdiction.  Thus,  when  the  limit  of  jurisdiction  was  by  law 
a  matter  of  greater  value  or  amount  than  one  hundred  dollars, 
and  the  proceeding  was  to  subject  land  of  less  value  than  that 

'Patterson  ».  McKinney,  88  Va.  751;  Parke  v.  Valentine,  27  W.  Va.  677; 
Lewis  V.  Long,  3  Munf.  136;  Umbarger  v.  Watts,  25  Gratt.  167;  Fink  v.  Denny, 
75  Va.  663;  Pitts  v.  Spotts,  86  Va.  71;  A.  &  D.  R.  K.  Co.  v.  Eeide,  87  Va.  119; 
Hawkins  v.  Gresham,  85  Va.  34;  Showalter  v.  Euper,  Va. ;  27  S.  E.  E.  840. 

'  Greathouse  v.  Sapp,  26  W.  Va.  87;  Pitts  v.  Spotts  &  Gibson,  86  Va.  71.  But 
where  the  claim  was  less  than  the  jurisdictional  amount  to  subject  land  of  value 
greater  than  that  to  the  payment  of  a  debt,  and  the  appeal  was  by  the  alienee  of 
the  debtor,  the  court  of  appeals  took  jurisdiction.  McClaugherty  v.  Morgan,  36 
W.  Va.  191. 
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sum  to  a  claim  for  taxes  in  excess  of  one  hundred  dollars,  juris- 
diction was  denied.^ 

Consistent  with  this  and  the  other  cases  cited  ^  is  that  of  Parker 
V.  Valentine,  27  W.  Ya.  677,  wherein  a  suit  was  brought  to  set 
aside  as  fraudulent  a  deed  for  land  of  greater  value  than  one  hun- 
dred dollars,  and  to  subject  it  to  the  payment  of  a  debt  of  less 
than  that  sum,  and  it  was  held  that  while  the  judgment  debtor 
(the  grantor  in  the  deed)  was  not  entitled  to  appeal,  yet  the  grantee 
whose  land  was  sought  to  be  subjected  was  so  entitled.^ 

So  it  will  have  been  observed  from  the  cases  cited  that  the 
question  of  jurisdiction  often  depends  upon  the  situation  of  the 
person  who  asks  the  appeal,  the  rule  being  that  when  the  plaintiff 
appeals  the  amount  claimed  in  his  action  generally  determines  the 
amount  in  controversy  on  the  question  of  jurisdiction  in  the  ap- 
pellate court,  although  the  judgment  may  be  for  less,  or  for  the 
defendant ;  *  while  the  defendant  to  have  the  right  of  appeal  must 
be  complaining  of  a  judgment  against  him  in  excess  of  the  juris- 
dictional amount  or  else  that  there  has  been  an  adverse  judgment 
or  decree,  when  by  cross-bill,  or  claim  of  set-off,  etc.,  he  has  been 
denied  a  right  of  recovery  from  the  complainant  when  he  was  as- 
serting the  right  to  a  recovery  equal  to  the  minimum  jurisdiction 
of  the  court  of  appeals. 

When  the  plaintiff  seeks  revision  of  the  decree  rendered  by 
the  court  below,  if  he  claims  in  his  bill  or  declaration  money  or 
property  of  not  less  than  five  hundred  dollars,  the  court  of  ap- 
peals has  jurisdiction,  although  the  judgment  be  for  less  or  for 
the  defendant ;  but  if  in  such  a  case  the  revision  is  sought  by  the 

>  Stanley  v.  Hubbard,  27  W.  Va.  740.  See  also  Eymer  v.  Hawkins,  18  W.  Va. 
309;  Neal  v.  Van  Winkle,  24  W.  Va.  401. 

^  Except  with  Kahn  v.  Kerngood,  80  Va.  342,  as  to  which  see  the  dissenting 
opinion. 

^  See  also  Morrison  &  Graham  v.  Goodwin,  28  W.  Va.  328. 

*  Arnold  v.,  Lewis  County  Court,  38  W.  Va.  142. 
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defendant,  the  amount  or  value  of  the  judgment,  at  its  date,  de- 
termines the  jurisdiction.' 

If  the  sum  decreed  to  be  paid  to  a  plaintiff  in  chancery  be  less 
than  the  amount  requisite  to  give  jurisdiction  to  the  court  of  ap- 
peals, but  tlie  matter  in  controversy  in  the  suit  be  equal  thereto, 
the  court  may  take  jurisdiction  of  an  appeal  from  that  decree  by 
the  complainitnt.^  But  this  is  not  true  of  a  defendant  in  any  case 
where  judgment  or  decree  has  been  rendered  against  him  for  less 
than  five  hundred  dollars,  exclusive  of  costs,  no  matter  what  the 
amount  claimed  against  him  may  l\ii\o  been ;  for  in  such  case  the 
controversy  for  the  requisite  amount  is  not  continued  in  the  court 
of  appeals.  So  when  the  lower  court  decrees  that  a  bill  be  dis- 
missed the  complainant  may  appeal  from  the  decree  to  the  court 
of  appeals  if  the  matter  in  controversy  in  the  suit  be  equal  to  five 
hundred  dollars,  exclusive  of  costs ;  and  this  right  of  appeal  is 
not  lost,  because,  upon  the  hearing  of  the  cause,  the  court  of  ap- 
peals determines  that  the  complainant  is  not  entitled  to  relief  to 
so  great  an  extent.^ 

To  these  rules,  however,  there  are  some  exceptions ;  and  when, 
on  examination  of  the  pleadings  or  record,  the  appellate  court 
sees  that  the  real  amount  in  controversy  is  less  than  five  hundred 
dollars,  exclusive  of  costs,  it  will  dismiss  the  appeal.'' 

Thus  where  the  appellants  held  notes  amounting  to  five  hun- 
dred and  twenty  dollars  and  sixteen  cents,  secured  by  a  deed  of 
trust,  and  the  appellee  held  notes  amounting  to  four  hundred  and 
twenty-eight  dollars,  secured  by  the  same  deed,  and  upon  a  sale 
of  the  property  the  proceeds  amounted  to  five  hundred  and  fifty- 

1  Harman  v.  Lynchburg,  33  Grat.  37;  Cox  v.  Carr,  79  Va.  28;  (J age  v.  Crockett, 
27  Grat.  735;  Batchelder  &  Collins  v.  Eichardson,  Ac,  75  Va.  835;  Duffy  & 
Bolton  V.  Figgat,  .80  Va.  664. 

2  Minn  v.  Goodall,  3  Call.  393;  ]'"aulconer  v.  Stinson,  W.  Va,,  29  S.  E.  B, 
1012. 

'  Stone  V.  Ware  &  Smith,  G  Munf.  541;  Duffy  &  Bolton  v.  Figgat,  80  Va.  664. 
^Brightly's  Digest,  p.  288,  note.     Sec  also  Vol.  1,  p.  620,  Am.  &  Eng.  Encyc. 
of  Law. 
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six  dollars,  the  appellants  claimed  priority ;  but  upon  a  bill  being 
filed  for  a  distribution  of  the  fund,  the  court  below  divided  it  pro 
rata,  giving  to  the  appellants  two  hundred  and  eighty-six  dollars 
and  seventy-two  cents  and  to  the  appellees  two  hundred  and 
twenty-eight  dollars,  which  together  made  up  the  amount  to  be 
distributed  after  deducting  costs.  As  the  right  of  the  appellee  to 
participate  in  the  fund  was  not  denied,  it  was  held  that  the  amount 
in  controversy  was  not  of  the  value  of  five  hundred  dollars,  and 
the  appeal  was  dismissed.' 

So  where  the  appellee  moved  the  court  beloAV  to  quash  an  exe- 
cution against  him,  and  that  court  allowed  a  credit  of  four  hun- 
dred and  twenty  dollars,  and  from  that  judgment  an  appeal  was 
taken  by  the  creditor,  it  was  dismissed  as  being  below  the  juris- 
diction of  the  court,  for  the  amount  credited  on  the  execution  was 
really  the  subject  of  the  controversy,  although  the  whole  execution 
was  for  a  sum  greater  than  five  hundred  dollars.^ 

Where  a  bill  was  filed  asserting  claim  to  an  amount  exceeding 
five  hundred  dollars,  secured  by  a  deed  of  trust  on  property  of 
less  value  than  that  sum,  and  the  answer  denied  the  existence  of 
the  debt,  jurisdiction  was  taken  because  the  existence  of  the  debt 
was  involved  in  the  appeal.' 

Sometimes  a  party  whose  claim  is  less  than  the  jurisdictional 
amount  may  obtain  a  hearing  in  the  court  of  appeals  under  cover 
of  the  appeal  of  a  claimant  whose  demand  is  equal  to  that  amount. 
Thus  where  the  claims  of  all  the  creditors  but  one,  seeking  to  set 
aside  a  conveyance  as  fraudulent  and  void,  were  less  than  five 
hundred  dollars,  and  the  appeal  was  by  the  •  creditors,  the  appellee 
moved  to  dismiss  the  appeal  as  to  all  of  the  appellants  except  as 
to  the  one  whose  claim  amounted  to  five  hundred  dollars ;  but  the 

'  Batchelder  &  Colling  v.  Eichardson,  &c.,  75  Va.  835. 

2  Campbell  v.  Smith,  32  Grat.  288. 

» Eacho  V.  Cosby,  26  Grat.  112.  See  also  Neal  v.  Van  Winkle,  24  W.  Va.  401; 
Love  V.  Pickens,  26  W.  Va.  341;  Ayers  v.  Blair,  26  W.  Va.  558;  Cook  v.  Bon- 
durant,  85  Va.  47;  Hawkins  d.  Gresham,  Id.  34. 
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court  refused  to  do  this,  saying :  ^  "  The  amount  in  controversy 
involved  in  this  appeal  being  above  the  jurisdictional  amount  as 
to  one  of  the  appellants,  the  question  is  properly  before  this  court 
as  to  that  one ;  and,  the  questions  as  to  all  the  others  being  iden- 
tical, the  question,  being  decided  as  to  one,  will  involve  the  valid- 
ity of  the  decree  in  all  respects.  The  interests  are  such  that  they 
could  not  be  severed  in  any  court  where  they  are  considered,  and 
the  decision  here,  as  to  the  rights  of  one  will  conclude  the  rights 
of  all  in  like  condition." 

In  Williams  v.  Clark,  93  Va,  690,  the  appeal  was  by  the  de- 
fendant, and  several  of  the  claims  decreed  against  him  in  a  gen- 
eral creditors'  suit  being  of  less  amount  than  five  hundred  dollars, 
they  moved  the  court  to  dismiss  the  appeal  as  to  them.  The 
court  declined  to  dismiss  the  appeal,  but  said :  "  If  this  was  a 
question  of  first  impression  in  this  court  we  would  strongly  in- 
cline to  the  opinion  that  their  motion  to  dismiss  should  be  sus- 
tained. In  an  ordinary  creditors'  suit  where  the  claims  of  the 
creditors  are  several  and  distinct,  founded  upon  different  contracts, 
it  is  clear  that  no  creditor  has  the  right  of  appeal  unless  his  claim 
amounts  to  five  hundred  dollars.  If  the  mAtter  in  dispute  as  to 
the  creditor  be  separate  and  distinct,  it  would  seem  to  be  separate 
and  distinct  also  as  to  his  adversary,  the  debtor,  and  there  does 
not  seem  to  be  any  good  reason  why  be  should  be  allowed  to  ap- 
peal as  to  that  creditor,  unless  the  amount  in  controversy  between 
them  amounted  to  five  hundred  dollars.  Schwed  v.  Smith,  106 
U.  H.  188.*    But  this  question  arose  and  was  decided  in  the  case 

>  Witz,  Biedler  &  Co.  v.  0»bnm  and  Wife,  83  Va.  229,  But  where  the  claim 
of  each  of  the  complainanto  wa»  lews  than  WO,  and  the  decision  of  the  trial  court 
was  adverse  to  the  claim,  the  jurisdiction  of  the  court  of  appeahi  wae  denied. 
(iHioan  V.  Eyan,  95  Vx  494, 

» In  White  v.  Valley  B,  &  L  Co,,  Va,,  21  8,  E,  K,  20,  8tockholder»  who  had 
made  loans  to  a  company  appealed,  but  the  court  held  that  mux  each  appellant 
made  a  separate  jmd  distinct  loan  for  lem  than  $.500  on  hl«  own  account  to  the 
comi>any,  to  discharge  one  lien  amounting  to  more  than  tliat  sum,  and  there  was 
no  joint  interest  or  community  of  intereat  among  them,  the  court  was  without 
jurisdiction- 
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of  Winchester  &  Strasburg  R.  B,.  Co.  v.  Colfelt,  &c.,  reported  in 
27  Grat.  177,  and  lAie  court  held  that  the  aggregate  amount  of 
the  debts  decreed  against  the  debtor  was  the  amount  which  he  had 
in  controversy,  and  that  he  had  the  right  of  appeal  as  to  all  of 
the  creditors,  although  the  claims  of  some  of  them  were  less  than 
five  hundred  dollars."  * 

In  the  case  of  Craig  v.  Williams,  90  Va.  502,  the  rule  was  laid 
down  that  "if  several  creditors  are  seeking  by  creditors'  bill  to 
subject  property  to  their  debts,  no  one  of  which  amounts  to  as 
much  as  five  hundred  dollars,  although  in  the  aggregate  the  sum 
is  much  greater,  there  can  be  no  appeal  on  the  creditors'  part,^ 
because  their  claims  are  independent  one  of  another;  but  the 
owner  of  the  property,  when  the  total  debts  is  as  much  as  five 
hundred  dollars,  although  severally  the  claims  be  l^s,  may  appeal.* 

A  trustee  in  an  asslg^oment  for  the  benefit  of  creditors,  as  the 
representative  of  the  whole  fund,  may  appeal  from  a  decree  if 
aggrieved  thereby,  although  none  of  the  debts  secured,  separately, 
amounts  to  the  minimum  jurisdictional  sum.*  So,  where  the 
amount  decreed  against  an  administrator  was  within  the  jurisdic- 
tional limit,  the  court  took  jurisdiction  of  the  appeal,  although 
the  amount  decreed  to  each  ward  or  distributee  fell  below  that 
limit,  the  aggregate  being  regarded  as  the  amount  in  controversy.* 

When  the  interests  of  the  appellants'  are  separate  and  distinct, 
the  decree  may  be  reversed  as  to  one  and  the  appeal  dismissed  as 
to   another  of   the   appellants,   as   having    been  improvidently 

•  4  Minor's  Inst.,  p.  1062  (3d  ed. ), 

'  See  also  Umbarger  i;.  Watts,  25  Grat.  167;  Eailroad  Co.  v.  Colfelt,  27  Grat. 
779;  Devries  v.  .Johnston,  Id.  808;  Grage  v.  Crockett,  M.  735;  Thompson  v.  Adams, 
82  Va.  672;  Tupper  v.  Wise,  110  U.  S.  398;  Ex  ■parte  Phoenix  Ins.  Co.,  117  U.  S. 
367.  Consolidating  two  causes  will  not  give  the  right  of  appeal  to  the  creditors 
of  less  than  the  jnrisdictional  amount  (Qaibome  v.  Gross,  7  Leigh,  331)  any  more 
than  will  counting  two  claims  in  the  same  suit.  The  appeal  may  be  dismissed  as 
to  one  and  retained  as  to  the  other.     Cocke  v.  Minor,  S5  Grat.  260. 

•  See  also  Hicks  v.  Boanoke  Brick:  Co.,  94  Va.  741;  27  S.  E.  E.  597. 

•  Saunders,  Trustee,  v.  Waggoner,  82  Va.  316;  Cabell  &  McGuire  v.  So.  Mu. 
Ins,  Co.,  10  Va.  Law  Journal,  729. 

"  Martin  v.  Field,  82  Va,  455,     But  see  Whitmer  v.  Spizter,  81  Va.  64. 
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awarded,  because  the  subject  in  controversy  as  to  him  is  of  less 
value  or  amount  than  five  hundred  dollars.' 

The  onus  probandi  is  upon  the  party  seeking  the  revision  of  a 
case  to  establish  the  jurisdiction/  and  where  the  jurisdictional 
value  does  not  appear,  by  the  record,  affidavits  to  show  it  have 
been  allowed  in  some  cases  by  the  supreme  court ;  but  where  the 
value  is  stated  in  the  pleadings  or  proceedings  of  the  court  below, 
affidavits  have  never  been  allowed  in  the  court  of  appeals  to  vary 
or  enhance  it  in  order  to  give  appellate  jurisdiction. 

III.  The  Character  of  a  Decree  from  which  an  Appeal  lies.^ 

IV.  The  Subjects  brought  before  the  Court  by  an  Appeal. — In 
addition  to  questions  involving  the  amount  or  value  of  five  hun- 
dred dollars,  the  court  of  appeals  has  jurisdiction  where  there  is 
drawn  in  question  a  freehold  or  franchise,  or  the  title  or  bounds 
of  land,  or  some  matter  not  merely  pecuniary.'' 

The  terms  freehold  or  franchise  do  not  occur  in  this  connection 
in  the  Constitution,  so  that,  where  used  in  the  act  of  the  legisla- 

'  Cocke  V.  Minor,  25  Grat.  246;  Craig  v.  Williams,  90  Va.  502. 

^  Harman  d.  Lynchburg,  33  Grat.  37,  citing  Williamson  v.  Kincaid,  4  DaU.  K. 
20;  Course  t).  Stead,  Id.  22;  Eush  v.  Parker,  5  Crancli.  287;  The  Grace  Gridler, 
6  Wall.  441;  Kichmond  v.  Milwaukee,  21  How.  391.  See  also  Youngstown  Bank 
V.  Hughes,  106  U.  S.  523;  Johnson  v.  WUkius,  116  U.  S.  392;  Stanley  v.  Hub- 
bard, 27  W.  Va.  740;  Aspinwall  v.  Banickman,  29  W.  Va.  508;  Commonwealth 
V.  ChaflSn,  87  Va.  545. 

'  Ante,  I  235.  An  appeal  was  held  not  to  lie  from  an  interlocutory  decree  sus- 
taining exceptions  to  an  answer  for  insufficiency,  and  requiring  a  defendant  to 
answer  over.  Pleasants  v.  Lorton,  2  P.  &  H.  8.  A  decree  which  adjudicates  all 
the  principles  of  a  cause  and  settles  the  rights  of  the  parties,  leaving  nothing 
further  to  be  done  but  to  execute  it,  is  such  a  decree  as  will  support  an  appeal  from 
a  decree  which  grants  a  rehearing  of  the  first  decree.  Decator  v.  Mitchell, W.Va., 
31  S.  E.  B.  968. 

*  Code,  i  3455,  as  amended  by  Acts  1887-8,  p.  17.  As  to  the  jurisdiction  of  the 
court  of  appeals  over  decrees  involving  questions  of  freehold,  franchise,  and  title 
to  land,  see  also  1  Barton's  Law  Pr.,  p.  49  et  seg.  Upon  the  ground  that  the  con- 
troversy concerned  the  title  to  land,  an  appeal  was  sustained  to  a  decree  allowing 
a  widow  homestead  for  her  lifetime  in  realty  of  her  deceased  husband,  although 
the  land  was  less  than  $500  in  value.  Barker  v.  Jenkins,  84  Va.  895.  For  appeals 
from  decrees  appointing  receivers,  see  Ante,  Vol.  1,  |  145,  pp.  520,  521,  and  ?  157, 
p.  542. 
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ture,  they  must  be  interpreted  to  mean  only  such  freeholds  and 
such  franchises  as  are  spoken  of  in  the  second  section  of  Article 
VI  of  the  Constitution.  Remembering  the  definition  given  by 
Bouvier,  that  the  signification  of  the  word  franchise  consists,  first, 
in  a  right  reserved  to  the  people  by  the  Constitution — for  in- 
stance, the  elective  franchise ;  and  secondly,  certain  privileges 
conferred  by  grant  from  the  government  and  vested  in  individ- 
uals, and,  applying  this  definition  to  the  matters  enumerated  in 
the  Constitution,  we  will  be  able  to  determine  what  subjects  of 
less  value  than  five  hundred  dollars,  exclusive  of  costs,  are  fran- 
chises within  the  jurisdiction  of  the  court  of  appeals.^ 

To  be  within  appellate  jurisdiction,  the  freeliold  or  franchise 
concerned  must  also  be  direotty  the  subject  of  controversy  and  not 
merely  incidentally  or  collaterally  involved  ;  and  the  same  is  true 
of  questions  involving  the  title  or  boundaries  of  land. 

Thus  in  an  action  quare  elausum  fregit,  where  the  damages  re- 
covered were  less  than  the  amount  requisite  to  give  jurisdiction, 
it  was  held  that  the  defendant  could  not  carry  the  case  before  the 
court  of  appeals,  notwithstanding  the  record  might  show  that  the 
title  or  bounds  of  land  had  been  drawn  in  question.^  And  in  an 
action  on  the  case  for  an  injury  occasioned  by  the  erection  of  a 
mill  and  dam,^  the  damages  recovered  being  less  than  the  sum 
requisite  for  jurisdiction,  it  was  held  that  the  court  of  appeals 
could  not  take  jurisdiction  over  an  appeal  or  supersedeas  obtained 
by  the  defendant,  notwithstanding  it  appeared  that  the  right  to 
erect  the  mill  and  dam  and  the  right  to  the  overflowed  land  were 
drawn  in  question.^ 

'  Included  within  the  use  of  this  term  are — applications  for  licenses  to  sell  liquor 
(Leighton  D.  The  Commonwealth,  Va.  Law  Journal,  1881,  p.  551),  the  erection 
of  a  mill  (Wingfield  v.  Crenshaw,  3  H.  &  M.  256),  or  mill  dam  (Mayo  v.  Turner, 
1  Munf.  405).  See  also  Hutchinson  v.  Kellam  and  Lambrick  v.  Selden,  3  Munf. 
202;  Skipwith  v.  Young,  5  Munf.  279;  Clark  v.  Brown,  8  Grat.  549;  Umbarger 
and  Wife  et  als  v.  Watts  et  ah,  25  Grat.  177;  Minor's  Inst.,  Vol.  4,  Pt.  2,  p.  859. 

'  Hutchinson  v.  KeUam,  3  Munf.  202.  ^  Skipwith  v.  Young,  5  Munf.  276. 

*  See  also  Umbarger  v.  Watts,  25  Grat.  167;  Greathouse  v.  Sapp,  26  W.  Va.  87; 
Buckner  v.  Metz,  77  Va.  107. 
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A  suit  to  subject  land  to  the  payment  of  a  debt  does  not  bring 
that  controversy  within  the  definition  of  the  words  "title  or 
boundaries  of  land/' '  nor  is  such  a  controversy  involved  in  a 
suit  to  set  aside  a  fraudulent  conveyance,^  but  an  action  of  unlaw- 
ful entry  or  detainer  is  so  included,  and  hence  the  court  of  ap- 
peals has  jurisdiction  over  such  a  case,  whatever  the  amount  and 
whatever  the  element  of  title  involved  in  the  controversy.^  This 
is  true  also  of  the  action  of  ejectment. 

In  consequence  of  the  first  of  the  decided  cases  cited,  at  the 
revisal  of  1819,  after  the  words  "or  be  a  freehold  or  franchise," 
were  inserted  the  following  words,  "  or  where  such  freehold  or 
franchise,  or  the  title  or  bounds  of  land,  are  drawn  in  question." 
By  the  Code  of  1849,  chapter  182,  section  2,  the  phraseology  of 
the  law  was  again  changed,  so  as  to  prohibit  a  petition  for  an  ap- 
peal from  being  presented  "  when  the  matter  in  controversy  is 
merely  pecuniary,  and  not  of  greater  amount  or  value  than  two 
hundred  dollars,  exclusive  of  costs.  In  the  case  of  Clark  v. 
Brown,  8  Grat.  549,  which  was  an  action  on  the  case  brought  by 
Abram  Brown  against  James  Clark  for  a-  nuisance  in  erecting  a 
mill-dam  on  his  own  land,  whereby  the  water  was  thrown  back 
and  overflowed  the  adjoining  land  of  Brown,  a  verdict  was  found 
for  the  plaintiff  and  his  damages  assessed  at  twenty  dollars.  Clark 
moved  the  court  for  a  new  trial,  which  was  refused.  To  this  a 
supersedeas  was  granted.  The  exceptions  showed  that  Clark  re- 
lied for  his  defence  upon  the  fact  that  he,  and  those  under  whom 
he  claimed,  had  exercised  for  more  than  twenty  years  before  the 
suit  was  brought  an  exclusive,  adversary  and  uncontested  right  of 
keeping  up  a  dam  at  the  place,  and  of  the  height  of  the  dam  in 
the  declaration  mentioned,  and  that  such  right  had  never  been  lost 

1  Buckner  v.  Metz,  77  Va.  107. 

2  Fink  Bros.  &  Co.  v.  Denny,  75  Va.  663. 

'  PanniU  v.  Coles,  81  Va.  380.  So  also  is  the  right  to  a  homestead  by  a  widow 
after  her  husband's  death,  without  regard  to  the  value  of  the  property.  Barker 
V.  Jenkins,  84  Va.  895.  For  right  of  supervisors  or  corporations  to  levy  taxes, 
see  Supervisors  v.  Catlett,  86  Va.  158;  Staunton  v.  Stout,  Id.  321. 
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or  abandoned.  The  question  for  the  determination  of  the  court 
was,  whether  the  terms  of  the  statute,  as  then  in  force,  were  suffi- 
ciently comprehensive  to  embrace  this  case,  it  being  contended 
that  they  were  intended  to  re-enact  the  former  law  as  it  stood  in 
the  Code  of  1819.  The  court,  however,  held  that  the  words 
were  not  sufficient  for  that  purpose ;  and,  regarding  the  law  as 
being  the  same  as  it  was  before  the  Code  of  1819,  considered  the 
cases  of  Hutchinson  v.  Kellam  and  Lymbrick  v.  Selden  and  Skip- 
with  V.  Young  as  authorities  upon  the  point,  and  decided  that  the 
court  of  appeals  did  not  have  jurisdiction.  And  we  have  before 
remarked  that  in  the  present  constitutional  provision  on  the  sub- 
ject of  the  jurisdiction  of  the  court  of  appeals,  there  is,  in  terms, 
no  exception  in  favor  of  freeholds  and  franchises,  to  the  rule  re- 
quiring the  amount  in  controversy  to  be  of  not  less  value  than 
five  hundred  dollars ;  and,  as  to  the  title  or  boundaries  of  land, 
the  terms  of  the  Constitution  are  "  except  in  controversies  con- 
cerning the  title  or  boundaries  of  land."  It  is  in  the  statute  that 
we  find  re-enacted  the  language  of  the  Code  of  1819,  "unless 
there  be  drawn  in  question  a  freehold  or  franchise,  or  the  title  or 
bounds  of  land."  The  language  of  the  Constitution  is  substantially 
the  same  as  that  of  the  act  of  1792,^ -under  which  the  cases  before 
cited  from  third  and  fifth  Munford  were  decided ;  while  that  of 
the  Code  of  1887  ^  is  substantially  the  same  as  that  of  the  Code 
of  1819,  enacted  to  overcome  the  objections  pointed  out  by  those 
decisions.  Remembering,  now,  that  an  exception  not  included  in 
the  Constitution  cannot  be  added  by  an  act  of  the  legislature,'  but 

1 1  E.  C,  1803  (ed.  1814),  p.  84. 

2  Code,  I  3455,  as  amended  by  act  of  May  1,  1888;  Acts  1887-8,  p.  17.  The 
terms  "freehold  and  franchise"  are  not  included  in  the  statute  of  West  Virginia 
as  subjects  of  appeal.     Code,  Ch.  135. 

^  Neal  et  ids  v.  The  Commonwealth,  21  Grat.  515.  The  language  of  the  Con- 
stitution fixing  the  jurisdiction  of  the  court  of  appeals  is,  "It  shall  not  have 
jurisdiction  in  civil  cases  where  the  matter  in  controversy,  exclusive  of  costs,  is 
less  in  value  or  amount  than  five  hundred  dollars,  except  in  controversies  concern- 
ing the  title  or  boundaries  of  land,  the  probate  of  a  will,  the  appointment  or 
qualification  of  a  personal  representative,  guardian,  committee  or  curator;  or  con- 
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the  Constitution  and  the  act  must  be  construed  together,  and  when 
they  are  in  conflict  the  Constitution  must  prevail,  and  the  act 
must  give  way,  we  must  conclude  that  in  cases  where  the  matter 
in  controversy  is  less  than  five  hundred  dollars  in  value  or 
amount,  excluding  costs,  in  order  to  be  within  the  jurisdiction  of 
the  court  of  appeals,  the  freehold  or  franchise,  or  controversy  con- 
cerning the  title  or  boundaries  of  land,  must  be  directly  the  sub- 
ject of  controversy ;  and  it  is  not  sufficient  that  they  be  merely 
incidentally  drawn  in  question,  and  it  has  been  so  held.^ 

No  appeal  lies  merely  from  a  decree  for  costs,^  or  where  a  ques- 
tion of  costs  alone  is  involved,  and  in  estimating  the  amount 
necessary  to  give  jurisdiction  all  costs  of  every  court  are  ex- 
cluded. In  a  case  in  which  judgment  was  rendered  in  the  county 
court,  an  injunction  granted  by  the  same  court  and  afterwards 
dissolved,  an  appeal  taken  to  the  circuit  court  and  the  decree  of 
dissolution  affirmed,  and  then  an  appeal  to  the  court  of  appeals, 
that  court  excluded  not  only  the  costs  of  the  circuit  court,  but 
also  those  of  the  county  court  where  the  judgment  was  originally 
obtained.' 

The  rule  as  to  the  exclusion  of  costs  applies  even  where  the 
amount  exceeds  the  sum  of  five  hundred  dollars,*  but  when  the 
matter  in  controversy  is  within  the  jurisdiction  of  the  court,  and 

ceming  a  mill,  roadway,  ferry  or  landing;  or  the  right  of  a  corporation  or  of  a 
county  to  levy  tolls  or  taxes,  and  except  in  cases  of  habeas  corpus  and  prohibition, 
or  the  constitutionality  of  a  law;  •provided;  that  the  assent  of  a  majority  of  the 
judges  elected  to  the  court  shall  be  required  ki  order  to  declare  any  law  null  and 
void  by  reason  of  its  repugnance  to  the  Federal  Constitution  or  to  the  Constitu- 
tion of  this  State." 

1  Ante,  p.  1219. 

'  Canter  v.  The  American  and  Ocean  Ins.  Cps.,  3  Pet.  307;  Campbell's  d.  Eowen's 
Adm'r  et  ah,  1  Eob.  R.  255.  But  it  has  been  held  that  an  appeal  lay  to  the  su- 
preme court  from  a  decree  in  equity  where  costs  were  directed  to  be  paid,  not  by  a 
particular  party,  but  out  of  a  fund  in  the  hands  or  under  the  control  of  the  court. 
Trustees  t».  Greenough,  105  U.  S.  R  527.  So  also  when  the  appeal  is  taken  on 
other  grounds  as  well.     Citizens'  Bank  v.  Cannon,  164  U.  S.  319. 

'  Cooke  V.  Piles,  2  Munf.  151;  Melson  v.  Melson's  Adm'r,  2  Munf.  542. 

*  Ashby  V.  Kiger,  3  Band.  165. 
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that  controversy  is  continued  by  the  appeal,  although  the  decree 
be  found  to  be  right  in  all  other  respects  and  erroneous  only  as  to 
costs,  such  error  may  be  corrected,  as  may  any  other  error,  no 
matter  how  small  in  amount.^ 

"When  an  appeal  is  entered  dismissing  a  bill  of  review  and  an 
appeal  is  taken  therefrom,  if  the  decree  was  final  it  brings  up  for 
consideration  the  correctness  of  the  first  decree,  and  if  the  first 
decree  was  interlocutory  it  brings  up  the  whole  case.^ 

When  the  parties  appealing  and  those  not  appealing  stand  upon 
the  same  ground,  and  their  rights  are  involved  in  the  same  ques- 
tion and  equally  affected  by  the  same  decree  or  judgment,  the 
court  of  appeals  will  consider  the  whole  case  and  settle  the  rights 
of  the  parties  not  appealing  as  well  as  those  who  bring  their  case 
up  by  appeal ; '  but  when  the  parties  stand  upon  distinct  and  un- 
connected grounds,  where  the  rights  are  separate  and  not  equally 
affected  by  the  same  decree,  then  the  appeal  by  one  will  not  bring 
up  for  adjudication  the  rights  or  claims  of  the  other.*  So  it  was 
held  upon  a  bill  by  judgment  creditors  to  subject  two  pieces  of 
real  estate,  held  by  different  parties,  to  the  satisfaction  of  judg- 
ments, and  there  was  a  decree  dismissing  the  bill  as  to  one  of  the 
parties,  from  which  there  was  no  appeal,  and  there  was  a  subse- 
quent decree  subjecting  the  other  parcel  of  land,  and  the  holder 
of  this  land  obtained  an  appeal  from  the  last  decree,  that  the  ap- 
peal did  not  bring  up  the  first  decree,  and  the  appellees  could  not 
set  up  any  objection  to  that  decree  upon  the  appeal." 

V.  The  Limitation  to  the  Bight  of  Appeal  to  the  State  Court  of 
Appeals.^ 

1  Ashby  V.  Kiger,  3  Band.  165. 

^  Ambrouse's  Heirs  v.  Keller,  22  Grat.  769. 

'Walker's  Ex' or  et  ah  v.  Page  el  ah,  21  Grat.  636;  Saunders  v.  Griggs,  81  Va. 
506;  Alexander  v.  Alexander,  85  Va.  353. 

*  Simmons  v.  Lyles  et  ah,  27  Grat.  932. 

^  Burkholder  et  afe  v.  Ludlam  et  ah,  30  Grat.  255. 

« Considered  Ante,  Vol.  1,  ?  32,  p.  128.  For  the  rule  in  West  Virginia,  see 
also  further  the  case  of  Stout  v.  Phillippi,  42  W.  Va.  340,  construing  i  3,  Ch.  185 
of  the  Code. 
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Jurisdiction  of  the  Supreme  Court  of  the  United  Stcdes. 

§  362.  Observing  to  some  extent  the  classification  of  the  pre- 
ceding section,  we  consider : 

I.  The  Parties  to  an  Appeal. — Adverting  to  what  has  already ' 
been  said  on  this  subject,  we  consider  its  special  application  to  the 
supreme  court  of  appeals. 

As  in  the  State  court,  only  a  party  to  the  suit  in  the  court  be- 
low^ can  appeal,  and  all  the  defendants  jointly  affected  by  the 
decree  to  be  rendered  should  join  in  the  writ,  and  if  one  only 
sues  out  the  writ  it  is  irregular,^  unless  sufficient  excuse  for  the 
non-joinder  'be  shown.*  Where,  however,  the  defendants  claimed 
separate  pieces  of  property  conveyed  at  different  times  by  sepa- 
rate conveyances,  and  the  decree  against  them  was  several,  it  was 
held  not  to  be  necessary  for  all  to  join  in  the  appeal ;  °  and,  al- 
though several  defendants  may  be  affected  by  a  decree,  there  may 
be  such  a  separate  decree  against  one  of  them  that  he  can  appeal 
without  joining  the  other  defendants. ° 

A  bidder  at  a  marshal's  sale,  made  under  a  decree  in  a  Federal 
court,  may  by  his  bid,  although  he  was  not  a  party  to  the  suit 
originally,  be  so  far  made  a  party  to  the  proceedings  in  that  court 
as  to  be  entitled  to  an  appeal  in  the  supreme  court ; '  and  upon 
the  same  principles  a  receiver,  although  he  could  not  appeal  from 
decrees  in  the  suit  in  which  he  was  appointed,  which  determined 

1  Ante,  Vol.  1,  p.  167. 

'  Bayard  v.  Lombard  et  al,  9  How.  530;  Guion  v.  Ins.  Co.,  109  IT.  S.  K.  173. 

'  Abbott's  U.  S.  Practice,  Vol.  2,  p.  247  et  seq.,  and  cases  cited. 

*  Simpson  v.  Greeley,  20  "Wall.  152;  Williams  v.  The  Bank,  11  Wheat.  414; 
Masterson  v.  Hemdon,  10  Wall.  414. 

*  Forgay  el  al  v.  Conrad,  6  How.  201. 

'Germain  v.  Mason,  12  "Wall.  259;  Todd  el  al  v.  Daniel,  16  Pet.  521;  Brewster 
V.  Wakefield,  22  How.  118.  But  if  the  decree  be  a  joint  one  against  all  the  de- 
fendants, all  of  them  must  join  in  the  appeal  from  it.  Hardee  v.  Wilson,  146 
U.  S.  179.  See  also  Beardesley  v.  A.  &  L.  K.  E.  Co.,  158  U.  S.  123.  See  on 
this  subject  2  Foster's  Fed.  Pr.,  J  482. 

'  Blossom  V.  The  Milwaukee,  &c.  R,  E.  Co.,  1  Wall.  655. 
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matters  litigated  there,  yet  upon  a  final  decree  being  rendered, 
settling  his  accounts  and  directing  him  to  pay  a  large  balance,  he 
was  held  entitled  to  appeal.^ 

The  assignee  of  an  interest  in  the  subject-matter  of  a  pending 
suit  may  appeal,  and  may  carry  on  the  litigation  in  his  own  name, 
or  may  act  in  the  name  of  his  assignor.^ 

Where  an  executor  is  removed,  his  successor  is  the  proper  party 
to  appeal,'  and  if  any  party  to  an  appeal  dies,  his  personal  repre- 
sentative may  come  in  or  may  be  brought  in  by  rule,  and  the 
appeal  prosecuted  in  his  name.^ 

II.  The  Jurisdiction  as  Measured  by  the  Amount  Involved. — An 
appeal  lies  from  a  final  decree  of  any  circuit  court  of  appeals  to 
the  supreme  court  of  the  United  States  in  such  cases  as  their  de- 
crees are  not  made  final  by  statute,^  where  the  matter  in  contro- 

1  Hinckley  v.  Gilman,  &c.  E.  E.  Co.,  94  U.  S.  E.  (4  Otto),  467. 

'Ex  parte  Eailroad  Company,  95  U.  S.  E.  (5  Otto),  221.  The  general  rule  of 
course  is  that  courts  of  equity  recognize  assignments  of  choses  in  actions  of  all 
sorts  and  give  them  every  aid  .consistent  with  the  modes  of  procedure  in  those 
courts.  Vol.  1,  Am.  &  Eng.  Encyc.  of  Law,  p.  1016  (2d  ed.);  Welch  v.  Mande- 
ville,  1  Wheat.  233.  But  to  give  the  assignee  standing  in  a  court  of  equity  he 
must  be  asking  equitable  relief.  He  cannot  obtain  it  so  long  as  there  exists  for 
him  a  complete  and  adequate  remedy  at  law.  N.  Y.  Guaranty  Co.  v.  Memphis 
W.  Co.,  107  U.  S.  E.  205.  "  To  give  a  court  of  equity  jurisdiction,  the  nature  of 
the  relief  asked  must  be  equitable,  even  where  the  suit  is  based  on  equitable  title." 
FuBseU  V.  Gregg,  113  U.  S.  E.  550,  554.  And  these  rules  have  especial  applica- 
tion to  assignees  pendente  lite  who  are  asking  relief  (such  as  an  account  for  profits 
in  trade-mark  and  patent  cases)  of  a  purely  legal  nature,  to  which,  however,  their 
assignors  would  have  been  entitled  as  incidental  to  the  equitable  relief  asked  by 
them.  For  instance,  if  an  injunction  has  been  granted  and  perpetuated  in  favor 
of  a  patentee  against  an  infringer,  the  patentee  wUl  generally  be  entitled  in  equity 
to  an  account  of  profits  instead  of  being  remanded  to  his  action  at  law  for  damages. 
But  an  assignee  of  the  patent  or  trade-mark  who  takes  by  assignment  after  the  in- 
junction perpetuated,  cannot  demand  an  account  of  profits,  but  must  be  remanded 
to  his  action  at  law.  Hayward  v.  Andrews,  106  U.  S.  672;  Eoot  v.  KaUway  Co., 
105  U.  S.  189;  N.  Y.  Guaranty  Co.  v.  Memphis  W.  Co.,  107  U.  S.  205;  Smith  v. 
Bourbon  Co.,  127  U.  S.  105,  111.  In  such  cases  where  an  assignee  cannot  carry 
on  a  suit  it  cannot  be  a  party  to  it  by  appeal. 

» Taylor  tr.  Savage,  1  How.  282. 

*  Abbot's  U.  S.  Pr.,  Vol.  2,  p.  248, 

5  See  Post. 
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versy  exceeds  one  thousand  dollars  beside  costs ;  ^  in  estimating 
which  it  is  proper  to  include  the  interest  with  the  principal. 

When  the  appeal  is  from  the  court  of  claims,  on  behalf  of  the 
plaintiff,  the  amount  in  controversy  must  exceed  three  thousand 
dollars ;  when  from  the  supreme  court  of  the  District  of  Columbia 
the  value  of  the  matter  in  dispute  must  exceed  the  sum  of  five 
thousand  dollars  ;  but  when  the  appeal  is  directly  from  the  district 
or  circuit  courts  (as  in  a  few  cases  it  may  be)  the  appellate  juris- 
diction is  not  governed  by  amount  or  value,  nor  is  it  so  governed 
in  cases  wherein  the  right  of  appeal  exists  from  the  final  judgment 
or  decree  of  the  highest  court  of  any  State.  ^  Nor  does  the  value 
of  the  matter  in  dispute  control  the  right  of  appeal  in  any  case 
wherein  is  involved  the  validity  of  any  patent  or  copyright,  or 
case  in  which  is  drawn  in  question  the  validity  of  a  treaty  or  a 
statute,  or  of  an  authority  exercised  under  the  United  States.' 

The  amount  actually  in  dispute  between  the  parties  is  the  crite- 
rion of  jurisdiction  ;  the  plaintiff's  claim  determines  the  jurisdic- 
tion on  his  side,  and  the  amount  adjudged  or  decreed  to  be  paid 
by  the  defendant  ascertains  it  on  his.^  By  the  matter  in  dispute 
is  meant  the  subject  of  litigation,  the  matter  for  which  the  suit  is 
brought,  and  which  is  the  subject  of  litigation,"  and  the  amount 
of  the  judgment  below  against  a  defendant  in  an  action  for  money 
is  prima  facie  the  measure  of  the  jurisdiction  of  the  supreme 
court  in  his  behalf,  and  this  piima  jade  case  continues  until  the 
contrary  is  shown ;  and  if  jurisdiction  is  invoked  because  of  the 
collateral  effect  a  judgment  may  have  in  another  action,  it  must 

1  26  Stat,  at  Large,  Ch.  517,  ?  6,  p.  828. 

.'Foster's  Fed.  Pr.,  Vol.  2,  ?  475.  See  also  Northern  P.  B.  K.  Co.  v.  Amats, 
144  U.  S.  465. 

'20  Stat,  at  Large,  Ch.  99,  p.  320;  Foster's  Fed.  Pr.,  Vol.  2,  p.  966,  note  7. 
On  this  whole  subject  of  the  value  of  the  matter  in  dispute,  see  2  Fostei-'s  Fed. 
Pr.,  \  481. 

*  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  283,  and  cases  cited.  The  amount  or  value 
must  be  determined  as  of  the  date  of  the  judgment  or  decree,  and  not  as  of  the 
time  of  appeal.     Street  v.  Ferry,  119  U.  S.  K.  385. 

'  Lee  V.  Watson,  1  Wall.  337. 
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appear  that  the  judgment  conclusively  settles  the  rights  of  the 
parties  in  a  matter  actually  in  dispute,  the  sum  or  value  of  which 
exceeds  the  amount  fixed  by  law  as  the  minimum  limit  to  the  ap- 
pellate jurisdiction/ 

As  in  the  State  courts  where  the  plaintiff  appeals,  if  he  claims 
money  or  property  not  less  than  the  limit,  the  supreme  court  has 
jurisdiction  although  the  decree  be  for  less,  or  for  the  defendant.^ 

The  onus  probandi  is  in  any  case  on  the  party  seeking  a  revi- 
sion ;  ^  and  where  the  jurisdictional  value  does  not  appear  by  the 
record,  affidavits  to  show  such  value,  taken  on  notice  to  the  oppo- 
site party,  have  been  allowed,  in  some  cases,  to  be  used  by  the 
supreme  court ;  but  where  the  value  is  stated  in  the  pleadings  or 
proceedings  of  the  court  below,  affidavits  in  the  supreme  court 
have  never  been  received  to  vary  or  enhance  it  in  order  to  give 
jurisdiction.*  If  the  actual  amount  in  dispute  does  not  otherwise 
appear,  the  court  will  look  to  the  whole  record  for  the  purpose  of 
determining  the  jurisdiction ;  and  if  taking  the  whole  record  to- 
gether it  appears  that  there  is  no  jurisdiction  the  case  must  be 
dismissed.'  When  the  suit  is  for  partition,  the  value  of  the  un- 
divided part  in  controversy,  and  not  of  the  lands,  determines  the 

'Troy  V.  Evans,  97  U.  S.  E.  (7  Otto)  1,  as  cited  by  Burks,  J.,  in  Harman  v. 
City  of  Lynchburg,  33  Grat.  39. 

•Shacker  v.  Hartford  Fire  Ins.  Co.,  93  U.  S.  E.  (3  Otto)  241;  Walker  v.  U.  S., 
4  Wall.  163. 

'  Wilson  V.  Blair,  119  U.  S.  387,  and  where  the  record  in  the  court  below  is 
silent  as  to  the  value  of  the  matter  in  dispute,  it  is  good  practice  for  that  court  to 
allow  affidavits  and  counter  affidavits  of  value  to  be  filed  under  directions  from  the 
court.  Id.  The  value  of  the  right  of  possession  (rental  value,  for  instance)  must 
be  shown  by  the  record  to  be  equal  to  the  jurisdictional  amount  or  the  appeal  will 
be  dismissed.  Willis  v.  Eastern  Trust  and  Banking  Co.,  167  TJ.  S.  76.  See  also 
Latta  V.  Granger,  167  TJ.  S.  81. 

*  Harman  v.  City  of  Lynchburg,  33  Grat.  40,  citing  Williamson  v.  Kinoaid,  4 
Ball.  20;  Coui-se  v.  Stead  ti  ux,  et  al,  Id.  22;  Eush  v.  Parker,  5  Cranch,  287;  The 
Grace  Gridler,  6  Wall.  441;  Eichmond  v.  City  of  Milwaukee,  21  How.  391. 

^  Batchelder  &  Collins  v.  Eichardson,  &o.,  Virginia  Law  Journal,  1882,  p.  218, 
citing  Lee  v.  Watson,  1  Wall.  564;  Schader  v.  Hartford,  3  Otto,  241;  Gray  v. 
Blanchall,  7  Otto,  514;  Tinstman  v.  National  Bank,  10  Otto,  6. 
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appellate  jurisdiction  of  the  supreme  court ;  ^  and  where  the  mat- 
ter is  not  capable  of  being  valued  in  a  pecuniary  sense,  as,  for 
instance,  the  right  to  the  office  of  guardian,  an  appeal  will  not 
lie ;  ^  but  the  right  of  appeal  has  been  maintained  where  the  mat- 
ter in  controversy  was  the  right  to  an  office,  the  salary  of  which 
exceeded  the  statutory  liniit.^ 

III.  The  Character  of  Decree  from  which  an  Appeal  Lies. — 
Where  appellate  jurisdiction  exists  from  the  highest  court  of  any 
State,  or  a  district  or  circuit  court  of  the  United  States,*  or  from 
the  court  of  claims,  or  from  the  supreme  court  of  the  District  of 
Columbia,  the  decree  appealed  from  must  have  been  a  final  decree. 
Since,  too,  the  jurisdiction  of  the  circuit  courts  of  appeals  over 
decrees  of  the  circuit  and  district  courts  is  confined  to  final  decis- 
ions of  those  courts,  except  in  certain  cases  of  orders  made  con- 
cerning injunctions,"  all  decrees  (with  this  exception)  which  come 
to  the  supreme  court  by  appeal  from  the  circuit  courts  of  appeal 
must  be  final  decrees.  In  this  respect  the  supreme  court  of  the 
United  States  differs  from  the  court  of  appeals  of  Virginia,  and 
because  of  this  difference  the  following  cases  have  been  held  not 
to  be  appealable  :  ^ 

An  order  of  a  State  court  affirming  an  order  of  an  inferior  court 
refusing  to  grant  an  injunction,  although  such  an  order  may  have 
been  appealable  to  the  State  court ;  a  judgment  awarding  or  re- 
fusing a  new  trial ;  an  order  overruling  a  motion  to  dissolve  an 
injunction,  but  not  disposing  of  the  case ;  a  decree  dismissing  a 
bill  by  the  State  court  for  want  of  jurisdiction;^  where  all  matters 

1  McCarthy  v.  Provost,  103  U.  S.  E.  (13  Otto)  673.  For  appeals  in  matters  of 
seaman's  wages,  see  Oliver  el  al  v.  Alexander  et  al,  6  Pet.  143. 

2  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  282. 

3  Abbot's  V.  S.  Practice,  Vol.  1,  p.  336. 
*  McLish  V.  Eoff,  141  U.  S.  661. 

'  Act  of  March  3,  1891  (26  Stat,  at  Large,  826),  as  amended  by  act  of  February 
18,  1895. 

"  As  to  final  and  interlocutory  decrees,  see  Ante,  ^  233,  234;  French  v.  Shoe- 
maker, 12  Wall.  86;  United  States  v.  Fossatt,  21  How.  445. 

'Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  292,  and  cases  cited. 
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within  the  pleadings  are  not  determined,  so  that  an  affirmance  will 
end  the  suit ;  a  supplemental  decree  of  foreclosure ;  an  order  after 
a  sale  putting  a  purchaser  in  possession  ;  an  order  for  an  attach- 
ment to  compel  a  party  to  comply  with  a  decree ;  a  decree  deter- 
mining the  right  to  a  certain  proportion  of  the  property  in  dispute, 
referring  the  matter  to  a  master  to  state  an  account,  and  reserving 
all  other  matters  in  dispute  until  the  coming  in  of  the  report ;  a 
decree  giving  residuary  legatees  execution  for  sums  reported  in  the 
hands  of  executors,  but  directing  future  collections  to  be  paid  into 
court ;  a  decree  partially  distributing  a  fund ;  a  decree  setting 
aside  a  deed  of  trust  and  ordering  an  account ;  a  decree  of  refer- 
ence upon  principles  fixed  by  the  court;  a  decree  settling  the 
equities  of  a  case,  but  not  fixing  the  amount  to  be  distributed  to 
the  parties ;  a  decree  dissolving  an  injunction,  but  not  dismissing 
the  bill ;  a  decree  granting  an  injunction  and  directing  a  refer- 
ence ;  a  decree  refusing  to  dissolve  an  injunction  granted  in  a 
pending  suit ;  a  decree  for  the  preservation  and  custody  of  prop- 
erty ;  a  decree  dismissing  the  cross-bill  without  disposing  of  the 
original  bill ;  ^  a  decree  denying  a  motion  in  a  pending  suit  to  per- 
mit a  person  to  intervene  and  become  a  party  thereto  ;  '^  where  a 
sum  of  money  was  decreed  to  be  due,  but  the  amount  to  be  paid 
was  dependent  upon  other  claims  that  might  be  established ; '  and 
a  decree  directing  money  to  be  paid  into  court,  property  to  be  de- 
livered to  a  receiver,  or  property  held  in  trust,  to  be  delivered  to 
a  new  trustee/ 

On  the  other  hand,  the  appeal  has  been  maintained  because  of 
the  finality  of  the  decree  where  the  State  court  refused  to  award 
a  writ  of  prohibition ;  where  the  State  court  had  not  carried  into 
effect,  but  evaded  the  mandate  of  the  supreme  court;  where  a 
State  court  refused  to  permit  a  case  to  be  removed  to  a  circuit 

'Abbott's  U.  S.  Practice,  Vol.  2,  p.  223  et  seq.,  and  cases  cited. 

'  Ex  parte  Cutting,  94  U.  S.  B.  (4  Otto)  14. 

'  Montgomery  ei  al  v.  Anderson  et  al,  21  How.  386. 

*  Forgay  et  al  v.  Conrad,  6  How.  201. 
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court  of  the  United  States,  and  there  was  final  judgment  in  the 
cause ;  ^  and  where  the  decree  was  for  foreclosure  and  sale  of  the 
mortgaged  premises.^ 

IV.  From  the  Highest  State  Court  to  the  Supreme  Court} — The 
right  of  writ  of  error  on  appeal  lies  from  a  final  judgment  or  de- 
cree of  the  highest  court  of  a  State  in  any  suit  in  which  a  deci- 
sion in  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  their  validity,  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  authority  ex- 
ercised under,  any  State,  on  the  ground  of  their  being  repugnant 
to  the  Constitution,  treaties  or  laws  of  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  immunity  set  up  or 
claimed  by  either  party  under  such  constitution,  treaty,  statute, 
commission  or  authority.  In  all  such  cases  the  writ  of  error  or 
appeal  has  the  same  eifect  as  if  the  judgment  or  decree  complained 
of  had  been  rendered  or  passed  on  in  a  court  of  the  United  States, 
and  the  proceeding  upon  the  reversal  shall  be  the  same,  except 
that  the  supreme  court  may,  at  their  discretion,  proceed  to  a  final 
decision  of  the  case  and  award  execution,  or  remand  the  same  to 
the  court  from  which  it  was  so  removed.  The  supreme  court  may 
reaffirm,  reverse,  modify,  or  affirm  the  judgment  or  decree  of  such 
State  court,  and  may,  at  their  discretion,  award  execution,  or  re- 
mand the  same  to  the  court  from  which  it  was  removed  by  the 
writ.* 

1  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  292. 

2  Abbott's  U.  S.  Practice,  Vol.  2,  p.  223;  Pay  v.  Law,  3  Cranch,  179.  But  not 
in  sucb  a  case  wbere  the  amount  of  the  debt  was  still  to  be  determined.  PaUroad 
Co.  V.  Swasey,  23  Wall.  405.  A  judgment  of  the  supreme  court  of  a  State,  re- 
manding a  case  to  a  State  court  with  orders  to  enter  a  specified  judgment,  is  a  final 
judgment  for  the  purpose  of  a  writ  of  error  to  the  supreme  court  of  the  United 
States.     Mower  v.  Fletcher,  114  U.  S.  127. 

=  See  also  Post,  i  363. 

*  United  States  Pev.  Stat,  709.  For  full  discussion  of  this  statute  and  the  cases 
decided  under  it,  see  Foster's  Fed.  Pr.,  Vol.  2,  §  477,  p.  993  to  1005.  See  also 
proceedings  by  officers  of  a  State  under  color  of  an  unconstitutional  statute  (Scott 
V.  Donald,  165  U.  S.  58);  where  the  proceeding  is  held  not  to  have  been  without 
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V.  From  the  District  and  Circuit  Courts  Direct  to  the  Sup7'eme 
Court. — The  statute  ^  provides  that  appeals  or  writs  of  error  may 
be  taken  frora  the  district  courts  or  from  the  existing  circuit  courts 
direct  to  the  supreme  court  in  the  following  cases : 

In  any  case  in  which  the  jurisdiction  of  the  courts  is  in  issue ; 
in  such  cases  the  question  of  jurisdiction  alone  shall  be  certified  to 
the  supreme  court  from  the  court  below  for  decision. 

From  the  final  sentence  and  decrees  in  prize  cases. 

In  cases  of  conviction  of  a  capital  or  otherwise  infamous  offence. 

In  any  case  that  involves  the  Constitution  or  application  of  the 
Constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the 
United  States,  or  the  validity  or  construction  of  any  treaty  made 
under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  Constitution  or  law  of  a  State  is  claimed 
to  be  in  contravention  of  the  Constitution  of  the  United  States. 

But  there  can  be  no  writ  of  error  or  appeal  in  any  such  case 
except  after  final  judgment  or  decree,  after  which  the  party  against 
whom  it  is  rendered  must  elect  whether  he  will  take  his  writ  of 
error  or  appeal  to  the  supreme  court  upon  the  question  of  juris- 
diction alone,  or  to  the  circuit  court  of  appeals  upon  the  whole 
case.^  For  the  rule  is  settled  ^  that  if  a  question  of  jurisdiction  is 
in  issue,  and  the  jurisdiction  is  sustained,  and  judgment  on  the 
merits  is  rendered  in  favor  of  the  plaintiff,  then  the  defendant  can 
elect  either  to  have  the  question  certified  and  come  directly  to  the 

due  process  of  law  (Clarke  v.  McDade,  165  U.  S.  168) ;  where  the  Federal  ques- 
tion was  not  set  up  until  after  final  decision  by  a  petition  to  rehear  (Price  v.  St. 
Louis,  165  U.  S.  273).  The  jurisdiction  to  review  the  final  judgment  of  the  State 
court  cannot  arise  from  inference,  but  only  from  averments  so  distinct  and  positive 
as  to  place  it  beyond  question  that  the  party  bringing  a  case  to  the  supreme  court 
intended  to  assert  a  Federal  right.  Levy  v.  Superior  Court  of  San  Francisco,  167 
U.  S.  175.  In  cases  concerning  national  banks,  see  California  Bank  v.  Kennedy, 
167  U.  S.  362. 

'  Act  of  March  3,  1891;  26  Stat,  at  Large,  p.  826,  ?  5. 

'  McLish  V.  Eoff,  141  U.  S.  661. 

'  United  States  v.  Jahn,  155  U.  S.  109. 
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supreme  court,  or  to  carry  the  whole  case  to  the  circuit  court  of 
appeals,  and  the  question  of  jurisdiction  can  be  certified  by  that 
court ;  and  if  in  this  case  the  plaintiff  has  ground  of  complaint 
in  respect  of  the  judgment  he  has  recovered,  he  may  also  carry 
the  case  to  the  circuit  court  of  appeals  on  the  merits,  which  he 
may  do  by  way  of  cross-appeal  or  writ  of  error  if  the  defendant 
has  taken  the  case  there,  or  independently,  if  the  defendant  has 
carried  the  case  to  the  supreme  court  on  the  question  of  jurisdic- 
tion alone,  and  in  such  case  the  circuit  court  of  appeals  will  sus- 
pend a  decision  on  the  merits  until  the  question  of  jurisdiction  has 
been  determined.^ 

VI.  From  the  Circuit  Courts  of  Appeal  to  the  Supreme  Court. — 
A.  By  appeal ;  B.  By  certificate ;  C.  By  certiorari. 

A.  By  Appeal. — The  statute  ^  provides  that  the  circuit  courts  of 
appeal,  established  by  the  act  cited,  shall  exercise  appellate  juris- 
diction to  review  by  appeal  or  by  writ  of  error  final  ^  decisions  in 
the  district  courts  and  the  existing  circuit  courts  in  all  cases  other 
than  those  provided  for  in  section  five  of  the  act,  imless  otherwise 
provided  by  law,  and  the  judgments  or  decrees  of  the  circuit 
courts  of  appeal  shall  he  final  in  all  cases  in  which  the  jurisdic- 
tion is  dependent  entirely  upon  the  opposite  parties  to  the  suit 
or  controversy  being  aliens  and   citizens  of  the  United  States, 

'  A  judgment  of  the  circuit  court  against  a  party  contending  that  the  court  has 
no  jurisdiction  because  the  case  has  not  been  duly  removed  from  a  State  court  may 
be  reviewed  as  to  the  question  of  jurisdiction  by  writ  of  error  directly  to  the  su- 
preme court,  but  an  order  of  the  circuit  court  remanding  the  case  to  the  State  court 
is  not  reviewable  by  the  supreme  court.  Powers  v.  C.  &  O.  E.  E.  Co.,  169  U.  S. 
92.  A  question  of  fact  as  to  whether  the  action  was  or  was  not  in  truth  a  contro- 
versy between  citizens  of  different  States,  is  not  appealable  directly  to  the  supreme 
court  from  a  circuit  or  district  court.     Merritt  v.  Bowdoin  College,  169  U.  S.  551. 

2  Act  March  3,  1891,  as  amended  by  act  of  February  18,  1895;  26  Stat,  at  L.  826, 
?6. 

3  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  91;  McLish  v.  Eoff,  141  U.  S.  661; 
American  Construction  Co.  v.  Jacksonville  Ey.  Co.,  148  U.  S.  372.  But  there  is 
no  appeal  to  the  supreme  court  from  interlocutory  decrees  even  in  cases  where  ap- 
peals lie  from  such  decrees  from  the  circuit  courts  to  the  circuit  courts  of  appeal. 
Kirwan  v.  Murphy,  170  U.  S.  209. 
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or  citizens  of  different  States  ;  also,  in  all  cases  arising  under  the 
patent  laws,  under  the  revenue  laws,  and  under  the  criminal  laws 
and  in  admiralty  cases.  The  two  exceptions  to  this  general  rule 
are  questions  or  propositions  of  law  certified  by  the  circuit  courts 
of  appeal  to  the  supreme  court  and  such  cases  as  may  by  certiorari 
be  brought  from  the  circuit  courts  of  appeal  to  the  supreme  court. 

Under  this  act  it  has  been  held  that  the  supreme  court  may 
review,  by  writ  of  error  or  appeal,  the  final  decision  of  a  circuit 
court  of  appeals,  when  the  matter  in  controversy  exceeds  one 
thousand  dollars  besides  costs,  in  a  case  where  the  Federal  juris- 
diction depends  solely  upon  the  fact  that  a  party  is  a  corporation 
chartered  by  Congress,  even  though  the  plaintiff  in  error  might 
have  taken  a  writ  of  error  directly  from  the  supreme  court  to  the 
court  of  original  jurisdiction.' 

The  effect  of  the  act  of  Congress  has  been  to  greatly  lessen  the 
appellate  jurisdiction  of  the  supreme  court,  for,  said  Justice  Har- 
lan,^ "it  was  not  the  purpose  of  the  judiciary  act  of  1891  to  give 
a  party  who  was  defeated  in  a  circuit  court  of  the  United  States 
the  right  to  have  the  case  finally  determined  on  its  merits  both  in 
this  court  and  in  the  circuit  court  of  appeals." 

The  meaning  of  the  words  "  unless  otherwise  provided  by  law," 
as  contained  in  the  statute,  is  regarded  as  obscure,'  and  Chief 
Justice  Fuller  is  quoted^  as  saying  that  those  words  "were  mani- 
festly inserted  out  of  abundant  caution,  in  order  that  any  qualifi- 
cation of  the  jurisdiction  by  contemporaneous  or  subsequent  acts 
should  not  be  construed  as  making  it  so  except  where  expressly  so 
provided.  Implied  repeals  were  intended  to  be  thereby  guarded 
against.  To  hold  that  the  words  referred  to  prior  laws  would  de- 
feat the  purpose  of  the  act  and  be  inconsistent  with  its  context 
and  its  repealing  clause." 

'  2  Poster's  Fed.  Pr.,  p.  968,  citing  Northern  Pacific  K.  E.  Co.  v.  Amato,  144 
U.  S.  465. 
'  Robinson  v.  Caldwell,  165  U.  S.  362. 
'Foster's  Fed.  Pr.,  Vol.  2,  p.  968. 
*  In  Lau  Ow  Ben  v.  United  States,  144  U.  S.  47. 
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B.  By  Cei'tificate. — The  statute  further  provides  that  in  every 
subject  within  its  appellate  jurisdiction  (from  the  district  and  cir- 
cuit courts),  although  there  be  not  a  right  of  appeal  to  the  su- 
preme court,  the  circuit  court  of  appeals  at  any  time  may  certify 
to  the  supreme  court  of  the  United  States  any  questions  or  propo- 
sitions of  law,  concerning  which  it  desires  the  instruction  of  that 
court  for  its  proper  decision ;  and  thereupon  the  supreme  court 
may  either  give  its  instruction  on  the  questions  and  propositions 
certified  to  it,  which  shall  be  binding  upon  the  circuit  court  of 
appeals  in  such  case,  or  it  may  require  that  the  whole  record  and 
cause  may  be  sent  up  to  it  for  its  consideration,  and  thereupon 
shall  decide  the  whole  matter  in  controversy  in  the  same  manner 
as  if  it  had  been  brought  there  for  review  by  writ  of  error  or 
appeal.* 

Under  this  act  it  has  been  held  that  the  supreme  court  may 
issue  a  certiorari  directing  the  whole  case  before  the  court  of  ap- 
peals to  be  certified  to  it  for  its  decision  whether  its  advice  is  re- 
quested or  not,^  but  the  supreme  court  cannot  issue  a  certiorari  to 
bring  before  it  a  case  where  it  has  appellate  jurisdiction  to  review 
the  same  by  appeal  or  writ  of  error.' 

Although  the  entire  record  of  the  case  may  thus  be  brought 
before  the  supreme  court,  it  is  held  that  the  act  of  1891  did  not 
contemplate  the  certification  of  questions  or  propositions  of  law 
to  be  answered  in  view  of  the  entire  record  in  a  cause,*  and  that 
the  circuit  court  of  appeals  has  no  power  to  certify  the  whole  case 
to  the  supreme  court,  but  can  only  certify  distinct  questions  or 
propositions,  unmixed  with  questions  of  fact  or  of  mixed  law  and 
fact.^ 

^  The  practice  under  this  provision  of  the  statute  is  regulated  by  a  fixed  rule  of 
the  supreme  court.     See  2  Foster's  Fed.  Pr.,  p.  972. 

''  Lau  Ow  Ben  v.  United  States,  144  U.  S.  47. 

'Id. 

*  Cincinnati,  &c.  E.  E.  v.  McKeen,  149  U.  S.  259. 

^  Crpss  V.  Evans,  167  U.  S.  60.  On  this  subject  of  review  by  certificate,  see  2 
Foster's  Fed.  Pr.,  ?  476,  and  the  decided  cases  cited  at  length  on  pp.  976  to  1002. 
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C.  By  Certiorari. — The  statute  provides  that  in  any  case  made 
final  in  a  circuit  court  of  appeals  it  shall  be  competent  for  the 
supreme  court  to  require,  by  certiorari  or  otherwise,  any  such  case 
to  be  certified  to  the  supreme  court  for  its  review  and  determina- 
tion with  the  same  power  and  authority  in  the  case  as  if  it  had 
been  carried  by  appeal  or  writ  of  error  to  the  supreme  court. 

Of  this  provision  of  the  statute  the  supreme  court  has  declared ' 
that  it  is  only  when  questions  of  gravity  and  importance  are  in- 
volved that  the  power  of  the  court  to  require  a  case  in  which  the 
judgment  and  decree  of  the  court  of  appeals  is  made  final,  to  be 
certified  can  be  properly  invoked,  and  that  this  branch  of  the 
jurisdiction  of  the  supreme  court  should  be  exercised  sparingly 
and  with  great  caution.^  It  will  always  be  refused  when  there  is 
a  plain  and  adequate  remedy  by  appeal  or  otherwise.' 

VII.  Other  Appellate  Jurisdiction. — The  remaining  appellate 
jurisdiction  of  the  sxipreme  court  is  manifested  by  its  right  to  issue 
writs  of  prohibition,  mandamus,  certiorari  and  habeas  corpus.^ 

VIII.  The  Limitation  to  the  Right  of  Appeal. — The  provision 
of  the  statute,'  "  but  no  such  appeal  shall  be  taken  or  writ  of  error 
sued  out  unless  within  one  year  after  the  entry  of  the  order,  judg- 
ment, or  decree  sought  to  be  reviewed,"  is  regarded  ^  as  applicable 
only  to  writs  of  error  and  appeals  from  the  decisions  of  the  circuit 
courts  of  appeal. 

An  appeal  from  the  court  of  claims  must  be  taken  in  ninety 
days  after  a  judgment  or  decree  is  entered ;  an  appeal  in  prize 
cases  must  be  within  thirty  days  after  the  rendering  of  the  decree  ; 
from  the  district  or  circuit  courts  within  two  years  and  from  the 

1  Lau  Ow  Ben  v.  United  States,  141  U.  S.  583. 

2  See  also  2  Foster's  Fed.  Pr.,  p.  974.  In  re  Wood's  Petitioners,  103  U.  S.  202; 
Forsyth  v.  Hammond,  166  U.  S.  506. 

'  In  re  Tampa  Suburban  KaUroad  Co.,  168  U.  S.  583. 
*  2  Foster's  Fed.  Pr.,  ?§  362,  368. 
5  26  Stat,  at  Large,  Ch.  517,  ?  6,  p.  828. 

^  2  Foster's  Fed.  Pr.,  p.  1036.  The  statute  does  not  fix  the  time  within  which 
application  for  a  certiorari  must  be  made.     The  Conqueror,  166  U.  S.  110. 
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highest  State  court  within  two  years.'  But  it  is  provided  when 
the  two  years'  limit  is  imposed,  that  where  a  party  entitled  to 
prosecute  a  writ  of  error,  or  take  an  appeal,  is  an  infant,  insane 
person,  or  imprisoned,  such  writ  of  error  may  be  prosecuted,  or 
such  appeal  may  be  taken  within  two  years  after  the  judgment, 
decree  or  order,  exclusive  of  the  term  of  such  disability.^ 

This  summary  from  the  decided  cases  upon  this  question  is 
taken  from  Foster's  Federal  Practice,  pp.  1037,  1039  : 

"  The  time  does  not  begin  to  run  till  the  judgment,  decree  or 
order  is  actually  entered  or  filed,  and  when  the  judge's  signature 
is  required,  not  till  it  is  signed,^  although  it  is  dated  as  of  a  prior 
day.*  If  a  petition  for  rehearing  is  duly  filed  or  a  motion  for  a 
new  trial  duly  made,  or  a  motion  to  set  aside  the  judgment  made 
during  the  term,  it  seems  that  the  time  does  not  begin  to  run 
until  the  petition  or  motion  has  been  denied."  The  appellate 
court,  if  the  record  does  not  show  when  a  petition  for  a  rehear- 
ing, which  has  been  denied,  was  filed,  will  presume  that  it  was 
filed  in  time."  The  day  on  which  the  order,  judgment,  or  decree 
was  entered  is  excluded  from  the  computation  of  the  time.^  When 
the  order  of  judgment  or  decree  is  amended,  it  seems  that  the  time 
begins  to  run  anew  from  the  date  of  the  amendment.^  A  decision 
containing  directions  for  a  decree  is  not  considered  as  a  decree.^ 
When  a  decree  is  entered  dismissing  a  bill  with  costs,  the  time  to 
appeal  begins  to  run,  although  a  judgment  for  costs  is  subse- 

'  Cummings  v.  Jones,  104  U.  S.  419. 

2  U.  S.  R.S.,i  1008.     See  McDonald  v.  Hovey,  110  U.  S.  619. 

'  Eubber  Co.  u  Goodyear,  6  Wall.  153;  Del  Valle  v.  Harrison,  93  U.  S.  233; 
ToUey  v.  Black  E.  Imp.  Co.,  113  U.  S.  81;  Kadford  v.  Folsom,  123  U.  S.  725. 

*  Eubber  Co.  v.  Goodyear,  6  Wall.  153. 

5  Texas  &  P.  Ey.  Co.  v.  Murphy,  111  U.  S.  488;  Brockett  v.  Brockett,  2  How. 
238;  Memphis  v.  Brown,  94  U.  S.  715. 

«  Texas  &  P.  Ey.  Co.  v.  Murphy,  111  U.  S.  488. 

'  Smith  V.  Gale,  137  U.  S.  577. 

"  United  States  v.  Gomez,  1  Wall.  690.  But  see  United  States  v.  Grant,  110 
U.  S.  225. 

s  United  States  v.  Gomez,  1  Wall.  690.  But  see  Silsby  v.  Foote,  20  How.  290; 
Fairbanks  v.  Amoskeag  Nat.  Bank,  32  Fed.  E.  572, 
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quently  entered.'  Where  one  defendant  had  demurred  and  ob- 
tained a  decree  dismissing  the  bill  as  to  him,  and  the  other  de- 
fendant had  answered,  and  subsequently  obtained  a  decree  dismiss- 
ing the  bill,  an  appeal  taken  within  two  years  after  the  second,  but 
more  than  two  years  after  the  first  decree,  was  held  to  be  in  time 
to  bring  up  both  decrees  for  review.^  Where  a  decree  dismissed 
a  bill  as  to  all  matters  except  one  which  was  severable  from  the 
rest,  as  to  which  a  subsequent  decree  was  entered,  it  was  held  that 
the  right  to  appeal  from  the  first  dismissal  began  to  run  from  the 
entry  of  the  first  decree.'  The  right  to  appeal  from  a  decree  dis- 
missing a  cross-bill  does  not  ordinarily  exist,  nor  the  time  begin 
to  run,  until  the  entry  of  a  final  decree  disposing  of  the  whole 
matter  in  litigation.*  Cross  appeals  may  be  taken  and  allowed 
below  after  an  appeal  has  been  taken  and  the  cause  removed  to 
the  appellate  court,  provided  the  original  time  to  appeal  has  not 
expired.' 

"  The  writ  of  error  is  not  brought  until  it  is  filed  in  the  court  to 
which  it  is  addressed.*  So  when  it  is  tested  and  issued  within  the 
two  years,  but  not  filed  till  afterwards,  it  is  brought  too  late.'^  An 
appeal  is  taken  when  it  is  allowed,  and  its  allowance  is  brought  to 
the  attention  of  the  court  below  either  by  filing  m  the  clerk's  of- 
fice the  petition  and  the  allowance  of  the  appeal,  or  the  appeal 
bond  with  its  approval,  with  or  without  the  citation.^  The  fact 
that  the  bond  is  not  filed '  or  the  citation  not  issued  till  after  the 
statutory  time,  does  not  cut  off  the  right  to  appeal  if  the  petition 

1  Fowler  v.  Hammill,  139  U.  S.  549. 

'  Mendenhall  v.  Hall,  134  U.  S.  559. 

'Hill?).  Chicago  &  E.  E.  E.  Co.,  140  U.  S.  52.  See  also  Central  Trust  Co.  i: 
Grant  Locomotive  Works,  135  U.  S.  207. 

'Winters  v.  Ethell,  132  U.  S.  207. 

"  Farrar  v.  Churchill,  135  U.  S.  609. 

*  Brooks  V.  Norris,  11  How.  204;  Scarborough  v.  Pargond,  108  U.  S.  567. 

'  Brooks  V.  Norris,  11  How.  204;  Mussina  v.  Cavazos,  6  Wall.  355,  360;  Scar- 
borough V.  Pargoud,  108  U.  S.  567. 

'The  Dos  Hermanos,  10  Wheat.  306;  Brandies  v.  Cochrane,  105  U.  8.  262; 
Credit  Company,  Ltd.,  v.  Arkansas  C.  Ey.  Co.,  128  U.  S.  258,  261. 

'The  Dos  Hermanos,  10  Wheat.  306. 
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and  its  allowance  were  duly  filed.'  The  fact  that  no  petition  or 
allowance  of  an  appeal  was  filed  does  not  bar  or  cut  off  the  right 
to  appeal,  if  a  bond  duly  approved  was  filed  in  time.^  An  order 
cannot  be  granted  permitting  an  allowance  of  an  appeal  made,  but 
not  filed  within  the  time,  to  be  filed  in  the  clerk's  office  of  the 
court  where  the  decree  was  entered  nunc  pro  tunc  as  of  the  date 
of  its  allowance.'  The  limitation  of  two  years  applies  to  writs  of 
error  to  and  appeals  from  the  supreme  court  of  the  District  of 
Columbia,*  and  at  least  before  the  act  of  March  3,  1891,  the  su- 
preme courts  of  the  Territories.'  *  *  *  ^pj^g  Evart's  act  pro- 
vides that  '  no  appeal  or  writ  of  error  by  which  any  order,  judg- 
ment or  decree  may  be  reviewed  in  the  circuit  court  of  appeals 
under  this  act,  shall  be  taken  or  sued  out  except  within  six  months 
after  the  entry  of  the  order,  judgment  or  decree  sought  to  be  re- 
viewed ;  provided,  however,  that  in  all  cases  in  which  a  lesser  time 
is  now  by  law  limited  for  appeals  or  writs  of  error,  such  limits  of 
time  shall  apply  to  appeals  or  writs  of  error  in  such  cases  taken  to 
or  sued  out  from  the  circuit  courts  of  appeals,'  ^  and  that  an  ap- 
peal from  an  interlocutory  order  or  decree  granting  or  continuing 
an  injunction,  must  be  taken  within  thirty  days  from  the  entry  of 
such  order  or  decree."  ' 

Appeals  from  the  State  Courts  to  the  Supreme  Court. 

§  363.  The  right  of  appeal  from  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  a  State,  in  which  certain  subjects 
are  drawn  in  question  and  passed  on,  is  strictly  defined  by  statute.' 

1  Evans  v.  State  Bank,  134  U.  S.  330. 

^  Brandies  v.  Cochrane,  105  U.  S.  262. 

'  Credit  Company  v.  Arkansas  C.  Ky.  Co.,  128  U.  S.  258. 

*  United  States  Eev.  Stat.,  §  705. 

5  United  States  Eev.  Stat.,  U  702,  703. 

"  26  Stat,  at  Large,  Ch.  517,  g  11,  p.  829. 

'  26  Stat,  at  Large,  Ch.  517,  ?  7,  p.  828. 

'See  AnU,  p.  1230.  Foster's  Fed.  Pr.,  Vol.  2,  I  477,  pp.  993  to  1005;  Desty's 
Fed.  Procedure,  p.  102,  I  709.  The  language  of  the  statute  as  amended  is:  "A 
final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a  State  in  which  a 
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The  constitutionality  of  this  statute  was  vigorously  denied  by 
the  court  of  appeals  of  Virginia,^  but  fully  maintained  by  the 
supreme  court  of  the  United  States/  and  cannot  now  be  called  in 
question.*  Upon  a  full  review  of  the  whole  subject  the  supreme 
court  has  declared  that  its  jurisdiction  attaches  wherever  the 
highest  court  of  a  State,  by  any  decision  which  involves  a  Fed- 
eral question,  affirms  or  denies  the  validity  of  the  judgment  of 
an  inferior  court  over  which  it  can  by  law  exercise  appellate 
authority,  whether  the  decision,  after  an  examination  of  the  rec- 
ord of  that  judgment,  be  expressed  by  refusing  a  writ  of  error  or 
supersedeas,  or  by  dismissing  a  writ  previously  allowed.  And  it 
is  further  held  that  the  supreme  court  when  it  has  once  acquired 
jurisdiction  may,  in  order  to  enforce  its  judgment,  send  its  process 
to  either  the  appellate  or  the  inferior  court.*  But  the  writ  of 
error  sued  out  in  the  supreme  court  should  always  be  sent  to  the 
highest  court  of  the  State,  unless  that  court,  after  pronouncing 
judgment,  sends  its  record  and  judgment  in  accordance  with  the 

decision  in  the  suit  could  be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  any  State,  on  the  ground  of  their  being 
repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and  the  de- 
cision is  in  favor  of  their  validity;  or  where  any  title,  right,  privilege  or  immunity 
is  claimed  under  the  Constitution,  or  any  treaty  or  statute  of,  or  commission  held, 
or  authority  exercised  under  the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege  or  immunity,  specially  set  up  or  claimed  by  either  party  under  such 
constitution,  treaty,  statute,  commission  or  authority,  may  be  re-examined  and  re- 
versed, or  affirmed  in  the  supreme  court  upon  a  writ  of  error.  The  writ  shall  have 
the  same  effect  as  if  the  judgment  or  decree  complained  of  had  been  rendered  or 
passed  in  a  court  of  the  United  States.  The  supreme  court  may  reverse,  modify 
or  affirm  the  judgment  or  decree  of  such  State  court,  and  may,  at  their  discretion, 
award  execution,  or  remand  the  same  to  the  court  from  which  it  was  removed  by 
the  writ.''  The  jurisdictional  acts  of  1789  and  1867  are  in  parallel  columns  in 
Abbott's  U.  S.  Pp.,  Vol.  1,  p.  323,  and'on  p.  681,  17th  Wallace's  E. 

1  Hunter  v.  Martin,  4  Munf.  27. 

'  Martin  v.  Hunter' s  Lessee,  1  Wheat.  304. 

'See  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  287  et  seq.,  and  Abbott's  United  States 
Practice,  Vol.  1,  p.  324  et  seq. 

*  Williams  v.  Bruffy,  102  U.  S.  B.  (12  Otto),  248. 

36 
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laws  and  practice  of  the  State  to  the  inferior  court,  where  they 
thereafter  remain,  in  which  case  the  writ  of  error  from  the  su- 
preme court  may  be  sent  either  to  the  lower  court  or  to  the  high- 
est court,  in  order  that  through  its  instrumentality  the  record  may 
be  obtained  from  the  inferior  court  having  it  in  custody  or  under 
control/  The  appeal  from  the  highest  court  of  the  State  to  the 
sypreme  court  is  by  writ  of  error,  whether  the  suit  be  at  law  or 
in  equity,^  and  the  jurisdiction  is  without  reference  to  the  amount 
involved,  or  the  citizenship  of  the  parties.^ 

The  supreme  court  may  require  the  clerk  of  the  State  court  to 
certify  the  record,  and  no  order  of  his  court  will  justify  the  clerk 
in  disobeying  the  process.  And  having  pronounced  judgment, 
the  supreme  court  may  reverse,  modify  or  affirm  the  judgment  of 
the  decree  of  the  State  court,  or  may  at  its  discretion  award  exe- 
cution, or  remand  the  cause  to  the  court  from  which  it  was  so 
removed.* 

The  decree  to  be  reviewed  must  appear  from  the  records  of  the 
State  court,  and  not  merely  by  extrinsic  proof,  to  be  such  as  the 
statute  permits  to  be  reviewed ;  but  it  need  not  so  appear  in 
totidem  verbis;  it  is  enough  that  it  appears  by  clear  and  necessary 
intendment  or  inference ;  °  and  no  other  error  is  to  be  regarded  by 
the  supreme  court  but  such  as  the  record  discloses,  and  such  as 
shall  respect  the  question  or  questions  proper  to  be  raised  under 
the  statute.* 

The  jurisdiction  cannot  be  deduced  from  argument  of  counsel, 

>  Atherton  et  al  v.  Fowle  et  al,  91  IT.  8.  E.  (1  Otto),  143.  The  decided  cases 
construing  the  statute  upon  the  several  conditions  which  justify  appeals  from  the 
highest  State  courts  are  arranged  and  discussed  in  Poster's  Federal  Practice,  Vol. 
2,  §  477,  p.  993  to  1005.  See  especially  pp.  995  to  1002  for  a  discussion  of  the 
constitutionality  of  the  act  of  Congress  giving  appellate  jurisdiction  to  the  su- 
preme coiu:t  over  the  decisions  of  the  highest  State  courts. 

2  Minor's  Inst,  Vol.  4,  Pt.  1,  p.  294. 

'  Buel  V.  Van  Ness,  8  Wheat.  312;  Cohen  v.  Virginia,  6  Wheat.  264. 

*Mmor's  Inst.,  Vol.  4,  Pt.  1,  p.  294,  and  cases  and  statutes  cited. 

5  Id.,  293.     See  also  Boughton  v,  Exchange  Bank,  14  Otto  (104  U.  S.  E. ),  427. 

^  Id,,  294,  and  cases  cited, 
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nor  from  the  opinion  of  the  court  below ;  and  a  certificate  from 
the  presiding  judge  of  the  State  court  that  such  matters  -vs^ere 
drawn  in  question  will  not  aid  the  jurisdiction.' 

"Where  the  record  only  shows  that  a  particular  judgment  was 
given  by  the  highest  State  court,  no  writ  under  the  statute^  lies  if 
the  judgment  may  have  been  given  on  grounds  which  the  statute 
does  not  make  cause  for  error,  as  well  as  upon  some  ground  which 
it  does  so  make.^ 

Appeals  from  the  United  States  Circuit  and  District  Courts  to  the 
Circuit  Courts  of  Appeals. 

§  364.  The  statute*  provides  that  the  circuit  courts  of  appeals 
shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  by  writ 
of  error  final  decisions  in  the  district  courts  and  the  existing  circuit 
courts  in  all  cases  other  than  those  provided  for  in  section  5  of  the 
act,"  unless  otherwise  provided  by  law,*  and  that  where,  upon  a 
hearing  in  equity  in  a  district  court  or  circuit  court  an  injunction 
shall  be  granted,  continued,  refused,  or  dissolved  by  an  interlocu- 
tory order  or  decree,  or  an  application  to  dissolve  an  injunction 
shall  be  refused  in  a  case  in  which  an  appeal  from  a  final  decree 
may  be  taken  under  the  provisions  of  this  act  to  the  circuit  court 
of  appeals,  an  appeal  may  be  taken  from  such  interlocutory  order 
or  decree  granting,  continuing,  refusing,  dissolving,  or  refusing  to 
dissolve  an  injunction,  to  the  circuit  court  of  appeals.' 

Except  in  the  case  of  orders  concerning  injunctions  a  decree  to 

I  Abbott's  U.  S.  Pr.,  Vol.  2,  p.  270. 

'  25th  section. 

'  Steines  v.  Franklin  Co.,  14  "Wall.  15. 

*  Act  of  Marcb  3,  1891,  as  amended  by  act  of  February  18,  1895;  26  Stat,  at 
Large,  826. 

*  Where  provision  is  made  for  appeal  direct  from  the  district  and  circuit  courts 
to  the  supreme  court. 

'  For  the  meaning  of  these  words,  see  Ante,  p.  1233. 

'  The  original  act  of  March  3,  1891,  was  amended  by  the  act  of  February  15, 
1895  (28  Stat,  at  Large,  666),  so  as  to  include  orders  refusing  or  dissolving  injunc- 
tioi}s. 
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be  the  subject  of  appeal  under  the  statute  must  be  a  final  decision/ 
but  there  seems  to  be  no  pecuniary  limit  fixed  by  the  statute  which 
will  determine  the  right  of  appeal.^  Apparently  whatever  cases 
are  of  amount  or  value  sufficient  to  give  jurisdiction  to  the  district 
and  circuit  courts  are  subjects  of  appeal  to  the  circuit  courts  of 
appeal. 

The  object  of  the  statutory  provision  for  appeals  from  inter- 
locutory decrees  in  injunction  cases  was  to  greatly  enlarge  the  ap- 
pellate jurisdiction  theretofore  confined  to  final  decrees,  and  the 
effect  of  which  was  to  work  great  hardship,  especially  in  patent 
and  trade-mark  cases,  and  others  of  like  nature,  where  orders  for 
accounts  being  made  as  incidental  to  the  decree  perpetuating  the 
injunction  the  defendant  would  be  subjected  to  the  hardship  of 
submitting  to  the  account  because  there  could  be  no  appeal  from 
the  order  directing  it,  being  of  an  interlocutory  character,  whereas 
there  might  be  error  in  the  decree  granting  the  injunction  for 
which  that  decree  would  be  reversed.^  But  it  was  not  intended 
by  the  act,  broad  as  its  language  is,  after  an  injunction  should  be 
perpetuated  and  the  thirty  days  limit  for  the  appeal  had  expired, 
to  permit  that  limit  to  be  extended  by  motion  to  dissolve  the  in- 
junction or  by  motion  or  petition  to  rehear.  Merely  refusing  to 
dissolve  such  an  injunction  or  ordering  that  it  continue  in  force 
will  not  revive  the  right  of  appeal  which  expired  with  the  end  of 
the  thirty  days  after  the  injunction  was  passed  on  and  perpetuated 
on  its  merits  by  the  court.* 

^For  what  is  a  final  decree,  see  Ante,  p.  821,  and  2  Foster's  Fed.  Pr.,  pp.  1018 
to  1026. 

2  2  Foster's  Fed.  Pr.,  p.  1026. 

'See  Lockwood  v.  Wicks,  36  U.  S.  Appeals,  325;  Id.,  40  U.  S.  Appeals,  138; 
Richmond  v.  Atwood,  5  U.  S.  Appeals,  166;  Jones  Co.  v.  Mungel'  Iron  Co.,  2  U. 
S.  Appeals,  202;  Bissell  Co.  v.  Goshen  Co.,  43  U.  S.  Appeals,  51;  Lake  National 
Bank  v.  Wolfeborough  Savings  Bank,  78  Fed.  E.  517. 

*  Boston  &  Albany  R  E.  v.  Pullman  Palace  Car  Co.,  51  Fed.  E.  305;  Chicago 
Dollar  Directory  Co.  v.  Chicago  Directory  Co.,  65  Fed.  E.  463;  Dudley  E.  Jones 
Co.  V.  Hunger  &  Co.,  50  Fed.  E.  785. 
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The  Proper  Record. 

§  365.  The  statute  ^  provides,  that  with  the  petition  for  an  ap- 
peal there  shall  be  presented  so  much  of  the  case,  where  the  de- 
cree was  rendered,  as  will  enable  the  court  or  judge,  to  whom  the 
petition  is  to  be  presented,  properly  to  decide  on  such  petition, 
and  enable  the  court,  if  the  petition  be  granted,  properly  to  de- 
cide the  questions  that  may  arise  upon  it.  Certain  portions  ^  of 
the  record  are  then  directed  to  be  excluded,  unless  the  person  in- 
tending to  petition  direct  otherwise.  That  a  fair  record  may  be 
made  up,  it  is  further  provided  that  the  person  intending  to  peti- 
tion shall  notify  ^  the  opposite  party  or  his  counsel  of  his  intention, 
and  then  the  statute  directs  that  so  much  of  the  record  shall  be 
copied  as  any  party  may  desire,  except  that  certain  portions,  before 
referred  to,  shall  not  be  copied  unless  the  person  offering  the  peti- 
tion directs  it.^ 

In  appeals  to  the  supreme  court,  it  is  provided  that  a  transcript 
of  the  record  be  made,  and  copies  of  the  proofs  and  of  such  en- 
tries and  papers  on  file,  as  may  be  necessary  on  the  hearing,  shall 
be  transmitted  to  the  supreme  court,  and  that  either  the  court  be- 
low or  the  supreme  court  may  order  any  original  document  or 
other  evidence  to  be  sent,  up  in  addition  to  the  copy  of  the  record, 
or  in  lieu  of  a  copy  of  a  part  thereof;^  and  when  both  parties 
appeal,  the  record  filed  by  either  party  may  be  used  by  both.* 
Where  a  defective  record  is  sent  up  to  either  the  State  or  Federal 

1  Code,  i  3457;  Code  W.  Va.,  Oh.  135,  ?  5. 

■*  Code,  II  3457,  3459,  3461,  3462.  For  record  in  supreme  court  of  the  United 
States,  see  supreme  court  Kule  10.  For  record  in  circuit  court  of  appeals,  see 
circuit  court  of  appeals  Rule  23.  The  clerk  can  add  nothing  to  the  record,  and 
his  certificate  that  a  deposition  or  other  paper  copied  by  him  was  the  evidence 
whereon  the  judgment  was  founded,  is  no  part  of  the  record.  Eoanoke  Land  & 
Imp.  Co.  V.  Kam  &  Hickson,  80  Va.  589. 

'  Notice  is  not  required  by  the  statute  of  West  Virginia,  and  the  requirement  is 
regarded  as  merely  directory  under  the  Virginia  statute.  Mears,  &o.  v.  Dexter, 
86  Va.  828;  N.  &  W.  E.  E.  Co.  v.  Dunnaway,  93  Va.  29. 

*  Code,  ?  3457  to  §  3462;  Code  W.  Va.,  Ch.  135. 

'  Dest/s  Fed.  Procedure,  Ch.  97,  ?  648.  « Abbott's  U.  S.  Pr.,  Vol.  2,  p.  79. 
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court  of  appeals  it  may  be  remedied,  and  the  record  enlarged  by 
a  writ  of  oertioran} 

The  supreme  court  may  by  mandamus  compel  the  clerk  of  the 
lower  court  to  certify  a  record ;  and  while  the  general  rule  is,  that 
the  transcript  of  the  record  must  be  filed,  and  the  case  docketed 
at  the  term  next  succeeding  the  appeal,  yet  when  the  appellant, 
without  fault  on  his  part,  is  prevented  from  seasonably  obtaining 
the  transcript  by  fraud  of  the  other  party,  or  by  the  ill-founded 
order  of  the  court  below,  or  by  the  contumacy  of  its  clerk,  the 
rule  will  not  apply.^  When  the  record  is  not  filed  by  the  appel- 
lants within  the  time  prescribed  by  the  rules  of  court,'  and  the 
appellee  files  a  copy  of  it,  the  appeal  will  be  dismissed  upon  that 
ground.^ 

The  Mode  of  Appeal. 

§  366.  In  the  State  court,  a  party  desiring  an  appeal  must  pre- 
sent his  petition  °  therefor,  accompanied  by  a  copy  of  the  record, 
to  the  court  in  session,  or  to  some  judge  thereof  in  chambers.  If 
the  court  or  judge  is  of  opinion  that  the  decision  of  the  lo'wer 
court  was  plainly  right  the  petition  will  be  refused  ;  but  upon  the 
refusal  of  any  judge  to  grant  the  petition,  it  may  be  presented  to 
some  other  judge  of  the  same  court,  and  any  one  of  them  may 
grant  it,  although  all  the  others  have  refused  it. 

1  Code,  5  3463;  Abbott's  U.  S.  Pr.,  Vol.  2,  p.  261. 

'  United  States  v.  Gomez,  3  Wall.  752. 

'  For  rules  of  supreme  court  of  United  States,  see  2  Foster's  Fed.  Pr.,  p.  1292. 
For  rules  of  circuit  courts  of  appeal,  see  Id.,  p.  1311.  See  also  Sands'  Suit  in 
Equity,  p.  713;  Desty's  Fed.  Procedure,  p.  273  ei  seq.;  Abbott's  U.  S.  Pr.,  Vol. 
1,  p.  125. 

*  The  United  States  v.  Fremont,  18  How.  30. 

'  See  2  Barton's  Law  Pr.,  p.  1311,  for  the  form  of  a  petition  for  a  writ  of  error 
and  supersedeas.  It  may  readily  be  used  {mutatis  mutandis)  for  the  form  for  an 
appeal.  The  supersedeas  may  be  prayed  for  or  omitted  as  the  petitioner  may  de- 
sire. When  omitted  the  security  given  is  merely  for  costs  and  damages,  and  not 
for  the  performance  of  the  decree.  Under  Rule  9  of  the  court  of  appeals  that 
court  will  consider  all  errors  suggested  as  injurious  to  the  appellee  as  if  the  ap- 
pellee had  appealed.  Solome  et  ah  v.  Big  Stone  Gap  C.  Co.,  Va. ;  Vol.  4,  Va. 
Law  Reg.  365;  Nicholson  v.  Gloucester  Charity  School,  93  Va.  101. 


§  366  THE   MODE  OS'  APPEAL.  1245 

The  petition  should  assign  the  errors  upon  which  the  appellant 
relies  for  reversing  the  lower  court,  and  it  may  appropriately  cite 
authorities  to  sustain  the  petitioner's  views.  It  should  be  brief 
and  concise,  and  not  argumentative  nor  lengthy  and  discursive, 
for  the  court  will  not  permit  the  petitioner  by  this  means  to  have 
his  argument  printed  at  what  may  be  the  appellee's  cost. 

The  petition  cannot  be  presented  until  some  counsel  or  attorney 
of  the  appellate  court  shall  certify  that  in  his  opinion  it  is  proper 
that  the  decision  should  be  reviewed  by  such  court.^  If  improperly 
granted,  or  if  upon  argument  the  court  is  of  opinion  that  it  has 
not  jurisdiction,  the  appeal  will  be  dismissed.  In  the  supreme 
court  of  the  United  States  the  right  of  appeal  is  a  matter  of 
course,  subject  to  dismissal  if  not  a  proper  subject  of  jurisdiction  ; 
but  the  practice,  nevertheless,  is  to  file  a  petition  addressed  by  the 
party  aggrieved  to  the  supreme  court,  describing  concisely  the 
proceedings  which  occurred  below,  resulting  in  the  decree  of 
which  he  complains,  and  praying  that  the  proceedings  and  decree 
may  be  brought  before  the  supreme  court  and  relief  granted 
therein.  This  petition  must  be  accompanied  by  the  record,  and 
must  be  filed  in  the  clerk's  office  of  the  supreme  court  within  the 
time  prescribed  by  the  statute.^  A  citation  signed  by  one  of  the 
supreme  court  judges  then  issues,  as  of  course,  summoning  the 
defendant  in  error  to  appear  in  the  supreme  court  on  a  day  named 
"  to  do  and  receive  what  may  appertain  to  justice  to  be  done  in 
the  premises."  ^ 

The  mode  of  appeal  to  the  supreme  court  is  not  fixed  by  statute,- 
and  the  rule  of  practice  does  not  necessarily  confine  the  parties  to 
the  mode  indicated ;  and  it  is  said  that  an  appeal  may  be  prayed 
orally  in  the  circuit  court,  from  whose  decision  the  appeal  is  to  be 
taken ;  *  and  the  citation  may  be  signed  by  the  judge  of  the  court 


'  Code,  ?  3464;  Code  W.  Va.,  Ch.  135,  i  8. 

2  Abbott' sU.  S.  Pr.,  Vol.  2,  p.  252. 

3  Minor's  Inst.,  Vol.  2,  Pt.  1,  p.  297. 

*  Abbott's  U.  S.  Pr.,  Vol.  2,  p.  252;  Brandies  v.  Cochrane,  105  U.  S.  262. 
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below.^  In  addition  to  an  appeal,  if  a  supersedeas  is  desired  in 
the  State  courts,  the  petition  should  pray  therefor,  and  the  appel- 
late court  or  judge  will  exercise  the  same  discretion  in  granting  or 
refusing  it,  that  is  exercised  upon  the  application  for  an  appeal 
merely.  In  the  United  States  courts,  if  a  supersedeas  is  desired, 
the  writ  to  operate  as  such  must  be  served  by  a  copy  thereof  being 
lodged  for  the  adverse  party  in  the  clerk's  office  where  the  record 
remains  within  sixty  days,  Sundays  exclusive,^  after  the  decree 
complained  of  is  rendered  ;  and  in  order  to  obtain  a  supersedeas, 
the  requirements  of  the  statute  as  to  serving  the  writ,  giving  the 
bond,  etc.,  must  be  strictly  complied  with.^ 

The  Appeal  and  Supersedeas  Oi-der. 

§  367.  In  the  supreme  court,  as  we  have  seen,  the  appeal  being 
a  matter  of  course,  no  order  is  signed  or  entered  beyond  the  mere 
citation  of  the  defendant  in  error  ;  but  in  the  State  court  the  order 
is  always  signed  by  the  court  or  judge  granting  it.  It  states  the 
refusal  or  granting  of  the  appeal,  and  may  contain  conditions  at- 
tached to  its  being  granted  ;  and  it  directs  the  amount  of  the  bond 
that  the  clerk  shall  take.'' 

1  Dest/s  Fed.  Procedure,  p.  212,  ?  999. 

'Id.,  p.  214,  S1007. 

'Abbott's  TJ.  S.  Pr.,  Vol.  2,  p.  260.  For  the  mode  of  taking  an  appeal  from 
the  district  or  circuit  court  to  either  the  circuit  court  of  appeals  or  to  the  supreme 
court,  the  requirements  as  to  the  bond,  the  citation,  the  record  required,  reference 
to  the  rules  established  by  the  different  courts,  etc.,  see  Foster's  Fed.  Pr.,  Vol.  2, 
?  485,  p.  1044  el  seq. 

*  The  granting  and  perfection  of  an  appeal  divests  the  court  below  of  all  juris- 
diction and  it  cannot  afterwards  set  aside  the  order  from  which  the  appeal  was 
taken.  Planters  Bank  v.  Neely,  7  How.  80;  40  Am.  Dec.  51.  But  a  supersedeas 
to  a  decree  for  the  payment  of  money  does  not  vacate  or  annul  conditionally,  the 
decree,  but  only  stays  further  proceedings  thereon  and  leaves  matters  in  the  condi- 
tion in  which  they  were  when  the  supersedeas  took  effect,  until  the  appellate  court 
can  hear  the  case  and  pass  upon  the  questions  involved  in  the  appeal.  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28.  For  the  practice  in  the  United  States  courts 
as  to  execution  of  a  bond  and  issuing  of  a  citation,  the  effect  of  which  is  to  operate 
as  a  supersedeas,  and  for  references  to  the  rules  of  the  different  courts  regulating 
the  practice  therein  in  this  respect,  see  Foster's  Fed.  Pr.,  Vol.  2,  ?  487,  p.  1047 
et  seq. ,  and  the  cases  cited. 
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The  Proper  Process. 

§  368.  Upon  an  appeal  being  allowed  in  the  State  court,  the 
clerk  of  the  court  of  appeals  issues  a  summons  to  the  defendant 
or  defendants  in  error,  if  they  be  residents  of  the  State,  directed 
to  the  sheriff  of  the  county  or  sergeant  of  the  city  where  they  re- 
side,' but  if  they  be  non-residents,  or  unknown,  they  must  be  pro- 
ceeded against  by  publication.^ 

The  summons  calls  on  the  defendants  in  error  to  appear  before 
the  judges  of  the  court  of  appeals  at  the  place  of  its  session  on 
some  specified  day,  at  least  thirty  days  and  two  rule  days  before 
the  actual  session  of  the  court.  This  is  necessary  in  order  to  give 
the  defendant  full  notice  and  ample  time  for  preparation,  and  in 
order  that  the  record  may  be  printed  in  time  for  the  hearing. 

If  the  appeal  is  to  operate  as  a  supersedeas,  an  order  to  that 
effect  accompanies  the  process,  but  the  order  provides  that  it  shall 
not  so  operate  until  the  bond  required  as  a  condition  therefor 
shall  have  been  executed.  When  it  is  so  executed  the  clerk  of 
the  lower  court  so  certifies  upon  the  supersedeas  order,  and  after 
that,  when  served,  it  becomes  effectual.  When  the  writ  is  issued 
by  the  supreme  court  of  the  United  States  to  a  circuit  court  the 
citation  must  be  signed  by  a  judge  of  such  circuit  court,  or  by  a 
justice  of  the  supreme  court,  and  the  adverse  party  must  have  at 
least  thirty  days  notice ; '  and  when  it  is  issued  by  the  supreme 
court  to  the  State  court  of  ajjpeals  the  citation  must  be  signed  by 
the  chief  justice  or  judge,  or  chancellor,  of  such  court  rendering 
the  decree  complained  of,  or  by  a  justice  of  the  supreme  court  of 
the  United  States,  and  the  adverse  party  shall  have  at  least  thirty 
days  notice.''     Appearance  by  the  defendant  in  error  waives  the 

•Code,  ?  3469;  Code  W.  Va.,  Ch.  135,  ?  13. 

'  Code,  ?  3230. 

''  The  rule  of  the  supreme  court  requires  sixty  days  notice.  Abbott's  U.  S.  Pr., 
Vol.  1,  p.  125.  And  as  to  the  manner  of  serving  the  notice,  see  Id.,  p.  126,  and 
Id.,  Vol.  2,  p.  256  et  seq. 

■'Desty's  Fed.  Procedure,  p.  212,  §  999.  For  form  of  the  citation,  see  Abbott's 
U.  S.  Pr.,  Vol.  2,  p.  536. 
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necessity  for  notice,  and  if  he  so  absents  himself  from  the  juris- 
diction of  the  appellate  court  as  to  render  personal  service  of 
notice  impossible,  the  notice  may  be  given  by  publication.' 

The  citation  must  be  served  on  the  defendant  or  his  attorney  or 
counsel,^  and  while  it  was  said  that  the  failure  to  serve  a  citation 
before  the  return  day  of  the  writ  is  fatal,'  upon  a  review  of  the 
case  that  so  held,  the  supreme  court  determined  that  an  appeal  is 
not  avoided  by  the  non-service  of  the  citation,  but  the  court  will 
give  a  further  opportunity  for  that  to  be  done.'' 

1  Abbott's  U.  S.  Pr.,  Vol.  2,  p.  218. 

^  City  of  Washington  v.  Dennison,  6  Wall.  496. 

*  Dayton  t>.  Lash,  94  U.  S.  B.  (4  Otto)  112.  A  case  will  be  allowed  to  be  rein- 
stated when  it  has  been  dismissed  under  an  erroneous  impression  that  the  citation 
has  been  served.  Alviso  v.  United  States,  6  Wall.  457.  These  are  the  rules  in 
the  United  States  courts:  Unlike  a  writ  of  error,  an  appeal  must  be  allowed  by  a 
judge  who  has  power  to  sign  a  citation.  Sage  v.  Railroad  Co.,  96  U.  S.  E.  712; 
Pierce  v.  Cox,  9  Wall.  786.  An  approval  of  a  bond  on  appeal  is  equivalent  to  the 
allowance  of  an  appeal.  Eailroad  Co.  v.  Bradleys,  7  Wall.  575;  Sage  v.  Railroad 
Co.,  96  U.  S.  712;  Brandies  v.  Cochrane,  105  U.  S.  262.  A  bond  is  not  essential 
to  the  validity  of  an  appeal,  although  a  bond  must  subsequently  be  filed.  Edmond- 
son  V.  Bloomshire,  7  Wall.  306.  A  mandamus  wiU  be  granted  to  compel  a  judge 
to  allow  an  appeal  in  a  proper  case.  United  States  ti.  Adams,  6  Wall.  101;  United 
States  t'.  Gomez,  3  Wall.  752;  Ex  parte  Eailroad  Co.,  95  U.  S.  221.  When  the 
appeal  is  taken  in  open  court  at  a  term  subsequent  to  that  at  which  the  decree  was 
entered,  or  when  the  bond  is  not  approved  till  a  subsequent  term,  the  service  of  a 
citation  is  necessary,  although  the  attorney  of  the  appellee  was  then  present  in 
court  on  other  business.  Castro  v.  United  States,  3  Wall.  46;  Sage  v.  RaUroad  Co., 
96  U.  S.  712.  The  allowance  of  an  appeal  is  not  conclusive,  and  does  not  even 
imply  that  the  judge  who  authorizes  the  appeal  has  made  up  his  own  mind  that 
the  party  is  legally  entitled  to  it.  Cullan  v.  May,  2  Black,  541,  543.  An  order 
allowing  an  appeal  has  relation  back  to  the  date  of  the  application  therefor,  and  is 
considered  as  made  on  that  day.  Latham's  Appeal,  9  Wall.  145.  An  appeal  may 
be  taken  in  open  court  at  the  term  at  which  the  decree  was  rendered.  Eeily  v. 
Lamar,  2  Cranch,  344;  Brockett  v.  Brockett,  2  How.  238.  In  such  a  case  an  entry 
of  the  allowance  of  the  appeal  should  be  made  in  the  minutes  ( Vansant  v.  Gaslight 
Co.,  99  U.  S.  213),  or  recited  in  the  decree.  Miltenberger  v.  Logansport  Ey.  Co., 
106  U.  S.  286.  Then  no  citation  is  necessary.  Riely  v.  Lamar,  2  Cranch,  344; 
Brockett  v.  Brockett,  2  How.  238.  An  appeal  is  not  taken  until  the  petition  and 
the  order  for  its  allowance,  and  bond,  or  some  one  of  these  papers,  is  filed  in  the 
court  below.  Brandies  v.  Cochrane,  105  U.  S.  262;  Credit  Co.,  Ltd.,  v.  Arkansas 
Central  Ry.  Co.,  128  U.  S.  258,  261.  When  the  term  at  which  an  appeal  was  re- 
turnable has  pa,ssed  without  the  filing  of  the  record,  a  second  appeal  may  be  al- 
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The  Bond. 

§  369.  Except  where  the  appeal  is  proper  to  protect  the  estate 
of  a  decedent/  infant,^  convict  or  insane  person,  the  writ  cannot 
take  effect  until  the  bond  be  given  by  the  petitioners/  or  one  or 
more  *  of  them,  or  some  other  person,  in  a  penalty  to  be  iixed  by 
the  court  or  judge  by  or  in  which  the  appeal  is  allowed  or  en- 
tered, and  which  penalty  in  a  case  wherein  the  judgment  or  order, 
proceedings  in  which,  in  whole  or  in  part,  are  stayed  by  super- 
sedeas, is  for  the  payment  of  money,  shall  in  no  case  be  less  than 
the  amount  of  money,  the  payment  of  which  is  stayed,  with  in- 
terest and  costs,  and  with  condition,  if  a  supersedeas  is  awarded, 
to  perform  and  satisfy  the  judgment  or  order,  or  the  part  thereof, 
proceedings  in  which  are  stayed,  in  case  the  said  judgment  or  such 
part  be  affirmed,  or  the  appeal  or  supersedeas  be  dismissed,  and 
also  to  pay  all  damages,  costs  and  fees  which  may  be  awarded 
against  or  incurred  by  the  petitioners  in  the  appellate  cowt,  and  all 
actual  damages  incurred  in  consequence  of  the  supersedeas ;  °  and 
where  no  supersedeas  is  awarded,  then  with  condition  to  pay  such 

lowed  if  tlie  original  time  to  appeal  has  not  expired.  Evans  v.  State  Bank,  134 
U.  S.  330;  Foster's  Fed.  Pr.,  Vol.  2,  p.  1044. 

1  Wilson  V.  Wilson's  Adm'r,  1  H.  &  M.  1.5;  Sadler's  Ex'ors,  &c.  v.  Green,  Id. 
26;  Code,  ?  3470;  Code  W.  Va.  Ch.  135,  5  14. 

^  Added  in  Code  of  Virginia,  1887.     Not  in  Code  of  West  Virginia. 

'  For  the  requirements  as  to  bonds  in  the  United  States  com'ts,  see  Ante,  p.  1246, 
note. 

*  Added  in  Code  of  Virginia,  1887.  "Petitioners,  or  one  of  them,  or  some 
other  person."     Code  W.  Va.,  Ch.  135,  ?  14. 

*  The  words  in  italics  were  added  in  the  Code  of  Virginia,  1887,  to  meet  the 
ruling  made  in  the  case  of  Cardwell  v.  Allen,  28  Grat.  184. 

Bond  when  Supersedeas  is  Awarded. 

"Know  all  men  by  these  presents,  That  we,  A  B  and  E  F,  are  held  and  firmly- 
bound  unto  C  D  in  the  just  and  full  sum  of dollars,  which  well  and  truly 

to  be  paid  we  bind  ourselves,  our  heirs,  etc.,  and  waive  all  benefit  of  the  home- 
stead exemption.     Sealed  with  our  seals  and  dated  this  —  day  of ,  18 — . 

"The  condition  of  the  above  obligation  is  such  that,  whereas  the  said  A  B  hath 
obtained  from  one  of  the  judges  of  the  supreme  court  of  appeals  of  Virginia  (or 
from  the  supreme  court,  etc. )  an  appeal  with  a  writ  of  supersedeas  to  a  decree  ren- 
dered against  him  in  the  court  of ,  for  the  sum  of dollars. 
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specific  damages,  and  such  costs  and  fees  as  may  be  awarded  or 
incurred. 

The  bond  should  properly  be  made  payable  to  the  party  entitled 
to  the  benefit  of  it/  but  a  bond  which  was  made  payable  to  the 
Commonwealth  of  Virginia  has  been  held  ^  to  be  valid  and  suf- 
ficient. It  should  also  contain  a  waiver  of  the  homestead  exemp- 
tion, but  while  a  bond  which  does  not  contain  such  a  provision 
will  be  regarded  as  so  insufficient  as  to  entitle  the  appellee  to  re- 
quire a  new  bond,  yet  the  lack  of  that  provision  will  not  make 
the  bond  void  or  invalid.' 

We  have  observed  that  the  bond  is  not  required  as  a  condition 
to  an  appeal  or  supersedeas  when  that  proceeding  is  resorted  to  to 
protect  the  estate  of  a  decedent,  infant,  convict  or  insane  person. 
Under  this  provision  of  the  statute  it  was  contended  that  where 
an  assignee  in  bankruptcy  had  filed  a  bill  in  the  circuit  court 
which  was  dismissed  with  costs,  and  he  dying,  his  successor  as 
assignee,  presented  a  petition  for  an  appeal,  that  a  bond  should  not 
be  required  of  him,  but  the  court  of  appeals  held  that,  in  the  first 
place  the  bankrupt,  although  he  might  be  civiliter  mortuus,  was  not 
a  decedent  within  the  terms  of  the  statute,  and  as  the  statute  only 
applies  to  those  cases  where  the  estate  of  a  dead  man  is  injuriously 
aifected  by  a  decree,  and  the  appeal  is  taken  by  the  personal  rep- 

witli  interest  thereon  from  the  —  day  of ,  18 — ,  and dollars  costs. 

Now,  if  the  said  A  B  shall  perform  and  satisfy  the  said  decree,  proceedings  on 
which  are  so  stayed  by  the  said  writ  of  supersedeas,  in  case  the  said  decree  be 
affirmed  or  the  said  supersedeas  be  dismissed,  and  shall,  also,  in  the  same  case,  pay 
all  damages,  costs  and  fees  which  may  be  awarded  against  or  incurred  by  the  said 
A  B  in  the  appellate  court,  and  also  all  actual  damages  incurred  in  consequence  of 
the  said  supersedeas  ;  then  the  above  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue. 

" [L-  s.] 

" [L.  S.]" 

If  a  supersedeas  is  not  asked  the  penalty  of  the  bond  will  only  cover  and  its  con- 
ditions provide  for  the  payment  of  costs,  damages  and  fees. 

1  Code,  R  181,  177.     To  the  State  of  West  Virginia  under  Ch.  10,  §  1,  Code  of 
West  Virginia. 

2  Acken  v.  A.  &  F.  Eailroad  Co.,  84  Va.  648. 
'Id. 
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resentative  to  protect  his  estate,  the  successor  to  the  dead  assignee 
was  not  exempt  from  the  obligation  to  give  the  bond.' 

The  statute  does  not  require  the  bond  to  be  given  by  the  peti- 
tioner, but  it  may  be  "  by  some  other  person."  ^  In  such  case, 
however,  the  penalty  and  condition  will  be  the  same  as  if  the  bond 
had  been  executed  by  the  petitioner  himself. 

The  giving  of  the  bond  is  a  condition  precedent,  and  until  it  is 
executed  the  appeal  or  supersedeas  has  no  effect  whatever  upon  the 
decree,  but  the  parties  may  proceed  to  enforce  the  same  just  as  if 
no  application  to  the  appellate  court  had  been  made,'  and  while 
the  supersedeas  which  takes  effect  upon  the  execution  of  the  bond 
releases  the  Hen  of  an  execution  upon  personal  property,*  its  only 
other  effect  is  to  suspend  the  enforcement  of  the  decree,  and  in  all 
other  respects  it  leaves  the  matters  as  they  were  when  the  super- 
sedeas took  effect,  until  the  appellate  court  can  hear  the  case  and 
pass  upon  the  questions  involved  in  the  appeal.^ 

Under  the  practice  of  the  court  of  appeals,  after  sufficient 
notice,  a  motion  may  be  made  for  a  new  bond  or  for  new  or  addi- 
tional security,'  and  upon  this  motion,  which  may  be  heard  in 
term  either  at  the  place  where  the  case  is  to  be  tried,  or  at  some 
other  place  of  session  of  the  court,  affidavits  taken  on  notice  may 
be  read.'  The  penalty  for  failure  to  comply  with  an  order  for  a 
new  bond  or  security,  will  be  the  dismissal  of  the  appeal.  It 
would  seem,  also,  that  by  like  motion  after  notice,  the  penalty  of 
the  bond  may  be  decreased.^ 

'  Pace,  Assignee,  v.  Ficklin's  Ex' or,  76  Va.  294. 

'  B.  &  O.  E.  E.  Co.  V.  Vanderworker,  19  W.  Va.  71.     See  also  Code,  ?  3495. 

'  Williamson  v.  Gayle,  4  Grat.  180. 

*  2  Barton's  Law  Pr.,  p.  846. 

^  Martin  v.  South  Salem  Laud  Co.,  94  Va.  28.     An  attachment  is  held  not  to  be 
released  by  the  supersedeas  and  appeal  bond.     Magill  v.  Sauer,  20  Grat.  540. 
6  No  statute  in  Virginia.     Code  W.  Va.,  Ch.  135,  ?  16. 
'Eule  1,  Appendix  1;  2  Barton's  Law  Pr.,  p.  1363. 

*  EfBuger  v.  Kenny,  24  Grat.  120.  But  where  a  party  has  a  reasonable  time 
within  which  to  object  to  an  appeal  bond  as  defective,  but  fails  to  do  so  until  it  is 
too  late  for  the  other  party  to  give  a  new  bond  or  have  another  appeal  allowed,  the 
appeal  wiU  not  be  dismissed.     Va.  F.  &  M.  Ins.  Co.  v.  N.  Y.  C.  Co.,  95  Va.  515. 
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But  the  time  within  which  a  bond,  required  as  a  condition  to 
an  appeal  or  supersedeas,  may  be  given,  is  limited  by  the  statute,' 
which  provides  that  the  appeal  or  supersedeas  shall  be  dismissed 
whenever  it  appears  that  one  year  has  elapsed  since  the  date  of 
the  final  judgment  or  decree  before  such  bond  is  given  as  is  re- 
quired to  be  given  before  the  appeal  takes  effect.  The  result  of 
this  is  to  require  not  only  that  the  appeal  shall  be  obtained  within 
the  time  fixed  by  the  statute,  but  that  it  must  further  be  made 
effectual  by  the  execution  of  the  bond  within  that  time.  In  cal- 
culating this  period,  however,  the  time  which  shall  elapse  between 
presenting  the  petition  for  the  appeal  and  the  delivery  of  the  rec- 
ord with  the  petition  required  by  law  to  the  clerk  of  the  appellate 
court,  shall  be  excluded  from  the  computation  of  the  one  year.^ 

When  the  appeal  is  granted,  the  court  or  judge  so  granting  it 
names  in  the  order  the  amount  of  the  bond  required.  It  is  then 
the  duty  of  the  clerk  of  the  court  of  appeals  at  the  place  of  ses- 
sion where  the  case  is  to  be  docketed,  to  endorse  on  the  summons 
which  he  shall  issue,  that  the  appeal  is  not  to  be  effectual  until 
such  bond  be  given  before  the  clerk  of  the  court  below,  whose 
duty  it  then  is  to  take  the  bond  and  to  endorse  on  the  summons 
the  fact  that  it  has  been  executed  and  the  names  of  the  sureties 
thereon.'  It  is  his  duty  first,  however,  to  see  that  the  surety 
offered  is  sufficient,  and  he  should  refuse  to  accept  insufficient  se- 
curity, and  in  cases  of  doubt  on  his  part,  should  require  evidence 
of  sufficiency.  If  personal  security  is  taken  the  surety  (or  at 
least  one  sufficient  surety)  should  be  a  resident  of  the  State ;  but 
corporations  organized  for  that  purpose  under  the  laws  of  any 
State  of  the  United  States  or  foreign  country,  may,  when  they 

'  Code,  ?  3474.  The  limit  in  Virginia  is  one  year,  but  ia  West  Virginia  it  is 
five  years.     Code  W.  Va.,  Ch.  135,  I  17. 

'  See  the  law  (then  Code  1873,  Ch.  178,  ?  17,  as  amended  by  act  of  January  17, 
1877,  Acta  1876-7,  p.  30,  but  now  J  3474  of  Code)  construed  in  Pace  v.  Ficklin's 
Ex' or  et  ah,  76  Va.  292.  See  also  Vol.  1,  p.  5  and  notes.  Barton's  Law  Pr.,  and 
Acker  v.  A.  &  F.  RaUroad  Co.,  84  Va.  648. 

»  Code,  I  3471;  Code  W.  Va.,  Ch.  135,  J  15, 
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come  within  the  provisions  and  conditions  of  the  statute,  be  ac- 
cepted as  surety  on  the  bond.^ 

When  the  appeal  is  to  the  supreme  court,  it  is  required  that  the 
appellant  give  bond  with  sufficient  security  to  prosecute  the  ap- 
peal to  effect,  and  answer  all  damages  and  costs,  on  affirmance  of 
the  decree,  or,  if  he  does  not  wish  to  supersede  execution,  suffi- 
cient security  to  answer  the  costs  in  case  of  affirmance.^ 

The  security  in  this  court  is  taken  in  the  form  of  a  bond  exe- 
cuted by  the  party  seeking  the  review,  with  one  or  more  sureties 
satisfactory  to  the  judge  to  whom  the  citation  is  submitted  for 
signature.  The  bond  is  prepared  and  submitted  with  the  names 
of  the  proposed  sureties,  upon  the  application  for  the  signature  to 
the  citation,  which  may  be  made  to  the  judge  ^  at  chambers  as 
well  as  in  open  court.  All  the  appellants  need  not  sign  the  bond, 
and  it  may  be  approved  by  the  court  as  satisfactory  and  complete 
security  by  whomsoever  it  may  be  executed.*  If  the  bond  is  not 
satisfactory  to  the  judge  to  whom  it  is  submitted,  and  an  altera- 
tion in  its  terms  is  necessary,  it  must  be  executed  anew  by  the 
sureties ;  and  notwithstanding  its  acceptance  by  the  judge,  who 
signs  the  citation,  the  supreme  court  may,  on  motion,  increase  or 
diminish  the  amount,  or  require  additional  sureties  as  justice  may 

require.' 

Maturing  the  Cause  for  Hearing. 

§  370.  In  the  State  court  of  appeals  the  clerk  dockets  the 
causes  from  each  circuit  separately  in  the  order  in  which  they 
mature,*  and  they  are  heard  in  that  order,  except  that  it  is  pro- 

1  Act  of  March  5,  1894;  Acta  1893-4,  p.  764. 

'Abbott's  U.  S.  Pr.,  Vol.  2,  p.  239.  For  the  requirements,  where  a  supersedeas 
is  obtained,  see  supreme  court  Eule  32,  Abbott's  U.  S.  Pr.,  Vol.  1,  p.  131. 

'The  bond  cannot  be  taken  by  the  clerk.  O'Eiely  v.  Edmigton  96  U.  S.  724; 
Haskins  v.  Bail  way  Co.,  109  U.  S.  106.  But  after  the  close  of  the  term  the  cita- 
tion must  issue  and  be  served  before  the  security  can  be  approved  and  the  appeal 
completed.     Id. 

*  As  to  form,  sufficiency,  etc.,  see  Dest/s  Fed.  Procedure,  ?  1000,  and  cases 
cited. 

5  Abbott's  U.  S.  Pr.,  Vol.  2,  p.  258  et  seq. 

•  Code,  2  3481. 
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vided  by  the  statute '  that  the  court  may  hear  out  of  its  turn  cer- 
tain specified  causes,  and  any  others  which  it  may  see  good  cause 
for  so  hearing. 

In  the  supreme  court,  where  the  citation  is  duly  issued,  served 
and  returned,^  and  the  record  completed  and  filed,  the  cause  is 
docketed  by  the  clerk  and  heard  in  its  turn.^ 

The  Argument. 

§  371.  In  the  court  of  appeals  of  Virginia  the  appellant  has 
the  right  to  open  and  conclude  the  argument,  and  two  hours  is 
allowed  to  each  side,  to  be  divided  as  counsel  elect  among  them- 
selves. In  very  important  cases,  where  the  application  is  made 
before  the  argument,  the  court  sparingly  allows  an  extension  of 
the  time. 

In  the  supreme  court  two  counsel  only  may  speak  on  a  side,^ 
and  without  special  leave,  granted  before  the  argument  begins,  no 
counsel  may  speak  more  than  two  hours. 

In  both  courts  printed  briefs  are  required  to  be  filed  in  advance 

of  the  argument,  but  in  the  State  court  the  appellant  may  rely  on 

his  petition. 

Revival  of  a  Suit. 

§  372.  If  a  party  dies  before  appeal  his  personal  representative 
should  be  made  a  party  to  the  appeal.  If  in  the  State  court  he 
dies  pending  the  appeal,  the  statute  °  gives  the  court  of  appeals  the 
right  to  enter  a  judgment  or  decree  in  guch  cases  as  if  the  death 
had  not  occurred,  but  that  court  has  by  rule '  declared,  that  when 
any  process  to  revive  a  suit  on  the  death  of  a  party,  either  plain- 
tiff or  defendant,  shall  be  returned  executed,  there  shall  be  at  least 
sixty  days  allowed  to  the  party,  or  parties,  in  whose  name,  or 

>  Code,  ?  3481. 

2  Abbott's  V.  S.  Pr.,  Vol.  2,  pp.  253-256. 

^  Bules  of  supreme  court,  No.  9. 

'  Id.,  No.  21.     Same  rule  in  the  State  court.     Eules  3-14. 

5  Cited  Ante,  Vol.  1,  p.  176,  note. 

«  Eule  7. 
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names,  such  suit  may  be  revived,  to  prepare  for  the  trial  thereof; 
and  the  proper  practice  in  any  such  case  is  to  revive  the  cause  by 
process,  unless  the  dead  parties'  interests  are  substantially  repre- 
sented by  other  parties  to  the  cause. 

In  the  supreme  court  of  the  United  States,  if  a  party  dies  pend- 
ing an  appeal,  his  personal  representative  may  voluntarily  appear, 
but  if  he  does  not  so  appear  the  other  party  may,  on  motion,  ob- 
tain an  order  that  unless  such  representative  shall  become  a  party 
within  the  first  ten  days  of  the  ensuing  term  the  party  moving  for 
such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ 
of  error  or  appeal  dismissed ;  and  if  the  party  so  moving  shall  be 
plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and  on 
the  hearing  have  the  cause  reversed  if  it  be  erroneous. 

When  the  death  of  a  party  is  suggested,  and  his  representative 
does  not  appear  by  the  tenth  day  of  the  second  term  next  suc- 
ceeding the  suggestion,  and  no  measures  are  taken  by  the  opposite 
party  within  that  time  to  compel  appearance,  the  case  will  abate. 
The  order  of  revival  must  be  published.^ 

Pleas  in  the  Court  of  Appeals. 

§  373.  It  is  competent  to  a  defendant  in  error  to  plead  to  an 
appeal  his  compliance  with  the  decree  appealed  from,  and  upon 
that  point  the  court  of  appeals  will  read  affidavits.^ 

When  a  Decree  will  be  Reversed,  Affirmed  or  Amended. 

§  374.  When  the  decision  of  the  lower  court  is  wrong  and 
works  an  injury  to  any  party,  and  that  party  complains  of  it  and 
asks  relief  against  it,  it  will  be  reversed  to  the  extent  that  it  is  so 
injurious. 

•Abbott's  U.  S.  Pr.,  Vol.  2,  p.  248;  Desty's  Fed.'  Procedure,  p.  255;  Eule  of 
supreme  court,  No.  15. 

''  Erskine  v.  Henry  and  Wife  et  ah,  6  Leigh,  378.  But  the  affidavits  must  have 
been  taken  after  notice  to  the  opposite  party,  or  good  cause  must  be  shown  why 
such  notice  was  not  given.     Eule  1,  court  of  appeals  of  Virginia. 

37 
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In  addition  to  the  provisions  of  the  statute  ^  that  forbid  the 
reversal  of  a  decree  because  of  certain  informalities  or  omissions, 
it  is  generally  true  that  an  appellant  cannot  secure  a  reversal  be- 
cause of  irregularities  in  the  court  below  for  which  he  himself  is 
accountable,  nor  for  errors  of  his  own  committing.^  He  cannot 
complain  of  errors  beneficial  or  not  injurious  to  him,'  nor  can  he 
have  the  case  reversed  for  lack  of  local  jurisdiction  if  .the  objec- 
tion was  not  made  in  time  and  in  the  court  below  ;  *  nor  because 
of  an  order  granting  a  continuance,*  but  a  refusal  to  grant  a  con- 
tinuance will  be  ground  of  error  if  the  refusal  is  plainly  erroneous.^ 

In  the  courts  of  the  United  States  no  exercise  of  a  discretionary 

'  Code,  a  3449,  3450.  3.  No  judgment  or  decree  shall  be  stayed  or  reversed 
for  the  appearance  of  either  party,  being  under  the  age  of  twenty-one  years,  by 
attorney,  if  the  verdict  (where  there  is  one)  or  the  judgment  or  decree  be  for  him 
and  not  to  his  prejudice;  or  for  want  of  warrant  of  attorney;  or  for  the  want  of  a 
similiter,  or  any  misjoining  of  issue;  or  for  any  informality  in  the  entry  of  the 
judgment  or  decree  by  the  clerk;  or  for  the  omission  of  the  name  of  any  juror; 
or  because  it  may  not  appear  that  the  verdict  webs  rendered  by  the  number  of 
jurors  l-equired  by  law;  or  for  any  defect,  imperfection,  or  omission  in  the  plead- 
ings which  could  not  be  regarded  on  demurrer;  or  for  any  other  defect,  imperfec- 
tion, or  omission  which  might  have  been  taken  advantage  of  on  a  demurrer  or 
answer,  but  was  not  so  taken  advantage  of. 

4.  No  decree  shall  be  reversed  for  want  of  a  replication  to  the  answer,  where 
the  defendant  has  taken  depositions  as  if  there  had  been  a  replication;  and  when 
it  appears  that  there  was  a  full  and  fair  hearing  on  the  merits,  and  that  substan- 
tial justice  has  been  done,  a  decree  shall  not  be  reversed  for  want  of  a  replication, 
although  the  defendant  may  not  have  taken  depositions;  nor  shall  it  be  reversed 
for  any  informality  in  the  proceedings,  at  the  instance  of  a  party  who  has  taken 
depositions. 

The  statute  of  West  Virginia  is  substantially  the  same.  Code  W.  Va.,  Ch.  135, 
U  3,  4. 

A  defective  bill  may  be  aided  by  the  answer  and  the  evidence,  but  where  a  bill 
fails  to  state  a  case  proper  for  relief  in  equity,  the  court  will  dismiss  it  at  the  hear- 
ing, though  no  objection  has  been  made  in  the  pleadings  (Salamone  v.  Keiley,  80 
Va.  86),  for  a  failure  to  state  any  cause  of  action  is  not  cured  by  the  statute.  N. 
&  W.  R.  E.  Co.  V.  Wysor,  82  Va.  250. 

'  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  867.  Nor  of  points  decided  by  the  court  be- 
low.    Belk  V.  Meagher,  14  Otto  (104  U.  S.  E. ),  279. 

°  Id.  and  cases  cited. 

^Ante,  Vol.  1,  p.  390. 

'Mmor's  Inst.,  Vol.  4,  Pt.  1,  p.  869. 

"id. 
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function  is  ground  of  exception ;  that  is,  in  the  case  of  a  continu- 
ance, the  grant  or  refusal  of  a  new  trial,  the  opening  or  conclusion 
of  a  cause,  and,  in  other  such  like  cases,  the  determination  of  the 
lower  court  is  final/ 

A  cause  will  not  be  reversed,  as  it  respects  a  party  not  inter- 
ested^ or  not  appealing,  unless  his  interests  are  identical  with 
those  of  the  party  who  does  appeal,  and  are  directly  connected 
therewith.'  Nor  can  advantage  of  error  be  taken  in  the  court  of 
appeals  of  any  matter  that  should  be  pointed  out  by  proper  excep- 
tion in  the  court  below,*  or  in  cases  in  which  by  the  provisions  of 
the  statutes  errors  might  and  should  have  been  corrected  in  the 
court  below.* 

If  from  an  examination  of  the  whole  record  it  appears  that  a 
decree  is  substantially  correct  it  will  not  be  reversed,  notwith- 
standing on  some  particular  point  it  may  be  open  to  question,  and 
although  the  court  below  may  have  given  an  erroneous  reason  for 
its  judgment.*  When  the  action  of  the  lower  court  is  definite, 
and  does  not  appear  from  the  record  to  be  wrong,  it  is  presumed 
to  be  right,^  and  if  the  decision  does  not  affect  the  actual  merits 
of  the  case  it  will  not  be  reversed.' 

The  want  of  proper  parties,  unless  merely  formal  parties   are 

^  Minor' s  Inst. ,  Vol.  4,  Pt.  1,  p.  869,  citing  Marine  Ins.  Co.  v.  Hod^on,  6  Cr. 
206;  PhU.  &  Tr.  E.  E.  Co.  v.  Stimpson,  14  Pet.  448;  Sims  v.  Hundley,  6  How.  1; 
Day  V.  Woodworth,  13  How.  2S3;  Doswell  v.  De  la  Lanza,  20  How.  29;  Spencer 
■V.  Lapsley,  20  How.  267;  Johnston  v.  Jones,  1  Bl.  210;  Pomeroys,  &c.  v.  State 
Bank  of  Indiana,  1  Wall.  592;  Cook  u.  Burnley,  11  Wall.  659. 

^  Elcan'  s  Adm'  r  v.  Lancastrian  School  et  als,  2  P.  &  H.  53. 

'  Ante,  ?  360,  Div.  4. 

*  Exceptions  to  commissioner's  reports.  Ante,  J  197-199;  Exceptions  to  deposi- 
tions, Ante,  §  223;  Exceptions  to  the  competency  of  witness,  Id.;  Exceptions  for 
want  of  parties.  Ante,  Vol.  1,  p.  235  to  238. 

^Ante,  §  242;  Code,  §  3457;  Code  W.  Va.,  Ch.  134,  U  5,  6. 

*  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  870,  and  cases  cited. 
'  Id.,  p.  871,  and  cases  cited. 

^Kincheloe  v.  Tracewell,  11  Grat.  587.  The  presumption  always  is  that  the 
judgment  of  the  lower  court  was  right  (Wright  v.  Smith,  81  Va.  777;  Ball  v.  Cox, 
1  S.  E.  E.  673),  and  if  the  decree  be  wrong  from  mere  clerical  error  it  wiU  be 
amended  and  affirmed.     Bee  v.  Burdett,  23  W.  Va.  744.     The  decree  will  not  be 
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omitted,  as  we  have  before  seen,'  is  good  ground  for  reversal,  al- 
though the  objection  was  not  made  or  noticed  in  the  court  below ; 
but  in  the  supreme  court  of  the  United  States  it  has  been  held 
that  appearance  and  pleading  to  the  merits  waives  the  objection 
of  want  of  proper  parties.^ 

Where  a  plaintiff  has  shown  no  right  to  specific  relief,  and  his 
bill  is  dismissed,  the  appellate  court  will  not  reverse  the  decree  to 
enable  him  to  introduce  new  parties,  and  thereby  make  a  new 
case  on  the  merits ;  but  where  he  has  shown  a  right  to  relief 
against  parties  before  the  court,  but  has  omitted  to  make  other 
necessary  parties,  the  bill  will  not  be  dismissed,  but  he  will  be 
permitted  to  amend  his  bill,  and  add  the  necessary  parties,  and 
for  this  purpose  the  court  of  appeals  will  send  the  case  back  to 
the  court  below.^ 

Where  the  defendant,  not  having  filed  an  answer,  demurred  to 
the  bill,  and  the  court  overruled  the  demurrer,  the  court  of  ap- 
peals refused  to  reverse  the  case,  as  the  only  question  was  upon 
the  construction  of  a  will,  and  the  defendant  had  not  asked  leave 
to  file  an  answer.'' 

In  reversing  a  cause,  the  appellate  court  will  have  due  regard 

reversed  for  the  erroneous  exclusion  of  evidence  if  on  the  whole  it  is  right  (Eorer 
Iron  Co.  V.  Trout,  83  Va.  399;  Ball  v.  Stewart,  41  W.  Va.  654;  Croft  v.  Hanover 
F.  Ins.  Co.,  W.  Va.,  21  S.  E.  E.  857),  nor  in  such  case  for  the  admission  of  in- 
competent evidence.  Ball  v.  Stewart,  41  W.  Va.  654.  Points  not  raised  in  the 
court  below  will  not  be  considered  on  appeal  (Eonald  v.  The  Bank,  90  Va.  813), 
but  want  of  jurisdiction  in  equity  may  be  objected  to  at  any  time.  Witz,  Biedler 
&  Co.  V.  MuUins'  Per.  Eeps.,  90  Va.  805. 

'  Ante,  Vol.  1,  p.  235  to  238. 

^Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  868,  and  cases  cited.  In  West  Virginia  it  is 
held  that  judgment  creditors,  and  all  the  defendants  thereto,  of  judgments  of  rec- 
ord in  the  counties  where  the  land  lies,  should  be  made  parties  to  a  judgment 
creditor's  bill,  but  where  this  was  omitted,  and  there  was  a  general  convention  of 
creditors  before  a  commissioner,  it  was  declared  that  the  cause  would  not  be  re- 
versed for  this  omission.     Norris,  Caldwell  &  Co.  v.  Bean  et  ak,  17  W.  Va.  655. 

'Jameson's  Adm'x  v.  Deshields,  3  Grat.  5. 

*  Brent  i).  Washington's  Adm'r,  18  Grat.  526. 
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to  the  interests  of  the  appellees,'  and  will  often  amend  minor 
errors  and  confirm  the  decree  of  the  court  below  as  thus  amended. 
This  rule  applies  mainly  to  formal  defects  or  irregularities  in  pro- 
viding for  the  enforcement  of  the  court's  decree  where  no  prin- 
ciple of  law  is  involved.  The  statute^  moreover  provides,  that 
if  it  appears  that  either  before,  or  since  an  appeal  was  allowed, 
the  decree  has  been  amended,  the  appellate  court  must  affirm  the 
decree  unless  there  be  other  error ;  and  if  it  appears  that  the 
amendment  ought  to  be,  and  has  not  been  made,  the  appellate 
court  may  make  such  amendment,  and  affii'm  in  like  manner  the 
decree  unless  there  be  other  error. 

Sometimes,  too,  it  happens  that  a  decree  is  wrong  in  part,  and 
partly  right,  when  it  will  be  reversed  as  to  the  erroneous  part  and 
affirmed  as  to  the  residue.^ 

When  an  Appeal  will  be  Dismissed. 

§  375.  An  appeal,  although  granted,  may,  on  motion,  after  due 
notice,  or  upon  the  return  of  a  rule  ordered  to  be  issued  and  duly 
served,  be  dismissed*  for  a  variety  of  reasons,  such  as  the  bond 
not  having  been  executed,  or  being  insufficient ;  the  failure  of  the 
plaintiff  to  have  the  record  printed,  or  to  pay  the  costs  required 

'  Minor's  Inst.,  Vol.  4,  Pt.  1,  p.  877.  In  the  United  States  courts  cross  appeals 
must  be  conducted  like  any  other  appeals  (Hilton  v.  Dickinson,  108  TJ.  S.  165), 
but  in  the  court  of  appeals  of  Virginia  error  against  the  appellee  will  be  regarded 
upon  mere  suggestion,  or  the  court  wUl,  of  its  own  motion,  correct  it,  often  revers- 
ing the  case  for  the  appellee  and  decreeing  costs  in  his  favor. 

^  Code,  ?  3452;  Code  W.  Va.,  Ch.  134,  §  6.  ' 

'  Gray  et  al  v.  Stuart  &  Palmer,  33  Grat.  351. 

*  Under  the  former  statute  (Code  1873,  Ch.  178,  §  18)  an  order  dismissing  an 
appeal  or  writ  of  error  was  held  to  effect  the  same  purpose  as  an  affirmance  (Cobb's 
Assigne  v.  Gilchrist,  80  Va.  503),  and  this  even  if  the  dismissal  was  for  failure  to 
print  the  record.  Woodson's  Ex' or  v.  Leybum,  &c.,  83  Va.  843.  But  by  J  3475 
Code,  it  is  now  provided  that  if  the  dismissal  was  for  failure  to  print  the  record 
or  to  pay  the  writ  tax  in  time,  for  good  cause  shown,  on  motion  after  notice  the 
court  may,  on  the  conditions  prescribed  in  the  statute,  set  aside  the  dismission  and 
proceed  with  the  hearing  of  the  case.  Upon  the  dismissal  of  an  appeal  by  the 
supreme  court  of  the  United  States  under  Kule  16  it  will  not  be  reinstated  unless 
good  cause  be  shown  therefor.     James  v.  McCormack,  105  U.  S.  265. 
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by  the  statute  ;  because  where  the  error  complained  of  is  of  the 
character  indicated  by  the  statute/  a  motion  was  not  made  in  the 
court  below  to  correct  it ;  because  the  right  of  appeal  is  barred 
by  the  statute  of  limitations ;  because  the  decree  complained  of  is 
not  a  proper  subject  of  'appeal ;  for  want  of  parties ;  because  of 
lack  of  service  of  process ;  or  when  for  any  cause  an  appeal  has 
been  improvidently  awarded.^ 

In  the  supreme  court  of  the  United  States  the  same  general 
rules  prevail,^  but  where  through  accident  none  or  a  defective 
bond  has  been  filed,  that  court  will  not  dismiss  the  appeal  if  it  is 
in  all  other  respects  regular,  except  on  failure  to  comply  with  an 
order  to  give  the  proper  security  within  such  reasonable  time  as 
the  court  may  prescribe.''  Where  this  court  "has  not  jurisdiction 
the  appeal  will  be  dismissed,  although  neither  party  asks  it,  and 
if  a  transcript  of  the  record  is  not  sent  to  the  court  in  time  the 
appeal  becomes  invalid,  and  cannot  be  revived ; ''  but  where  a  no- 
tice is  necessary  it  must  be  regularly  served,  and  must  specify  the 
time  when  such  motion  will  be  made.^ 

The  DecreeJ 

§  376.  The  statute '  declares  that  the  appellate  court  shall  affirm 
the  judgment  or  decree  if  there  be  no  error  therein,  and  reverse 
the  same,  in  whole  or  in  part,  if  erroneous,  and  enter  such  judg- 
ment, decree  or  order  as  the  court  whose  error  is  sought  to  be 
corrected  ought  to  have  entered,  affirming  in  those  cases  where 
the  voices  on  both  sides  are  equal;   provided,  however,  that  in 

'  Code,  ?  3451;  Ante,  U  242,  373. 

"  Cocke  et  als  v.  Minor  et  als,  25  Grat.  246;  Boss's  Adm'r  v.  Eeid  and  Wife  8 
Grat.  229.  ' 

'Abbott's  U.  S.  Pr.,  Vol.  2,  p.  262;  The  "D.  R.  Martin,"  91  U.  S.  E.  (lOtto), 
365;  Masterson  v.  Herndon,  10  Wall.  416. 
'Abbott's  U.  S.  Pr.,  Vol.  2,  p.'  258. 
^  Edmondson  v.  Bloomshire,  7  WaU.  306. 

'  Glenny  v.  Langdon,  94  U.  S.  E.  (4  Otto),  604;  Thomas  &  Co.  v.  Woodridse, 
23  Wall.  283.  "uuunuge, 

'  See  also  Ante,  ?  258. 
8  Code,  ?  3485. 
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order  to  declare  in  any  case  any  law  null  and  void  by  reason  of 
its  repugnance  to  the  Federal  Constitution,  or  the  constitution  of 
the  State,  it  shall'  be  necessary  that  a  majority  of  the  judges  elected 
to  the  supreme  court  of  appeals  should  concur.' 

When,  pending  an  appeal,  the  defendant  satisfies  the  decree, 
upon  its  being  reversed  the  circuit  court  should  make  an  order  of 
restitution  in  his  favor.^  In  the  supreme  court  of  the  United 
States  the  statute  ^  provides  that  upon  the  reversal  of  a  decree  the 
supreme  court  shall  enter  such  decree  as  the  court  below  should 
have  entered,  except  that  when  the  reversal  is  in  favor  of  the 
plaintiff  or  petitioner  in  the  original  suit,  and  the  matter  to  be 
determined  is  uncertain,  the  court  shall  remand  the  cause  for  a 
final  decree. 

The  Decree  for  Costs. 

§  377.  With  the  decree  of  reversal  or  affirmance  the  court  of 
appeals  also  gives  a  decree  for  costs  as  directed  by  the  statute,*  in 
favor  of  the  party  substantially  prevailing.  This  may  be  the 
plaintiff  or  defendant,  as  the  result  of  the  cause  in  the  court  of 
appeals  may  determine,  and  it  sometimes  happens  that  although  a 
cause  is  reversed,  costs  are  decreed  in  favor  of  the  appellee.  This 
is  the  result  when  the  decree  is  affirmed,  the  appeal  dismissed,  or 
the  cause  remanded  to  the  lower  court  after  being  affirmed.^ 

1  See  a  discussion  of  this  provision  of  the  statute  by  Prof.  Minor,  Minor's  Inst., 
Vol.  4,  Pt.  1,  p.  865. 

'  Jones  V.  Bradshaw  et  als,  16  Grat.  355;  Flemings  v.  Riddick,  5  Grat.  272.  See 
also  Little  v.  Bunce,  7  N.  H.  485;  28  Am.  Dec.  363,  and  the  cases  cited  on  p.  368 
et  seq.  Keck  v.  Allender,  "W.  Va. ;  26  S.  E.  R.  439;  Ante,  pp.  872,  982.  A* compro- 
mise after  the  decree  complained  of  will  prevent  jurisdiction  in  the  appellate  court, 
and  that  court  will  hear  evidence  outside  of  the  record  when  deemed  necessary  by 
the  court  for  determining  its  action.     Dakota  County  v.  Gliddeu,  113  U.  S.  222. 

'Abbott's  U.  S.  Pr.,  Vol.  1,  p.  11. 

*  Code,  ?  3548. 

^  Strother  et  o&  v.  Hull  et  als,  23  Grat.  652;  Kent  v.  Mathews  and  Jackson,  12 
Leigh,  573;  Harman  v.  Odell,  6  Grat.  207;  Williamson's  Ex' or  v.  Howard,  2 
Rob.  1. 
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The  Decree  for  Damages. 

§  378.  Where  a  decree  for  the  payment  of  mx)ney  is  afBrmed, 
the  court  is  required  by  the  statute  ^  to  decree  a  sum  in  damages 
to  the  appellee,  sufficient  to  cover  interest  on  the  principal,  inter- 
est and  costs,  from  the  time  of  the  appeal,  mitil  a  copy  of  the  de- 
cision is  entered  in  the  order-book  of  the  court  below,  which 
damages  shall  be  in  satisfaction  of  all  interest  during  that  time. 
Where  the  decree  is  not  for  the  payment  of  money,  the  damages 
shall  be  in  such  specific  sum  as  the  appellate  court  may  deem  rea- 
sonable, not  being  more  than  one  hundred  dollars,  or  less  than 
thirty  dollars  ;  the  last  named  sum  being  that  usually  awarded. 

The  Finality  of  the  Decree. 

§  379.  This  subject  has  already  been  considered^  with  special 
reference  to  decrees  of  the  lower  courts.  A  decree  of  the  court 
of  appeals,  unless  a  rehearing  is  allowed  within  the  time  provided 
by  the  statute  is,  when  the  term  is  ended,  or  when,  before  the  end 
of  the  term,  the  decree  has  been  directed  to  be  certified  to  the 
court  below,'  final  and  irreversible  as  to  the  questions  decided  by 
the  lower  court  and  passed  on  upon  appeal.* 

>  Code,  §  3486;  Code  W.  Va.,  Ch.  135,  I  27.  Under  the  former  statute  (Code 
1873,  Ch.  178,  I  13)  the  bond  executed  as  a  condition  to  the  appeal  only  covered 
the  specific  damages  provided  for  by  the  statute  (Code  1873,  Ch.  178,  J  24;  now 
Code,  I  3486)  and  was  not  intended  to  cover  the  rents  and  profits  of  real  estate  in 
the  possession  of  the  appellant.  Cardwell  v.  Allen,  Trustee,  28  Grat.  184.  But 
the  statute  of  Virginia  has  been  changed  in  this  respect.  Code,  ?  3470.  See 
CodeW.  Va.,  Ch.  135,  §  14. 

'Antefi  237. 

» Code,  i  3490. 

•Burton  v.  Brown's  Ex'ors,  22  Grat.  1;  Campbell's  Ex' or  v.  Campbell's  Ex' or. 
Id.  649;  DeneufvUle's  Adm'r  v.  Travis'  Adm'r,  5  Grat.  28.  The  court  will  con- 
sider on  a  second  appeal  only  the  proceedings  subsequent  to  its  first  mandate.  The 
re-examination  cannot  extend  to  anything  decided  on  the  first  appeal.  The 
"Lady  Pike,"  96  U.  S.  461;  N.  Y.  Life  Ins.  Co.  v.  Clemmitt,  77  Va.  366;  Mil- 
lei-'s  Adm'r  v.  Cook's  Adm'r,  77  Va.  806;  McCormick's  Ex' or  v.  Wright's  Ex" or, 

79  Va.  524;  Effinger  v.  Kenny,  Trustee,  79  Va.  551;  Stuart  &  Palmer  v.  Preston, 

80  Va.  625;  Findlay  v.  Trigg's  Adm'r,  83  Va.  539;  Morgan  v.  Ohio  E.  Co.,  W. 
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An  appeal  from  a  decree  brings  up  the  whole  proceedings  in 
the  cause  prior  to  the  decree,  and  either  party  can  have  any  error 
against  him  in  those  proceedings  corrected  without  the  necessity 
for  a  cross-appeal  in  any  case ;  and  if  any  party  fails  to  complain 
of  such  error,  and  a  decree  is  made  upon  the  appeal  without  cor- 
recting or  noticing  the  error,  such  party  will  be  concluded  by  the 
decree  from  appealing  afterwards.^ 

It  has  been  held,^  however,  that  although  the  lower  court  is 
bound  to  follow  the  instructions  given  it  by  the  appellate  court, 
yet  when  the  decree  has  plainly  been  framed  as  regards  a  minor 
point  on  a  supposition  which  is  proved  by  the  subsequent  course 
of  things  to  be  without  base,  the  mandate  must  not  be  so  followed 
as  to  w«rk  manifest  injustice,  but,  on  the  contrary,  must  be  con- 
strued otherwise  and  reasonably. 

Rehearing  a  Cause. 

§  380.  The  court  of  appeals  of  Virginia  may  hear  and  review 
any  cause  decided  by  it  within  the  last  fifteen  days  of  the  preced- 
ing term  if  the  application  is  made  before  the  end  of  the  term  or 
within  fifteen  days  after  the  commencement  of  the  next  term : 
provided  that  one  of  the  judges,  who  decided  the  cause  adversely 
to  the  applicant,  shall  certify  that,  in  his  opinion,  there  is  good 
cause  for  such  rehearing ;  but  beyond  this  provision  of  the  stat- 
ute,' and  except  in  strict  conformity  therewith,  the  court  of  ap- 
peals cannot  rehear  any  cause  decided  by  it  at  a  previous  term.^ 

Va.,  19  S.  E.  E.  591.  "Whatever  is  contained  in  the  record  on  an  appeal  is 
supposed  to  have  been  passed  upon,  and  whatever  is  passed  upon  here,  and  what- 
ever might  have  been  passed  upon,  in  consideration  of  the  record,  is  concluded 
and  settled,  and  cannot  be  reopened  by  the  lower  court."  Krise  v.  Byan,  90  Va. 
711;  Campbell  v.  Campbell,  22  G-rat.  640.  A  defence  growing  out  of  matter  that 
happens  after  a  mandate  is  sent  down,  can  only  be  availed  of  by  an  original  pro- 
ceeding appropriate  to  the  relief  sought.     Mackall  v.  Kichards,  116  U.  S.  45. 

1  Campbell  v.  CampbeU,  22  Grat.  672;  Young  v.  CabeU,  27  Grat.  761. 

2  Railroad  Co.  v.  Soutter,  2  Wall.  510. 

'  Code,  ?  3492,  as  amended  by  Acts  1887-8,  p.  17. 
^GriflSn's  Exor  v.  Cunningham,  20  Grat.  31. 
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Enforcement  oj  Decrees  of  the  Appellate  Courts. 

§  381.  The  court,  from  which  any  case  may  have  come  to  the 
court  of  appeals,  must  enter  the  decision  of  the  appellate  court  as 
its  own,  and  execution  may  issue  thereon  accordingly.  If  such 
decision  be  received  by  the  clerk  of  the  court  below  in  vacation, 
he  is  required  by  the  statute '  to  enter  it  of  record  in  his  order- 
book,  and  thereupon  execution  may  issue,  and  such  proceedings 
be  had  in  the  case  as  would  have  been  proper  if  the  decision  had 
been  entered  in  court. 

The  supreme  court  of  the  United  States  enforces  its  decrees  in 
the  same  way,  through  the  lower  court,  and  where  the  appeal  is 
from  a  State  court,  it  may  send  its  process  either  to  the  Efppellate 
or  to  the  inferior  court.^ 

1  Code,  I  3490. 

» WUliams  v.  Brufiy,  102  U.  S.  E.  (12  Otto),  249. 
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FORMS   USED    IN   SUITS   IN   CHANCEEY. 

These  forms  have  been  taken  largely  from  those  found  in  Minor's  Institutes, 
Sands'  Suit  in  Equity  and  Matthews'  Forms;  but  wherever  it  was  deemed  best  they 
have  been  changed. 

No.  1. 

The  Memorandum  for  the  Commencement  of  a  Suit. 

Frederick  County,  to-wit : 

In  the  Circuit  Court, (1st  or  2d)  September  Rules,  1890. 

John  Doe) 

>  Bill  in  Chancery.     . 

Richard  Roe  and  Fannie  Roe,  his  wife,  James  Roe  and  John 
Hunter,  administrator  of  Jacob  Roe,  deceased,  adults  and  residents 
of  this  State;  Minnie  Roe  and  James  Roe,  infant  children  of 
Jacob  Roe,  deceased,  residents  of  this  State ;  Wm.  N.  Powell  and 
Amelia  Powell,  adults  and  non-residents  of  this  State;  Henry 
Black  and  Fannie  Jordan,  infants  and  non-residents  of  this  State ; 
the  unknown  children  of  Margaret  Wilson,  who  was  Margaret  Roe, 
and  now  deceased ;  and  C.  B.  Hancock,  sheriff  of  Frederick  county, 
Virginia,  and  committee  administrator  of  Neil  Wilson,  deceased. 
Q.,  G.  and  S.,  Solicitors  for  Complainant. 

The  clerk  will  appoint  A.  B.  (attorney  at  law)  guardian  ad  litem 
for  the  infant  defendants ;  he  will  make  publication  against  the 
non-resident  and  unknown  defendants,  as  per  accompanying  affi- 
davit, and  will  issue  process  against  the  resident  defendants  to  the 

(1st  or  2d)  September  Rules,  1890. 

Q.,  G.  &  S.,  Sols.' 

August  15,  1890. 

»  Code,  2  3223;  Code  W.  Va.,  Ch.  124,  5  5. 
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No.  2. 
The  Affidavit  of  Non-residence  and  as  to  the  Unknown  Defendants. 

Frederick  Connty,  to-wit : 

In  the  Clerk's  Office  of  the  Circuit  Court. 

Q personally  appeared  before  me  in  my  county  and  in 

the  clerk's  office  aforesaid,  and  made  oath  that  Wm.  N.  Powell 
and  Amelia  Powell,  adults,  and  Henry  Black  and  Fannie  Jordan, 
infants,  are  not  residents*  of  the  State  of  Virginia  (or  that  dili- 
gence has  been  used  and .  process  issued  in  vain  as  prescribed  by 
Code,  §  3230 ;  Code  W.  Va.,  Ch.  124,  §11),  and  that  the  children 
of  Margaret  Wilson,  who  was  Margaret  Roe,  but  now  deceased, 
are  or  may  be  interested  in  the  subject  to  be  disposed  of  in  this 
suit,  if  any  such  children  there  be,  and  that  their  names  are  un- 
known.^ 

Given  under  my  hand  this  15th  day  of  August,  1890. 

R.  L.  G.,  Clerk  of  the  Oircuit  Court  of  Frederick  Co.,  Va. 

No.  3. 

The  Summons  for  the  Commencement  of  a  8uit. 

The  Commonwealth  of  Virginia,^ 

To  the  Sheriff'  of  Frederick  County,  Greeting : 

You  are  hereby  commanded  to  summon  Richard  Roe,  Fannie 
Roe,  James  P.  Roe,  John  Hunter,  administrator  of  Jacob  Roe, 
and  Minnie  Roe  and  James  Roe  to  appear  at  the  clerk's  office  of 
the  circuit  court  of  Frederick  county,  at  rules  to  be  held  on  the 
first  (or  third)  Monday  in  September  next,  to  answer  the  bill  of 
complaint  of  John  Doe,  and  this  you  shall  in  no  wise  omit,  and 
have  then  there  this  writ. 

"Witness  R.  L.  G ,  clerk  of  said  court,  at  the  courthouse 

thereof,  this  15th  day  of  August,  1890,  and  in  the year  of 

the  conunonwealth. 

,  Clerk. 

1  Code,  §  3208. 

'  Code,  §  3230;  Code  W.  Va.,  Ch.  124,  §  11.  '  Ante,  Vol.  1,  p.  244. 
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No.  4. 
The  Return  on  the  Summons} 


The  within  summons  was  duly  executed  this  —  day  of , 

18 — ,  by  leaving  a  copy  thereof  with in  person.^ 

C.  B.  H.,  Sheriff  of  Frederick  Co.,  Va. 

" and  ,  the  within  named  persons  upon  whom 

this  process  was  directed  to  be  executed,  were  not  found  within 
my  bailiwick.* 

"  C.  B.  H.,  Sheriff  of  Fredenck  Go.,  Va." 

"  The  within  summons  was  duly  executed  on  the day  of 

,  18 — ,  by  delivering  a  copy  thereof  and  giving  informa- 
tion of  its  purport  to ,  the  wife  of (or  to  any  other 

person  found  at  his  residence),  the  said  (the  defendant) 

not  being  at  his  place  of  abode,  and  the  said (the  person 

with  whom  the  process  is  left)  found  there  being  a  member  of  the 

family  of ,  and  being  over  the  age  of  sixteen  years. 

"  C.  B.  H.,  Shenff  of  Fredenck  Co.,  Va."  * 

"  The  within  summons  was  duly  executed  by  posting  a  copy 

thereof,  on  the  day  of ,  18 — ,  at  the  front  door  of 

the  place  of  abode  of  the  within  named  ,  he  not  being 

found  there. 

"  C.  B.  H.,  Sheriff  of  Frederick  Co.,  Va." ' 

"  The  within    summons   was   duly  executed  upon   the  within 

named  defendant, (a  corporation,  and  giving  its 

name),  by  leaving  a  copy  thereof  with ,  the  president  (or 

other  officer  of  the  corporation  as  the  case  may  be),  in  the  county 

of ,  where  he  resides,  on  the day  of ,  18 — . 

"  C.  B.  H.,  Shenff  of  Frederick  Co.,  Va."  « 

1  Ante,  Vol.  1,  p.  250;  Code,  §  900.  Service  by  maU.  Code,  §  902;  Code  W. 
Va.,  Ch.  41,  §  10.  '  Code,  |  3220. 

'  Code,  I  3220.  *  Code,  §  3220.  <■  Code,  ?  3220. 

«Code,  i  3225,  as  amended  by  Acts  1895-6,  p.  445;  Code  W.  Va.,  Ch.  124, 
§§7,  8.  As  to  service  on  common  carriers  generally,  see  Code,  ^  3228.  Against 
a  railroad,  on  a  depot  agent.     Code  W.  Va.,  Ch.  52,  §  20. 
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No.  5. 
The  Process  by  Publication.^ 

State  of  Virginia. 

In  the  Circuit  Court  of  Frederick  Co.,  Va. 
A.  B. 

V. 

C.  D.,  B.  F.,  and  L.  M.  (give  names  of  all  defendants). 

The  object  of  this  suit  is  :  (here  state  the  object). 

It  appearing  by  affidavit  filed  in  this  suit  that  B.  F.  and  L.  M. 
are  not  residents  of  this  State,  they  are  hereby  required  to  appear 
within  fifteen  days  after  due  publication  of  this  order  in  the  clerk's 
office  of  our  court  and  do  what  is  necessary  to  protect  their  inter- 
ests in  this  suit. 

E.  L.  G.,  Clerk  of  the  Circuit  Court  of  FredericJc  Co.,  Va. 

(If  the  defendants  are  unknown  persons  the  statement  as  to  the 
affidavit  must  be  changed  accordingly.     See  Post,  No.  7.) 

No.  6. 

Certificate  of  Publication  and  Posting. 

"  I, ,  editor  of ,  a  paper 

published  in  the  county  of ,  do  hereby  certify  that 

the  above  notice  was  published  in  the  said  paper  once  a  week  for 
four  successive  weeks,  commencing  on  the day  of . 

" ,  mUor." 

(or  this  may  be  proved  by  affidavit.) 

To  which  shall  be  added  : 

"  I, ,  clerk  of  the Court  of ,  do 

hereby  certify  that  the  above  notice  was  duly  posted  at  the  front 
door  of  the  courthouse  of  the Court  of 

^Ante,  Vol.  1,  pp.  240,  249,  250,  252,  253,  254;  Code,  5  3231;   Code  W.  Va., 
Ch.  124,  U  11,  12. 
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on  the day  of ,  which  was  the  first  day  of  the 

term  of  said  court. 


-,  Clerh  of Court. 


» I 


No.  7. 

The  Order  of  Publication. 

(Enter  No.  5  in  the  Process  Book  and  add) : 
It  is  ordered  that  a  copy  of  this  order  be  published  in  the 
(a  newspaper  published  in  the  county  of ) 


once  a  weSk  for  four  successive  weeks,  and   that  another  copy 

thereof  be  posted  at  the  front  door  of  the  courthouse  of  this  county 

on  the  first  day  of  the  next  county  court  of  this  county. 

A  copy — Teste  : 

E.  L.  G.,  Olerk. 
Q.,  G.  &  S.,  Sols,  for  Compl'ts. 

If  the  publication  is  against  unknown  persons,  the  order  instead 
of  reciting  the  non-residence  of  the  parties  proceeded  against 
should  state : 

"  It  appearing  by  affidavit  that  the  names  of  the  children  of 

(or  the  heirs  of )  are  unknown, 

they  are  required  to  appear,"  etc.,  etc. 

No.  8. 
Bills  in  Chancery.  A 

In  the  United  States  Courts :  ^ 

"  To  the  Judge  of  the  Circuit  Court-  of  the  United  States  for  the 
District  of ,  A.  B.  : 

"  John  Doe,  of  Baltimore,  and  a  citizen  of  the  State  of  Mary- 
land, brings  this  bill  against  Richard  Roe,  of  Richmond,  and  a 
citizen  of  the  State  of  Virginia,  and  Wm.  Powell,  of  Philadel- 
phia, and  a  citizen  of  the  State  of  Pennsylvania. 

"And  thereupon  your  orator  complains  and  says,"  etc. 

^Ante,  Vol.  1,  pp.  249,  250;  Code,  ?  3231;  Code  W.  Va.,  Ch.  124,  ?§  12,  13. 
^Eule  20,  Equity  United  States  Courts;  Dest/s  Fed.  Procedure,  p.  280;  Fos- 
ter's Fed.  Pr.,  Vol.  2,  p.  1257;  Sands'  Suit  in  Equity,  p.  104. 
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In  the  State  Court :  ^  B 

"  To  the  Hon. ,  Judge  of  the  Court  of 


"Your  orator,  A.  B ,  complainiiig,  sheweth    unto    the 

court,  that ; "  or  "A.  B.,  who  sues  for  himself  and  such  others  the 
creditors  of  C.  D.,  deceased  (or  the  lien  creditors  of  C.  D.),  who 
shall  come  in,  take  part  in  and  share  the  costs  of  this  suit,"  or 
"  Your  orator,  A.  B.,  an  infant  of  tender  years,  who  sues  by  R.  B., 
his  next  friend,  complaining,  sheweth,"  etc.,  or  "  Your  oratrix, 
M.  C,  a  married  woman  and  a  minor,  the  wife  of  D.  C,  who  sues 
by  R.  B.,  her  next  friend,"  then  narrate  the  cause  for  which  the 
suit  is  brought. 

Where  the  Bill  is  for  Partition.  C 

"Your  complainant's  father,  T.  B.,  was  in  his  lifetime  seized 

and  possessed  of  certain  real  estate  lying  in  the  county  of 

(here  describe  it),  and  being  so  seized  and  possessed,  the  said  T.  B., 

on  or  about  the day  of ,  died  intestate,  leaving  your 

orators,  and  E,.  B.,  E.  B.,  and  S.  B.,  his  only  children  and  heirs  at 
law.  The  said  E.  and  S.  are  infants  under  the  age  of  twenty-one 
years.  And  your  orator  further  states  that  the  said  real  estate  is, 
as  he  believes,  susceptible  of  partition  among  the  parties  entitled 
thereto ;  but  if  it  cannot  be  so  divided,  then  your  orator  desires 
that  the  same  may  be  sold  and  the  proceeds  divided  among  the 
adults  and  the  infant  parties  according  to  their  respective  rights ; 
the  shares  of  the  infants  to  be  held  as  directed  by  the  statute  in 
such  case  made  and  provided.  Should  the  property  not  be  divisible 
in  kind,  complainant  believes,  and  here  states,  that  the  interests 
of  those  who  are  entitled  to  the  said  real  estate,  or  its  proceeds, 
will  be  promoted  by  a  sale  of  the  whole  of  the  same,  or  by  an 
allotment  of  part  and  sale  of  the  residue.     Forasmuch,  therefore, 

'  Code  W.  Va.,  Ch.  125,  g  37,  form  prescribed,  "may  be  in  form  or  in  substance 
as  follows." 
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as  your  orator  is  remediless  in  the  premises  save  by  the  aid  of  a 
court  of  equity,  he  prays  that  the  said  E.  B.,  E.  B.  and  S.  B.,  may 
be  made  parties  defendants  to  this  bill  and  required,  but  not  on 
their  oaths,  to  answer  the  same,  the  oath  being  hereby  waived,'  the 
said  adult  in  his  own  proper  person,  and,  the  infants  by  guardian 
ad  litem;  that  a  proper  guardian  ad  litem  be  appointed  in  this 
cause  for  said  infants  who  shall  also  answer  this  bill ;  that  proper 
process  issue ;  that  the  said  real  estate  be  divided  between  the 
parties  entitled  thereto,  or  else  that  it  be  sold  and  the  proceeds 
divided,  in  case  it  be  indivisible  in  kind ;  that  all  proper  orders 
and  decrees  may  be  made,  accounts  taken  and  enquiries  be  directed, 
and  that  all  such  other,  further  and  general  relief  as  in  the  prem- 
ises may  be  just  and  right  may  be  granted.  And  your  complain- 
ant will  ever  pray,  etc. 

"  Q.,  G.  &  S.,  p.  q." 

See  a  similar  form  Sands'  Suit  in  Equity,  p.  56.  When,  in 
addition  to  a  partition,  an  account  for  rents  against  a  co-tenant  is 
desired,  or  if  some  of  the  parties  in  interest  are  unknown,  this 
form  may  be  followed  with  proper  changes  of  narrative  and 
prayer  for  relief.     See  forms  in  Sands'  Suit  in  Equity,  pp.  58,  59. 

D 

When  the  Bill  is  for  the  Sale  of  Lands  of  Persons  Under  Disability. 

"  Your  orator,  A.  B.,  guardian  of  C.  D.,  an  infant  under 
twenty-one  years  of  age,  complaining,  sheweth  to  the  court  that 
the  said  C.  D.  is  entitled  to  the  fee  simple  estate  in  a  certain  par- 
cel of  real  estate  lying  and  situate  in  (here  describe  it),  which  is 
the  only  (or,  which  with  a  certain  parcel  of  real  estate  lying  and 
situate  (here  describe  it)  real  estate  or  interest  in  real  estate 
owned  by  said  infant.  The  only  personal  property  owned  by 
said  infant  consists  of  (here  describe  it).  The  said  C.  D.  is  over 
the  age  of  fourteen  years.     E.  D.,  the  father  of  the  said  infant, 

1  Code,  ?  3281;  Code  W.  Va.,  Ch.  125,  ?  38;  Ante,  Vol.  1,  pp.  411,  424. 

38 
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would  be  his  sole  heir  if  he  were  dead.  Your  orator  states  that 
a  sale  of  the  aforesaid  tract  of  land  would  promote  the  interests 
of  the  said  infant  for  the  following  reasons  (here  state  the  facts 
relied  on). 

"  Your  orator  further  states  that  the  rights  of  no  person  will 
be  violated  by  a  sale  of  the  said  real  estate. 

"  To  the  end,  therefore,  that  justice  may  be  done,  and  for- 
asmuch as  your  orator  is  remediless  in  the  premises  save  in  a 
court  of  equity,  he  prays  that  the  infant,  C.  D.,  and  the  adult, 
E.  D.,  be  made  parties  defendants  to  this  suit ;  that  a  proper  guar- 
dian ad  likia  be  appointed  for  said  infant ;  that  the  said  parties  ^ 
and  the  said  guardian  ad  litem  may  be  required  to  ansAver  this 
bill,  but  not  on  oath,  the  oaths  being  hereby  waived ;  that  the 
said  tract  of  land  may  be  sold  and  the  proceeds  of  sale  invested 
for  the  benefit  of  the  said  infant  as  the  court  may  direct ;  that  all 
proper  orders  and  decrees  may  be  made  and  accounts  and  en- . 
quiries  directed  ;  and  for  such  other,  further  and  general  relief  as 
the  nature  of  the  case  may  require,  or  as  may  be  proper  in  the 
premises.     And  your  orator  will  ever  pray,  etc. 

"A.  B.,  Guardian  of  C.  D. 
"Q.,  G.  &S.,p.  g." 


"  State  of 


'  County  of 


■set: 


"  This  day  personally  appeared  before  me,  the  undersigned,  a 
justice  of  the  peace  for  the  county  aforesaid,  the  above  named 
A.  B.,  guardian  of  C.  D.,  plaintiff  in  the  foregoing  bill,  and  ma^e 
oath  that  he  believes  the  statements  therein  contained  to  be  true. 

"Given  under  my  hand  this day  of  ,  18 — . 

" , /.  P." 

See  also  Sands'  Suit  in  Equity,  p.  71. 

'  An  answer  is  required  of  an  infant  over  fourteen  yeai-g  of  age.     See  Code, 
i  2618, 
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Bill  for  Discovery  Merely.  E 

Sands'  Suit  in  Equity,  p.  79. 

"  That  by  a  certain  instrument  of  assignment,  dated  the 

day  of ,  made  between  J.  J).,  of  the  city  of  Richmond,  of 

the  first  part,  and  your  orators  of  the  second  part,  the  said  J.  D. 
bargained  and  sold,  assigned  and  transferred,  and  set  over  to  your 
orators  certain  property,  goods,  choses  in  action,  and  securities  for 
money  therein,  and  in  the  schedules  thereto,  particularly  men- 
tioned, in  trust  for  the  benefit  of  his  creditors,  which  instrument 
of  assignment  is  herewith  filed,  marked  exhibit  A,  and  is  hereby 
specially  referred  to,  and  prayed  to  be  taken  and  considered  as 
part  hereof.  And  your  orators  further  show,  that  at  the  time 
aforesaid,  there  was  due  and  owing  to  said  J.  D.  from  one  R.  B., 
of  the  said  city  of  Richmond,  a  defendant  hereafter  named,  the 
full  and  just  sum  of  $750,  being  the  balance  of  an  account  be- 
tween him,  the  said  R.  B.,  and  the  said  J.  D.,  the  particulars  of 
which  account  are  set  forth  in  a  schedule  marked  X,  herewith 
filed  as  an  exhibit,  and  to  which  your  orators  refer.  And  your 
orators  further  show  that  they  have  repeatedly  applied  to  the  said 
R.  B.  to  pay  them  the  said  sum  of  $750,  so  justly  due  from  him, 
with  which  reasonable  request  he  has  refused  to  comply,  and, 
having  so  refused,  your  orators  were  compelled  to,  and  did  com- 
mence an  action  at  law  in  the  circuit  court  of  the  city  of  Rich- 
mond for  obtaining  payment  thereof.  And  your  orators  charge, 
that  the  said  R.  B.  hath  pleaded  in  such  suit,  and  given  notice  of 
a  set-ofP  in  the  same,  and  hath  delivered  a  particular  of  such  set- 
off, which,  down  to  the  date  of  such  assignment,  corresponds  with 
the  credit  side  of  the  account  set  forth  in  the  said  schedule  X, 
but  that  such  defendant  hath  included  in  the  said  particular  three 
several  items,  one  of  $50,  one  of  $48,  and  one  of  $36,  being 

charges  for  goods  delivered  in  the  course  of  the  month  of , 

in  the  year ,  for  which  he  claims  credit  in  such  action. 

"  Whereas,  your  orators  charge,  that  the  said  R.  B.  at  the  time 
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of  the  delivery  of  each  and  every  of  such  parcels  of  goods  so 
charged  for  as  aforesaid,  knew,  and  was  well  apprized  of  the  as- 
signment to  your  orators,  or  that  he,  the  said  J.  D.,  had  made 
some  assignment  of  all  his  property  and  effects  for  the  benefit  of 
creditors. 

"And  your  orators  have  no  means  of  proving  such  knowledge 
or  information  on  the  part  of  the  said  R.  B.  in  the  action  at  law 
aforesaid,  and  can  only  establish  the  same  by  means  of  a  discovery 
from  such  defendant.  And  they  are  advised  that  they  cannot  safely 
proceed  to  the  trial  of  such  action  without  a  discovery  of  the  mat- 
ters hereinbefore  stated  from  said  defendant. 

"  To  the  end,  therefore,  that  justice  be  done,  your  orators  pray 
that  the  said  R.  B.  may  be  made  a  party  defendant  to  this  bill, 
and  required  on  his  corporal  oath  to  answer  and  say  whether  or 
not  when  the  parcels  of  goods  from  which  several  items,  viz :  one 
of  $50,  one  of  $48,  and  one  of  $36,  are  charged  as  having  been 

delivered  in ,  in  the  year  18 — ,  for  which  the  said  R.  B. 

claims  credit  in  the  said  action  at  law  were  delivered,  and  the 
same  were  sold  to  the  said  J.  D.,  he,  the  said  R.  B.,  knew  of  the 
assignment  aforesaid  to  your  orators  by  the  said  J.  D.  •  and  fur- 
ther answer  and  say  whether  he  did  not  know  that  the  said  J.  D. 
had  made  an  assignment  of  all  his  property  and  effects  to  your 
orators  as  trustees,  for  the  benefit  of  his  creditors ;  and  that  said 
defendant  may  make  a  full  and  true  discovery  of  all  the  matters 
aforesaid.     And  your  orators  will  ever  pray,"  etc. 

Bill  of  Discovery  to  Aid  in  Defence  of  Action  at  Law.         F 
Sands'  Suit  in  Equity,  p.  81. 

"  That  one  E.  F.  has  instituted  in  the  circuit  court  of  the  county 

of his  certain  action  of  assumpsit  against  your  orators,  in 

which  action  the  said  E.  F.  seeks  to  recover  of  your  orators  the 
price  of  a  certain  horse,  alleged  to  have  been  sold  by  the  said  E.  F. 
to  your  orators,  the  price  thereof  in  the  bill  of  particulars,  filed 
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with  the  declaration  in  said  suit,  being  alleged  to  be  $200.  Your 
orators  have  filed  in  the  said  action  two  pleas  :  1st,  the  plea  of  non 
assumpsit ;  and  2d,  a  special  plea  to  the  effect  that  the  said  E.  F. 
covenanted  to  warrant,  and  did  warrant,  the  said  horse  to  be  sound 
and  free  from  defect.  Your  orators  allege  that  the  said  E.  F. 
made  his  bill  of  sale  of  the  said  horse  to  your  orators,  in  which 
bill  of  sale  the  said  E.  F.  covenanted  to  warrant,  and  did  warrant, 
the  said  horse  to  be  sound  and  free  from  defect.  The  said  bill  of 
sale  has  been  lost  or  destroyed,  and  your  orators  are  unable  to 
produce  the  same  on  the  trial  of  the  said  action,  and  your  orators 
are  unable  to  establish  the  said  covenant  by  other  testimony  than 
the  statement  of  the  said  E.  F.  And  your  orators  further  allege 
and  charge,  that  the  truth  of  the  matters  aforesaid  would  fully 
appear  in  case  the  said  E.  F.  would  set  forth  the  covenants  con- 
tained in  the  said  bill  of  sale,  and  especially  the  covenant  afore- 
said, warranting  the  said  horse  to  be  sound  and  free  from  defect. 
Your  orators  can  and  will  establish  on  the  trial  of  said  action  by 
other  evidence,  that  at  the  time  of  the  sale  of  the  said  horse  to 
your  orators  by  the  said  plaintiff,  the  said  horse  was  not  sound 
and  free  from  defect,  but,  on  the  contrary  thereof,  was  suffering 
then,  and  for  a  long  time  thereafter,  from  the  disease  called  the 
,  and  of  that  disease  subsequently  died,  and  was,  and  con- 
tinued at,  and  from  the  time  of  the  sale,  or  shortly  thereafter,  until 
his  death,  wholly  valueless  to  your  orators. 

"  Your  orators  are  advised  that  they  cannot  safely  defend  them- 
selves on  the  trial  of  said  action  without  a  discovery  from  the  said 
E.  F.,  touching  said  covenant  in  said  bill  of  sale,  and  concerning 
the  existence  thereof,  and  forasmuch  as  your  orators  are  remediless 
in  the  premises,  save  by  the  aid  of  a  court  of  equity,  your  orators 
pray  that  the  said  E.  F.  may  be  made  a  party  defendant  to  this 
bill,  and  required  to  answer  the  samCj  but  not  on  his  oath,  the 
same  being  hereby  waived,  that  the  said  defendant  may  make  a 
full  and  true  discovery  of  all  matters  aforesaid,  and  say  whether 
or  not  at  the  time  of  selling  the  said  horse  to  your  orators,  he,  the 
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said  E.  F.,  did  not  make  a  bill  of  sale  of  the  said  horse  to  them, 
and  that  the  said  E.  F.  disclose  and  say  what  were  the  covenants 
made  by  him  in  the  said  bill  of  sale  according  to  the  best  of  his 
knowledge,  remembrance,  information  and  belief.  Your  orators 
pray  that  process  may  issue.     And  they  will  ever  pray,"  etc. 

Bill  of  Injunction  to  Judgment  at  Law.  G 

"  That  T.  R.  recovered  a  judgment  at  law  against  your  orator 

in  the court  of county,  at  the term,  18 — , 

for  f ,  with  interest  thereon  from  the day  of ,  and 

I costs.     A  copy  of  the  said  judgment  marked  exhibit  "A" 

is  herewith  filed  and  is  prayed  to  be  read  as  a  part  of  this  bill. 

"An  execution  has  been  issued  upon  said  judgment,  and  is  now 

in  the  hands  of ,  sheriff  of  the  county  of , 

who  is  about  to  levy  the  same  upon  your  orator's  propei'ty. 

"Your  orator  avers  that  the  said  judgment  is  unjust,  that  he 
had  and  has  a  full  and  complete  defence  to  the  action  in  which  it 
was  rendered,  which  he  could  and  would  have  made  thereto  had 
he  not  been  prevented  from  doing  so  by  the  action  of  the  plain- 
tiff, whereby  your  orator  was  deceived  and  lulled  into  false  secur- 
ity, without  any  fault  laches,  or  neglect  on  his  own  part.  For  a 
more  particular  statement  of  the  causes  which  prevented  your 
orator  from  making  defence  to  said  action,  he  recites  the  following 
circumstances : 

"  The  said  judgment  was  recovered  on  a  note  drawn  by  your 
orator  on  the day  of ,  for  the  sum  of  % ,  pay- 
able on  the  day  of ,  to  the  said  T.  R.     The  said 

note  had,  long  before  the  institution  of  said  action,  been  paid  by 
your  orator  to  the  said  T.  R.  At  the  time  of  said  payment  your 
orator  was  indebted  to  the  said  T.  R.  by  four  several  notes, 
amounting  in  the  aggregate,  principal  and  interest,  to  $1,260.50. 
Your  orator  paid  the  said  sum  to  the  said  T.  R.,  and  took  his  re- 
ceipt for  the  same,  the  said  receipt  specifying  for  what  the  money 
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was  paid,  and  showing  that  the  amount  of  the  said  note  on  which 
said  judgment  was  recovered  was  embraced  therein. 

"The  three  other  notes  were  delivered  to  your  orator  by  the 
said  T.  E.  at  the  time  of  signing  the  said  note,  and  the  fourth 
note  was  also  demanded  by  your  orator,  but  the  said  T.  R.  stated 
that  it  was  lost  or  mislaid,  and  that  when  he  found  it  it  would  be 
restored  to  your  orator.  The  said  receipt,  and  the  three  notes  de- 
livered your  orator,  are  herewith  filed,  marked  exhibits  B,  C,  T> 
and  E,  and  are  prayed  to  be  read  as  parts  of  this  bill. 

"  Some  time  after  the  payment  of  the  said  four  notes,  the  said 
T.  E,.  placed  the  fourth  note,  above  referred  to,  which  your  orator 
had  paid  off  as  above  recited,  in  the  hands  of  a  lawyer  for  collec- 
tion, and  the  said  lawyer  thereupon  instituted  suit  upon  the  same 
against  your  orator. 

"  Upon  receipt  of  the  process  in  said  suit,  your  orator  called  on 
the  said  lawyer  and  exhibited  to  him  his  receipt  aforesaid,  by 
which  payment  of  the  said  note  was  acknowledged.  Upon  seeing 
which,  the  said  lawyer  at  once  admitted  that  there  was  no  cause  of 
action,  and  promised  that  he  would  dismiss  the  suit  of  T.  R.  against 
your  orator.'  Resting  upon  this  assurance,  your  orator  made  no 
defence  to  the  said  cause,  but  the  said  suit  was  not  dismissed  as 
promised,  but,  on  the  contrary,  judgment  for  the  full  amount  of 
the  said  note,  interest  and  costs,  as  before  recited,  was  rendered 
against  your  orator. 

"Your  orator  further  states,  that  the  said  judgment  was  ren- 
dered without  your  orator's  knowledge  until  the  term  of  court  at 
which  it  was  rendered  had  expired.  Your  orator  therefore  alleges 
that  the  failure  to  dismiss  the  said  action,  as  promised,  was  in 
fraud  of  his  just  rights,  and  that  the  judgment  rendered  therein 
was  unjust  and  should  be  set  aside,  and  a  new  trial  granted. 

^'  Forasmuch  then  as  your  orator  is  remediless,  save  in  a  court 
of  equity,  he  prays  that  the  said  T.  R.  may  be  made  a  party  de- 
fendant to  this  bill  and  required  to  answer  the  same  in  his  own 

1  HoUand  and  Wife  v.  Trotter,  22  Grat.  134. 
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proper  person,  but  not  on  oath,  the  same  being  hereby  waived^; 
that  he,  his  agents,  attorneys  at  law,  and  all  others,  be  injoined 
and  restrained  from  proceeding  to  enforce  said  judgment  in  any 

way ;  that  especially  the  said  sheriff  of  the  county  of be 

injoined  and  restrained  from  levying  the  said  execution  now  in  his 
hands  ;  that  proper  process  issue,  and  all  proper  orders  be  made ; 
that  the  said  judgment  be  set  aside,  and  a  new  trial  of  the  said 
action  at  law  be  granted  your  orator,  and  that  all  such  other  fur- 
ther and  general  relief  may  be  afforded  your  orator  as  in  the 
premises  may  be  just  and  right.  And  your  orator  will  ever 
pray,  etc. 

"A.  B. 
"Q.,  G.  &S.,p.  g." 

Affidavit  as  in  form  No.  9. 

See  Sands'  Suit  in  Equity,  p.  86,  for  a  form,  from  which  this  is 
partly  copied.  See  also  Id.,  p.  s;),  for  forms  where  a  new  trial 
is  sought  on  gi-ound  of  after-discovered  evidence.  Id.,  p.  646 
et  seq.,  for  further  forms. 

Bill  for  Divorce  a  Mensa  et  Thoro.  H 

"  Hon. , 

"  Judge  of  the Court  of : 

"  Betty  B.,  the  wife  of  G.  B.,  complaining,  sheweth  unto  tlie 
court : 

"  She  was  married  to  the  said  G.  B.  on  the day  of , 

and  is  now  thirty  years  of  age.  During  all  that  time  she  has  been 
unto  her  said  husband  a  faithful  and  devoted  wife,  and  has  borne 
unto  him  four  children,  to-wit :  Fannie,  now  thirteen  years  of  age  ; 
Robert,  twelve  years  old ;  Elizabeth,  eight  years  old,  and  Thomas, 
two  years  old.  Your  oratrix  does  not  pretend  that  during  her 
married  life  she  has  been  wholly  faultless,  or  that  she  is  free  from 
the  common  infirmities  of  human  nature,  but  she  does  aver  and 
charge  that  she  has  never  given  to  her  husband  provocation  to 
bad  treatment,  or  that  except  when  driven  to  desperation  by  his 
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cruel  and  relentless  conduct,  she  has  been  other  than  a  loving, 
obedient  and  gentle  wife. 

"  She  does  not  pretend  that  her  love  for  him,  which  was  once  so 
strong,  has  survived  the  coarse  abuse,  the  cold  neglect,  the  public 
mortification,  the  want  and  suffering  which  her  husband  has  in- 
flicted upon  her,  and  subjected  her  and  her  young  children  to. 
Your  oratrix  does  aver  on  the  other  hand  that  for  years  her  said 
husband  has  been  intemperate  in  his  habits,  abusive  and  violent  to 
her,  even  to  blows,  that  he  has  failed  to  provide  for  her  wants, 
and  those  of  her  children,  that  he  has  withheld  the  means  to  pur- 
chase food,  raiment,  and  even  fuel,  in  quantities  and  of  a  quality 
sufficient  to  provide  your  oratrix  and  her  children  in  such  condi- 
tion as  from  his  means  and  their  position  in  life,  your  oratrix  had 
reason  to  expect  and  right  to  demand. 

"  Your  oratrix  further  avers  that  by  reason  of  her  husband's 
brutal  treatment  she  is  and  has  been  in  great  danger  of  her  health 
and  even  of  her  life ;  that  time  and  again  she  has  been  compelled 
to  flee  from  her  house  and  to  seek  shelter  and  protection  from  him. 

"  She  further  avers  and  charges  that  her  two  youngest  children 
are  with  her  now  at  her  father's  house ;  that  the  two  oldest  are  re- 
strained at  her  husband's  house,  where,  especially  Fannie,  a  female 
child  of  tender  years,  is  without  companion  other  than  her  brother 
Robert,  and  where  both  are  subjected  to  the  dangerous  associations 
of  their  father's  low  companions ;  where  they  do  not  receive  the 
care  and  attention  necessary  for  them ;  and  where  they  daily  and 
hourly  hear  the  grossest  and  most  obscene  language,  and  witness 
the  humiliating  sight  of  their  father's  habitual  drunkenness. 

"The  said  G.  B.  not  content  with  thus  restraining  these  young 
children  from  the  company  and  association  of  their  mother,  makes 
constant  threats  that  he  will  also  take  from  her  the  two  younger 
children  now  under  her  control.  As  for  your  oratrix,  he  some- 
times orders  her  to  return,  and  again  submit  herself  to  his  will, 
and  risk  her  health  and  life  to  his  abuses ;  and  at  other  times  in- 
forms her  that  she  shall  never  again  darken  his  doors. 
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"  As  it  is,  whether  she  goes  or  stays,  your  oratrix's  life  can  but 
be  one  of  misery.  She  owes  it,  however,  to  her  children,  as  well 
as  to  herself,  that  she  should  seek  the  court's  protection,  and  should 
through  it  obtain  the  means  of  support  from  her  husband,  the 
proper  custody  of  her  children,  and  exemption  from  his  threats 
and  the  fear  of  his  control. 

"  Your  oratrix  avers  that  she  is  without  the  means  of  support, 
and  is  now  upon  the  charity  of  friends  ;  that  her  husband,  the  said 
G.  B.,  is  a  man  of  means,  owning  considerable  real  and  personal 
property,  to-wit :  (here  describe  the  real  and  personal  property), 
and  other  real  and  personal  property,  the  exact  location  and  de- 
scription whereof  your  oratrix  does  not  know. 

"Your  oratrix  is  also  informed,  believes,  and  so  charges,  that 
the  annual  income  of  the  said  G.  B.  from  his  property  amounts  to 
about  the  sum  of  $ . 

"  In  consideration  whereof,  and  forasmuch  as  your  oratrix  is 
remediless  save  in  a  court  of  equity,  she  prays  that  the  said  G.  B. 
may  be  made  a  defendant  to  this  bill,  and  be  required  to  answer 
the  same,  but  not  on  oath,  the  same  being  hereby  waived  ;  that  he 
be  restrained  and  enjoined  from  interfering  with  or  in  any  way 
molesting  your  oratrix  and  her  children  who  are  with  her ;  that 
your  oratrix  may  be  divorced  from  the  said  G.  B.,  a  mensa  et  thoro; 
that  he  may  be  compelled  to  deliver  up  her  two  eldest  children  to ' 
her,  and  forever  restrained  and  enjoined  from  molesting  them,  or 
exercising  any  control  over  them ;  that  he  at  once,  and  pending 
this  suit,  be  compelled  to  pay  such  sums  of  money,  as  temporary 
alimony,  as  may  be  sufficient  for  the  support  of  your  oratrix  and 
her  children,  and  such  other  sums  of  money  as  may  be  required 
to  pay  the  costs  of  this  suit  and  the  fees  of  counsel  proper  to  be 
paid  to  carry  on  this  suit ;  that  he  may  be  compelled  to  make  such 
permanent  provision  for  the  support  of  your  oratrix  and  her  chil- 
dren as  may  be  just  and  right,  and  to  secure  the  regular,  prompt 
and  safe  payment  of  the  same  in  such  way  as  may  to  the  court 
appear  to  be  effectual ;  and  that  all  such  other,  further  and  general 
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relief  may  be  afforded  to  your  oratrix  as  may  be  just  and  right  in 

the  premises.     And  your  oratrix  will  ever  pray,  etc. 

"Q.,  G.  &S.,_p.  5." 
Add  affidavit  as  in  form  No.  9. 

Where  the  suit  is  for  divorce  a  vinculo  matrimonii,  instead  of 
the  circumstances  narrated  in  the  form  (or  other  sufficient  circum- 
stances), state  the  causes  that  justify  such  a  divorce,  and  pray  for 
that  instead  of  a  mensa  d  thoro. 

See  also  Sands'  Suit  in  Equity,  p.  96. 

I 

Bill  by  Husband  of  Legatee  against  an  Executor  for  Payment  of 

Legacy. 

Matthews'  Forms,  pp.  152, 153  ;  Sands'  Suit  in  Equity,  p.  100. 

But  the  married  legatee  will  proceed  in  her  own  name  by  the 
ordinary  form  of  bill,  such  as  a  /eme  sole  would  use,  if  she  is  en- 
titled to  the  legacy  under  the  provisions  of  chapter  103,  Code  of 
Virginia,  or  under  the  statute  of  West  Virginia,  as  to  which,  see 
Ante,  pp.  1125  to  1132. 

Bill  by  Next  of  Kin  for  an  Account.  K 

Sands'  Suit  in  Equity,  p.  100  ;  Matthews'  Forms,  pp.  157,  159. 

Bill  for  the  Foreclosure  of  a  Deed  of  Trust  or  Mortgage.       L 

"  R.  S.,  suing  for  himself  and  the  other  creditors  of  A.  B.,  se- 
cured in  a  certain  deed  of  trust  dated  the day  of , 

1 8 — ,  complaining,  says  : 

"  That  A.  B.,  being  indebted  to  your  orator  in  the  sum  of 
with  interest  thereon   from  the  day  of , 


) 


18 — ,  executed  to  your  orator  his  bond  for  the  said  principal  and  , 

interest,  dated  on  the  day  of ,  18 — ,  whereby  he 

promised  on  the day  of ,  18 — ,  to  pay  to  your  orator 

the  said  sum  of  $ ,  with  interest  thereon  from  the  

day  of ,  18 — ,  payable  annually. 
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"  A  copy  of  the  said  bond  is  herewith  filed,  matked  exhibit  A, 
and  is  prayed  to  be  read  as  a  part  of  this  bill. 

"  Being  so  indebted  to  your  orator  the  said  A.  B.,  and  Sally, 

his  wife,  on  the day  of ,  18 — ,  executed  to  T.  R.  a 

deed  of  trust,  whereby  he  conveyed  to  the  said  T.  R.  all  that  cer- 
tain tract  or  parcel  of  land  lying  and  situate  in  the  county  of 

F ,  about miles  from  the  courthouse  of  said  county, 

in  a  southerly  direction,  adjoining  the  lands  of  X.,  Y.  and  Z. ; 
and  also  in  said  deed  of  trust,  more  particularly  described  as  fol- 
lows :  (here  describe  the  property). 

"  The  said  deed  of  trust  was  duly  acknowledged  and  admitted 

to  record  in  the  clerk's  office  of  the  county  court  of  F ,  on 

the day  of ,  18 — . 

"A  copy  of  the  said  deed  of  trust  is  herewith  filed,  marked 
exhibit  B,  and  is  prayed  to  be  read  as  a  part  of  this  bill. 

"  But  the  said  conveyance  was  in  trust  to  secure  the  payment, 
first,  and  as  the  first  lien  on  the  said  property,  of  the  debt  before 
described  payable  to  your  orator ;  second,  and  as  the  second  lien 

thereon,  a  debt  for  the  sum  of  | ,  with  interest  thereon 

from  the day  of ,  18 — ,  payable  to  K. ;  a  debt  for 

the  sum  of  | ,  with  interest  thereon  from  the day  of 

,  18 — ,  payable  to  L.,  and  a  debt  for  the  sum  of  | , 

with  interest  thereon  from  the day  of ,  18 — ,  pay- 
able to  M. ;  the  said  debts  thus  secured  to  K.,  L.  and  M  to  share 
ratably  in  the  proceeds  of  the  sale  of  the  property  conveyed  in 
case  the  said  proceeds  should  prove  insufficient  to  pay  all  the  debts 
of  the  second  class ;  and  ihwd,  and  as  the  third  lien,  to  secure  and 
pay  all  the  other  debts  of  the  said  A.  B.,  the  same  to  be  paid 
ratably  in  case  the  property  should  not  suffice  to  pay  all  the  debts 
of  the  third  class. 

"  By  the  said  deed  of  trust  it  is  also  provided  that  A.  B.  should 
keep  the  buildings  on  the  property  conveyed  in  trust,  insured  in 

the  sum  of  $ ,  for  the  benefit  of  the  debts  secured,  and  that 

in  case  of  his  failure  so  to  do,  if  any  creditor  should  keep  the 
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same  insured,  the  premiums  paid  by  him  should  constitute  a  lien 
of  the  first  class  upon  the  property  conveyed. 

"  The  said  deed  of  trust  also  provided  that  in  case  of  default  by 
the  said  A.  B.  in  the  payment  of  any  of  the  debts  secured,  or  of 
any  part  of  the  same,  or  in  case  A.  B.  should  fail  to  pay  the  taxes 
on  the  land,  or  to  keep  the  buildings  insured,  as  provided  in  the 
deed  of  trust,  it  should  be  the  duty  of  T.  R.,  the  trustee,  upon 
being  instructed  so  to  do,  to  offer  the  property  conveyed  to  him, 
at  public  sale,  in  front  of  the  courthouse  in ,  after  adver- 
tising the  time,  place  and  terms  of  sale  for  at  least  four  weeks  in 
some  newspaper  published  in ,  and  upon  the  terms  of  one- 
third  in  cash  and  the  balance  in  one  and  two  years,  with  interest 
from  the  day  of  sale,  the  deferred  payments  to  be  evidenced  by 
bonds  of  the  purchaser,  to  be  secured  by  deed  of  trust  on  the 
property  sold. 

"  Your  orator  avers  that  the  said  A.  B.  is  wholly  in  default,  in 
that  he  has  not  paid  either  any  part  of  the  debt  due  to  your  orator, 
nor,  as  your  orator  is  informed  and  believes,  has  he  paid  any  part 
of  any  of  the  other  debts  secured,  all  of  the  said  debts  being  long 
since  due  and  payable ;  nor  has  he  kept  the  property  insured  as 
provided  and  agreed  by  him,  and  as  provided  in  the  deed  of  trust, 
but  the  said  property  has  been  insured  by  your  orator  and  he  has 

paid  as  premiums  for  the  said  insurance  the  sum  of  $ — : on 

the day  of ,  18 — ,  and  | on  the day  of 

,  18-. 

"  The  amount  of  the  debt  to  your  orator  is  the  sum  of  $ 


with  interest  thereon  from  the day  of ,  18 — ,  and 

also  the  sum  of  $ ,  with  interest  on  | from  the 

day  of ,   18 — ,  and  on  | from  the  day  of 

,  18 — ,  paid  as  premiums  on  insurance  on  the  buildings. 

"  The  amounts  due  to  K.,  L.  and  M.,  respectively,  as  your  orator 
is  informed,  are  as  they  are  described  in  the  deed  of  trust  and 
herein  before  set  forth. 

"  Your  orator  has  no  means  of  ascertaining  the  other  debts  of 
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A.  B.  which  are  secured  as  the  third  lien  upon  the  property  con- 
veyed in  trust,  except  by  means  of  a  proceeding  in  chancery. 

"  Except  the  lien  created  by  the  deed  of  trust  aforesaid  there 
are  no  other  liens  upon  the  property  conveyed.* 

Forasmuch,  therefore,  as  your  orator^  is  remediless  save  in  a 
court  of  equity,'  inasmuch  as  no  sale  can  be  made  of  the  property 
until  the  debts  which  are  liens  thereon  have  been  fully  ascertained, 
he  prays : 

"  (1)  That  this  cause  be  referred  to  ope  of  the  master  commis- 
sioners in  chancery  of  this  court,  who  shall  by  publication  once  a 
week,  for  four  successive  weeks,  and  which  may  be  treated  as  per- 
sonal service,  convene  all  the  creditors  of  A.  B.  secured  in  the  deed 
of  trust  aforesaid,  at  such  time  and  place  as  the  said  master  com- 
missioner in  chancery  shall  appoint ; 

"  (2)  That  the  said  master  commissioner  shall  take  an  account 
of  the  debts  secured  by  the  said  deed  of  trust,''  the  amounts  and 
order  of  priority,  and  shall  speedily  report  the  same  to  the  court ; 

"  (3)  That  the  court  ascertain  and  decree  the  debts  so  secured, 
their  amounts  and  order  of  priority ; 

"  (4)  That  T.  R.,  trustee,  be  directed  to  sell  the  property  con-  ■ 
veyed  to  him  upon  the  terms  directed  by  the  deed  of  trust,  and 
report  the  said  sale  to  this  court ; 

"That  out  of  the  proceeds  of  the  said  sale  this  court  shall  de- 
cree the  payment  of  the  costs  of  this  suit  and  of  enforcing  the 
said  deed  of  trust,  and  then  the  debts,  insurance  premiums,  and 
interest  in  the  order  of  the  priorities  of  the  same. 

'  If  there  are  other  liens  by  deed  of  trust,  mortgage,  judgment  lien  or  otherwise, 
they  should  be  described  in  the  bill  and  the  trustees  and  creditors  must  be  made 
parties  to  the  suit.     See  Ante,  p.  196. 

'  The  trustee  may  and  should  file  such  a  bUl  if  called  on  to  sell  under  the  trust. 

'  The  creditor  may  seek  the  aid  of  a  court  of  equity  instead  of  selling  directly 
under  the  trust,  even  if  the  debts  were  known  and  fixed.     Ante,  p.  471. 

*In  case  there  are  other  liens  the  bill  should  pray  for  "an  account  of  all  the 
liens  on  the  real  estate  of  A.  B.  conveyed  in  the  deed  of  trust  aforesaid,"  or  if  he 
have  real  estate  other  than  that  conveyed  in  the  deed  of  trust  on  which  some  of 
the  debts  are  also  liens,  the  prayer  should  add,  "  and  on  all  his  other  real  estate," 
describing  it  as  nearly  accurately  as  possible. 
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"  Your  orator  further  prays  that  A.  B.,  T.  R.,  trustee,  K.,  L. 
and  M.  be  made  parties  to  this  suit  and  answer  this  bill,  but  not 
on  oath,  the  oath  being  hereby  expressly  waived  ;  and  that  all  such 
other,  further  and  general  relief  as  in  the  premises  may  be  just 
and  right,  may  be  granted." 

Bill  to  Enforce  the  Lien  of  a  Judgment.  M 

A.  B.,  who  sues  for  himself  and  such  other  lien  creditors  of 
C.  D.  as  shall  come  in,  take  part  in  and  share  the  costs  of  this 

suit,  complaining,  sheweth  unto  the  court,  that  at  the term 

18 —  of  the —  court  of ,  he  recovered  a  judgment 

against  C.  D.  for  the  sum  of  $600.00,  with  interest  from  the 

day  of ,  1 8 — ,  and  | costs,  a  copy  of  which  is  here- 
with filed,  marked  exhibit  "  A,"  and  prayed  to  be  read  as  a  part 
of  this  bill ;  that  no  part  of  said  judgment  hath  ever  been  paid ; 

that  said  judgment  was  duly  docketed  on  the day  of , 

in  the  clerk's  office  of  the  county  court  of ;  that  the  records 

of  the  clerk's  office  of  the  county  court  of show  that  the 

following  judgments  in  favor  of  the  following  named  parties  have 
also  been  recovered  against  the  said  C.  D.,  to-wit :  (here  state  the 
judgments,  the  names  of  the  plaintiff,  the  names  of  the  co-defend- 
ants if  any,  state  which  are  docketed,  and  when  and  where,  and 
which  are  not  docketed).  The  said  judgments  are  apparently  not 
satisfied.  In  addition  to  the  same  the  said  C.  D.  hath  executed, 
and  there  is  recorded  in  the  clerk's  office  of  the  county  court  of 

,  a  deed  of  trust  to  E.  F.,  trustee,  to  secure  a  debt  for 

$1,200,  with  interest  from  the day  of ,  to  G.  H.,  and 

so  far  as  your  orator  knows  there  may  be  other  judgments  in  other 
counties  of  the  State  that  bind  the  land  of  C.  D. 

The  said  C.  D.  is  seized  and  possessed  in  his  own  right  of  the 
following  tracts  of  land  :  (here  describe  them). 

Your  orator  avers  and  charges,  that  the  rents  and  profits  of  the 
said  lands  will  not  in  five  years  satisfy  the  judgments  which  are 
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liens  upon  the  same,  and  that  he  is  therefore  entitled  to  have  the 
said  land  sold  to  satisfy  his  own  and  the  other  liens  thereon. 

In  consideration  whereof,  he  prays  that  the  said  C.  D.,  E.  F., 
trustee,  G.  H.  (and  all  the  other  judgment  creditors  named,  and  if 
C.  D.  be  a  surety,  his  co-sureties  also)  be  made  defendants  to  this 
bill,  and  required  to  answer  the  same  on  oath  ;  that  proper  process 
issue ;  that  all  proper  orders  and  accounts  be  directed  and  taken  ; 
that  the  lien  creditors  of  the  said  C.  D.  be  convened  before  a 
master  commissioner  in  chancery  of  this  court ;  that  the  lien  debts 
of  the  said  C  D.  be  ascertained,  and  the  amounts  thereof  and 
their  order  of  priority  of  lien  be  established ;  that  if  it  appears 
that  the  rents  and  profits  of  the  said  land  will  not  in  five  years 
pay  the  judgments,  which  are  liens  upon  the  same,  that  it  or  so 
much  thereof  as  will  suffice  to  satisfy  the  liens  thereon,  and  the 
costs  of  suit  and  sale,  be  sold,  and  the  proceeds  thereof  be  applied 
to  the  payment  of  the  said  costs  and  liens ;  that  if  such  rents  will 
so  suffice,  the  said  lands  be  rented  out,  and  the  rents  and  profits 
thereof  be  applied  to  the  said  liens  until  they  are  fully  satisfied ; 
and  that  all  such  other,  further  and  general  relief  may  be  given 
as  in  the  premises  is  just  and  right.  And  your  orator  will  ever 
pray,  etc. 

Q.,  G.  &  S.,  p.  q. 

If  there  is  but  one  judgment,  and  no  other  lien,  or  if  the  bill 
declares  that  it  has  truly  recited  all  the  liens,  there  need  be  no 
prayer  for  an  account,  etc.  If  the  debtor  be  dead,  the  bill  should 
be  for  all  creditors,  and  not  simply  for  all  lien  creditors,  and  the 
personal  representatives  and  the  heirs  and  widow  must  be  made 
parties  defendant.  In  the  latter  case,  however,  the  bill  must  al- 
lege that  the  personal  property  is  not  sufficient  to  pay  the  debts, 
and  must  pray  the  application  first  of  such  personalty  as  there  is. 
If  there  be  deeds  of  trust,  the  trustees  and  creditors  named  (as 
far  as  known)  must  be  made  parties. 
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Bill  to  Enjoin  the  Erection  of  a  Nuisance.^  H 

"  That  your  orator  resides  at  and  owns  the  dwelling  known  as 

No.  — — ,  on  N.  Market  street,  in  the  city  of  W ,  and  has 

there  resided  for  the  last years,  his  family  consisting  of  him- 
self, his  wife,  three  grown  daughters  and  two  sons  who  are  as  yet 
quite  young,  and  the  usual  servants  and  help  of  such  a  household, 

"  Your  orator  avers  that  on  the  south  side  of  his  house  he  has  a 
portico  on  which  it  is  the  habit  of  his  family  and  friends  to  assem- 
ble and  sit  whenever  the  weather  permits,  and  along  the  same  side 
of  his  house  are  many  of  the  windows  and  certain  doors  by  which 
light,  air  and  access  and  egress  are  admitted  to  and  from  his  said 
house. 

"  Your  orator  avers  that  immediately  adjoining  his  said  resi- 
dence on  the  south  side  thereof  and  within feet  of  the  line 

of  your  orator's  lot,  and feet  from  his  dwelling,  resides 

Mr.  Mean  Man,  but  who  has  only  come  there  to  reside  within  the 
last  thirty  days. 

"  Your  orator  avers  that  the  former  occupant  of  the  property 
in  which  the  said  M.  M.  now  resides  was  Mr.  P.  G.,  and  who, 
while  he  there  resided,  kept  his  premises  in  admirable  order  and 
condition,  and  was  guilty  neither  of  the  offence  now  complained 
of  against  the  said  M.  M.,  nor  of  any  other  objectionable  conduct ; 
nor,  indeed,  has  any  other  occupant  of  the  same,  since  your  orator 
has  resided  in  his  dwelling  aforesaid,  given  any  cause  for  such 
complaint. 

"  But  the  said  M.  M.  had  only  moved  into  the  premises  afore- 
said a  few  days,  when  he  established  in  close  proximity  to  the  line 

of  your  orator's  lot,  and  within yards  from  his  dwelling, 

a  pen  and  filled  the  same  with  hogs. 

"  And  your  orator  avers  that  the  filth  created  by  and  the  odor 
arising  from  the  said  hogs  and  the  pen  are  such  as  not  only  to 
make  it  impossible,  consistent  with  either  pleasure  or  health,  for 

1  See  Form  in  Sands'  Suit  in  Equity,  102;  Matthews'  Forms,  171,  175, 

39  -  .     ,      , 
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your  orator,  his  family,  friends  or  servants  to  occupy  the  portico 
or  to  raise  the  windows  of  his  dwelling ;  but  should  he  leave  it 
he  probably  could  not  secure  a  tenant  at  all  for  the  premises,  or  if 
he  did  it  would  be  at  a  ruinous  sacrifice. 

"  Your  orator  avers  that  the  keeping  of  hogs  upon  his  premises 
is  a  nuisance  and  is  not  in  any  way  essential  to  the  enjoyment  or 
profit  of  the  said  M.  M.,  and  if  it  was  essential  to  either,  your 
orator  insists  that  he  should  not  be  allowed  to  keep  them,  when  to 
do  so  is  so  injurious  to  your  orator's  property  and  destructive  to  his 
health  and  comfort. 

"Wherefore,  inasmuch  as  your  orator  is  remediless,  save  in  a 
court  of  equity,  he  prays  that  the  said  M.  M.  may  be  compelled 
to  wholly  remove  his  said  pen  and  his  hogs  from  his  premises, 
and  that  he  be  enjoined  from  either  establishing  the  former  or 
keeping  the  latter  at  any  time  thereon. 

"  To  the  end,  therefore,  that  justice  may  be  done,  he  prays  that 
the  said  M.  ]\I.  be  made  a  party  to  this  suit  and  be  compelled  to 
answer  this  bill,  but  not  on  oath,  the  oath  being  hereby  expressly 
waived." 

(Then  the  prayer  for  general  relief.) 

Bill  for  Speoifio  Performance  by  Vendor  against  Vendee.^       O 

"  That  on  the  day  of ,  1 8 — ,  your  orator  being 

seised  and  possessed  in  fee  simple,  free  of  incumbrances  of  any 
sort,  by  perfect  title,  of  a  certain  tract  of  land,  with  the  buildings 

thereon,  lying  and  situate  in  the  county  of  F ,  about 

miles  east  from  the  courthouse  of  said  county,  adjoining  the  lands 
of  X.,  Y.  and  Z.,  and  more  particularly  described  as  follows : 
(here  describe  the  property),  he  contracted  in  writing  to  and  with 
one  A.  B.,  to  sell  to  the  said  A.  B.  the  said  property  for  the  sum 

of  $ ,  of  which  the  sum  of  | was  to  be  paid  by  the 

said  A.  B.  on  the day  of ,  18 — ,  on  which  day  your 

orator  agreed  that  he  would  execute  and  deliver  to  the  said  A.  B. 

J  Sc<5  forms,  Sands'  Suit  in  Equity,  pp.  101,  104,  109;  Matthews'  Forms,  164,  166, 
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a  good  and  sufficient  deed  for  the  said  property,  with  general 
warranty  and  free  from  liens  or  incumbrances  of  any  sort ;  and 
the  residue  of  the  purchase  money  was  agreed  to  be  paid  as  fol- 
lows :   $ on  the  day  of ,  18 — ,  with  interest 

from  the  day  of ,  18 — ,  and  $ on  the 

day  of ,  18 — ,  with  interest  from  the day  of , 

18 — ;  for  which  said  deferred  payments  the  said  A.  B.  agreed  to 
execute  and  deliver  to  your  orator  his  two  several  bonds  for  the 
said  sums  of  money,  and  payable  at  the  said  times  respectively, 
and  to  execute  a  deed  of  trust  on  the  property  sold  to  secure  them. 

"  A  copy  of  the  said  contract  is  herewith  filed,  marked  exhibit 
A,  and  is  prayed  to  be  read  as  a  part  of  this  bill. 

"And  your  orator  further  avers  that  on  the day  of , 

18 — ,  the  day  named  in  the  said  contract,  he  tendered  to  the  said 
A.  B.  full  and  complete  possession  of  the  premises  aforesaid,  and 
at  the  same  time  he  exhibited  to  him  and  offered  to  deliver  a  good 
and  sufficient  deed  for  the  said  premises,  duly  signed  and  acknowl- 
edged by  your  orator  and  his  wife,  and  with  a  covenant  of  general 
warranty  contained  therein ;  the  land  then  as  now  being  free  from 
lien  or  incumbrance  of  any  sort,  and  the  title  of  your  orator  thereto 
being  full,  complete  and  unchallenged. 

"  But  your  orator  avers  that  the  said  A.  B.  then  and  there  re- 
fused, and  has  at  all-  times  since  refused,  to  accept  the  said  deed, 
or  to  pay  the  sum  of  money  agreed  on  in  cash,  or  any  part  of  the 
same ;  to  execute  the  bonds  or  deed  of  trust  as  contracted  for,  or 
to  take  possession  of  the  said  property. 

"Wherefore,  your  orator  being  remediless,  save  in  a  court  of 
equity,  and  herewith  tendering  a  good  and  sufficient  deed  for  the 
said  property,  duly  executed  and  acknowledged  by  your  orator  and 
his  wife,  and  hereby  offering  to  fully  perform  all  the  provisions  of 
his  contract  with  the  said  A.  B.,  prays  that  the  said  A.  B.  may  be 
compelled  on  his  part  to  perform  and  comply  with  his  contract 
aforesaid ;  to  accept  the  deed  tendered  to  him  ;  to  pay  the  cash 
and  to  execute  the  bonds  and  deed  of  trust  contracted  for," 
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(Then  the  prayer  that  A.  B.  be  made  a  party ;  be  compelled  to 
answer,  etc.,  and  the  prayer  for  general  relief.) 

Bill  to  Perpetuate  Testimony}  P 

"That  on  the  day  of ,  18 — ,  he  entered  into  a 

certain  contract  with  A.  B.,  as  follows  :  (here  state  the  contract,  or 
if  the  suit  be  not  on  contract  state  the  case). 

"  But  the  said  A-  B.  wholly  broke  and  failed  to  perform  his 
contract  in  this  that  he  did  not  (now  state  the  case,  or  if  it  be  not 
on  contract  substitute  the  true  narrative  of  the  case,  substituting 
the  same  in  place  of  the  words  '  wholly  broke  and  failed,'  and  the 
words  following). 

"Nevertheless,  although  your  orator  hath  just  cause  of  com- 
plaint against  the  said  A.  B.,  because  of  his  conduct  and  behavior 
in  the  premises,  and  at  the  proper  time  purposes  to  institute  suit 
against  the  said  A.  B.,  yet  at  this  time  your  orator  is  prevented 
from  instituting  suit  against  the  said  A.  B.,  for  the  following  rea- 
sons :  (here  state  such  reasons  as  in  law  may  be  good  and  sufficient 
why  suit  may  not  be  instituted  at  present). 

"And  your  orator  avers  that  in  order  to  maintain  his  suit,  when 
he  shall  be  at  liberty  to  institute  the  same,  the  testimony  of  X.  L. 
is  absolutely  essential  to  him,  but  the  said  X.  L.  is  a  very  aged 
person  and  in  infirm  health  (or  is  about  to  leave  the  State),  and 
your  orator  fears  that  should  his  testimony  not  be  taken  at  once, 
he  may  die  or  be  in  such  feebleness  of  body  or  mind  (or  will  have 
left  the  State)  as  that  his  testimony  cannot  be  taken,  if  the  taking 
thereof  shall  be  postponed  until  the  said  suit  shall  have  been 
brought  and  matured  for  the  taking  of  testimony. 

"  Wherefore,  your  orator  prays  that  the  said  A.  B.  be  made  a 
party  to  this  suit  and  be  compelled  to  answer  this  bill,  but  not  on 
oath,  the  oath  being  hereby  expressly  waived  ;  that  your  orator  be 
allowed,  upon  proper  notice  to  the  said  A.  B.,  to  take  the  deposi- 

1  Ante,  p.  303. 
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tion  of  X.  L.,  and  that  the  same  be  perpetuated  by  decree  of  this 
court  in  this  cause  to  be  used  and  read  in  such  suit  as  your  orator 
may  hereafter  institute,  against  the  said  A.  B.  upon  the  cause  of 
action  described  in  this  bill."  ^ 

Q 

Bill  to  Subject  the  Equitable  Separate  Estate  of  a  Married  Woman." 

"  That  one  Ella  J.  Levering,  a  married  woman,  and  the  wife  of 
F.  T.  Levering,  became  indebted  on  the  1st  day  of  June,  1895,  to 
your  orator  for  the  sum  of  five  hundred  dollars  ($500.00),  money 
loaned  to  her  by  your  orator,  and  for  which  she  executed  her  bond, 
dated  June  1, 1895,  and  payable  to  your  orator  one  year  after  date, 
with  interest  from  date.  A  copy  of  the  said  bond  is  herewith 
filed,  marked  exhibit  A,  a,nd  is  prayed  to  be  read  as  a  part  of  this 
bill. 

"On  the  10th  day  of  June,  1896,  the  said  Ella  J.  Levering 
also  purchased  from  your  orator  goods  and  merchandise  to  the 
amount  of  two  hundred  and  fifty  dollars  ($250.00). 

"  No  part  of  either  of  the  said  debts  has  been  paid. 

"  At  the  time  that  each  of  the  said  debts  was  contracted,  the 
said  Ella  J.  Levering  owned  and  still  owns  the  following  real  and 
personal  property  >  (here  describe  it).  The  value  of  the  said  per- 
sonal property  is  about  $ ,  and  of  the  real  estate  about  $ . 

"  The  said  property  was  at  the  time  each  of  the  said  debts  was 
contracted  her  equitable  separate  estate,  held  by  her  without  re- 
striction as  to  her  right  to  dispose  of  the  same  or  to  charge  it  for 
lier  debts,  and  is  still  so  owned  and  held  by  her.  Each  of  the 
said  debts  was  contracted  with  reference  to  her  said  equitable  sep- 
arate estate  as  a  source  of  credit,  and  both  the  income  from  and  the 
corpus  of  the  said  estate  are  liable  for  the  payment  of  the  said 
debts. 

"  Your  orator  further  avers  that  both  the  said  personal  property 
and  the  rents  and  profits  of  the  real  estate  for  five  years  will  be 

'  This  bill  must  be  sworn  to.  '  Ante,  p.  1110. 


1292  APPENDIX. 

insufHcient  to  pay  the  debts  and  interest  due  to  your  orator  and 
the  costs  of  this  suit. 

"  Wherefore,  your  orator  prays  that  the-  said  personal  property 
and  the  real  property  be  decreed  to  be  sold,  and  so  much  of  the 
proceeds  as  may  suffice  for  that  purpose  be  applied  to  the  payment 
of  the  costs  of  this  suit  and  of  the  debts  and  interest  due  to  your 
orator. 

"  To  the  end,  therefore,  that  justice  may  be  done,  your  orator 

prays  that  the  said  Ella  J.  Levering  and  F.  T.  Levering  be  made 

parties  to  this  suit  and  be  compelled  to  answer  this  bill,  but  not  on 

oath,  the  oath  being  hereby  expressly  waived,  and  that  all  such 

other,  further,  and  general  relief  as  in  the  premises  may  be  just 

and  right  may  be  granted." 

E, 

Bill  to  Subject  the  Legal  Separate  Estate  of  a  Married  Woman  by 

Attachment} 

"  That  one  Ella  J.  Levering,  a  married  woman,  who  was  mar- 
ried since  the  1st  day  of  May,  1888,^  then  living  and  being  in  the 
State  of  Virginia,  became  indebted  on  the  1st  day  of  June,  1895, 
to  your  orator  for  the  sum  of  five  hundred  dollars  (|500.00), 
money  loaned  to  her  by  your  orator,  and  for  which  she  executed 

to  your  orator  her  bond,  dated  June  1,  1895,  payable  at  W , 

in  Virginia,  to  your  orator  one  year  after  date,  with  interest  from 
date.  A  copy  of  the  said  bond  is  herewith  filed,  marked  exhibit 
A,  and  is  prayed  to  be  read  as  a  part  of  this  bill. 

"On  the  10th  day  of  June,  1896,  the  said  Ella  J.  Levering, 
then  living  and  being  in  Virginia,  also  purchased  from  your  orator 
goods  and  merchandise  to  the  amount  of  two  hundred  and  fifty 
dollars  ($250.00). 

•  Ante,  p.  638. 

2  If  married  prior  to  that  date  she  must  since  that  date  have  acquired  a  legal 
separate  estate,  and  must  have  owned  it  or  have  been  engaged  in  some  business, 
trade,  etc.  at  the  time  she  contracted  the  debt,  in  order  to  be  bound  personally  for 
the  same. 
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"  The  said  Ella  J.  Levering  was  not  at  the  time  she  contracted 
the  said  debts,  or  either  of  them,  nor  has  she  ever  since  been  a 
partner  with  her  husband  (or,  neither  of  the  said  debts  was  con- 
tracted by  said  Ella  J.  Levering  as  a  partner  with  her  husband) ; 
but  at  the  time  she  contracted  the  said  debts,  and  each  of  them, 
she  owned  in  the  State  of  Virginia  separate  legal  estate  acquired 
by  her  since  the  1st  day  of  May,  1888  (or,  'having  married  since 
May  1,  1888,  she  was  at  the  time  of  the  contracting  of  the  said 
debts  engaged  in  business,  trade,  work  or  labor  other  than  as  a 
partner  with  her  husband),  and  the  debt  here  sued  for  was  contracted 
on  the  faith  of  said  legal  separate  estate  (or  separate  business} ) 

"  The  said  Ella  J.  Levering  is  not  a  resident  of  this  State,  but 

she  has  within  the  State  of  Virginia,  and  in  the  county  of  F , 

within  the  jurisdiction  of  this  court,  the  following  personal  and 
real  estate  :  (describe  it),  all  of  which  estate  is  her  separate  legal 
estate  acquired  by  her  since  the  1st  day  of  May,  1888.^ 

"T.  J.  Levering  is  the  husband  of  Ella  J.  Levering,  and  is 
united  in  this  suit  because  of  his  inchoate  right  of  curtesy  in  the 
real  estate  of  the  said  Ella  J., Levering. 

"  Although  the  said  Ella  J.  Levering  and  T.  J.  Levering  are 
not  residents  of  this  State,  yet  being  personally  ^vithin  the  county 

of  F when  this  suit  was  instituted,  they  were  each  duly 

served  with  process '  within  the  county  of  F ,  summoning 

them  to  answer  this  bill. 

"  Wherefore,  your  orator  prays  that  the  said  Ella  J.  Levering 
and  T.  J.  Levering  be  made  parties  to  this  suit  and  be  compelled 
to  answer  this  bill,  but  not  on  oath,  the  oath  being  hereby  expressly 

1  The  author  thinks  the  words  in  italics  wholly  useless  and  idle,  but  they  are  in- 
serted because  by  high  authority  this  is  deemed  at  least  more  prudent.  Prof.  Wm. 
Lile,  4  Va.  Law  Eegister,  429. 

^  Or  it  is  enough  to  aver  that  she  was  married  since  May  1, 1888,  the  bill  having 
averred  that  she  owned  property  or  was  engaged  in  trade  or  business  at  the  time 
the  debts  were  contracted. 

'  If  she  was  a  resident  a  common  law  action  would  lie  against  her.  As  a  non- 
resident she  might  be  sued  by  attachment  at  law  or  in  equity,  but  if  not  served 
personally  with  process  no  personal  judgment  could  be  rendered  against  her. 
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waived  ;  that  a  personal  decree  be  rendered  in  favor  of  your  orator 
for  his  debts,  interest,  and  the  costs  of  this  suit ;  that  the  said 
personal  property,  the  rents  and  profits  of  her  real  estate,  and  the 
corpus  of  the  same,  if  the  rents  appear  insufficient  in  five  years  to 
pay  the  said  debt,  interest  and  costs,  be  sold  and  applied  to  the 
payment  of  the  said  debt,  interest  and  costs ;  and  that  all  such 
other,  further  and  general  relief  as  in  the  premises  may  be  just 
and  right  may  be  granted."  ^ 

Amended  and  Supplemental  Bill.  S 

Sands'  Suit  in  Equity,  p.  102. 

"  The  amended  and  supplemental  bill  of  your  complainant,  E. 
B.,  respectfully  showeth  to  the  court  that  he  heretofore  exhibited 
in  this  court  his  original  bill  of  complaint  against,  etc.  (setting 
forth  original  bill  and  proceedings,  after  which  state  the  matter  of 
amendment  and  supplemental  matter,  etc.).  To  the  end,. therefore, 
that  the  said  M.  M.  and  L.  L.  may  severally  answer  all  and  every 
the  matters  and  things  herein  charged  by  way  of  amendment  and 
supplement,  and  that  they  may  discover  and  set  forth,  etc.  (here 
add  interrogatories).  And  that  your  complainant  may  have  full 
and  general  relief  in  the  premises,  such  as  the  nature  of  his  case 
may  require.     And  your  orator  will  ever  pray,  etc. 

"A.  M..,p..q." 

Bill  of  Review.  T 

Your  orator,  A.  B.,  complaining,  sheweth  unto  the  court  that  at 

the term,  18 — ,  of  this  court,  C.  D.  exlubited  his  bill  in 

chancery  against  your  orator,  and  therein  set  forth  that  (here  insert 
the  matter  and  object  of  the  original  bill).  And  your  orator  being- 
served  with  a  summons  for  that  purpose,  appeared  and  answered 
the  said  bill  to  the  following  effect  (here  insert  the  substance  of 
the  answer).     And  issue  having  been  duly  joined  upon  said  bill 

'  Ante,  Vol.  1,  pp.  639,  640.  This  form,  mutatis  mutandis,  may  be  used  when- 
ever it  is  proper  to  sue  a  married  woman  in  chancery  for  any  debt  contracted  as  to 
her  separate  legal  estate,  or  as  to  her  business,  trade,  work,  etc. 
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and  answer,  and  the  proofs  produced  and  read,  it  was  decreed  (here 
insert  the  substance  of  the  decree  or  decrees  sought  to  be  reviewed), 
which  said  decree  (or  decrees)  your  orator  insists  is  erroneous,  be- 
cause of  eri'ors  upon  the  face  thereof  in  this  (here  insert  the  errors 
complained  of),  or  (because  of  evidence  not  in  the  cause,  which 
has  been  discovered  since  the  said  decree,  which  could  not  have 
been  discovered  before  the  same  by  the  exercise  of  any  diligence 
on  your  orator's  part,  and  which  is  not  cumulative,  as  follows), 
to- wit :  (then  insert  what  is  proposed  to  be  proved).  In  consid- 
eration whereof,  your  orator  prays  that  the  said  decree  may  be 
reviewed  and  set  aside  (that  he  may  be  allowed  to  introduce  his 
said  evidence),  and  that  relief  may  be  had  against  the  same ;  that, 
in  lieu  thereof,  the  court  shall  decree  (here  insert  the  desired  relief), 
and  that  all  such  other,  further  and  general  relief  as  in  the  prem- 
ises may  be  just  and  right  may  be  granted.    And  your  orator  will 

ever  pray,  etc. 

Q.,  G.  &  S.,  p.  q. 

If  the  review  is  sought  for  after-discovered  evidence,  the  bill 
must  be  supported  by  affidavit. 

Bill  of  Interpleader.  U 

"  That  your  orator  has  in  his  hands  the  sum  of  | (certain 

property,  describing  it,  or  whatever  the  subject  of  the  litigation 
may  be),  which  came  to  him  in  the  following  manner :  (describe 
the  circumstances). 

"  Your  orator  does  not  own  any  part  of  this  money  (or  other 
property)  and  has  no  interest  whatever  in  it.  But  he  is  notified 
by  B.  that  he  claims  the  said  money  (or  other  property),  and  also 
by  C.  that  he  claims  the  same. 

"  Your  orator  has  no  personal  knowledge  as  to  the  justice  and 
right  of  their  respective  claims,  and  there  is  no  way  by  which  the 
same  may  be  determined  to  your  orator's  protection,  save  by  the 
intervention  of  a  court  of  equity. 

"  Your  orator,  therefore,  prays  that'  the  said  B.  and  C.  be  made 
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parties  to  this  suit ;  that  they  be  compelled  to  file  before  this  court 
statements  in  writing  as  to  their  claims  respectively,  and  be  per- 
mitted to  introduce  such  proper  evidence  as  each  of  them  may 
desire  in  support  of  their  pretensions.  And  your  orator  further 
prays  that  this  court  will  then  decide  between  the  said  B.  and  C, 
and  will  say  to  whom  your  orator  shall  pay  the  money  (or  deliver 
the  property  as  the  case  may  be),  and  upon  the  payment  thereof 
will  decree  complete  exoneration  and  protection  to  your  orator." 

Note. — The  complainant  thus  interpleading  may,  instead  of  ask- 
ing the  court  to  decree  to  whom  he  shall  pay  the  money,  ask  that 
he  may  pay  it  into  court  to  the  credit  of  the  cause. 

The  following  form  is  given  as  the  pi'oper  one  for  an  affidavit 
to  such  a  bill  (Sands'  Suit  in  Equity,  p.  102)  : 

"  State  of  Virginia, 

"  County  of  Frederick,  to-wit : 

"  This  day  personally  appeared  before  me,  A.  D.,  a  justice  of  the 
peace  in  and  for  the  State  and  county  aforesaid,  J.  R.,  the  plaintiff 
in  the  annexed  bill,  and  made  oath  that  the  statements  made  in  the 
said  bill,  so  far  as  made  upon  his  own  knowledge,  are  true,  and  so 
far  as  made  upon  knowledge  or  information  derived  from  others, 
he  believes  them  to  be  true ;  and  said  J.  R.  further  made  oath  that 
there  is  no  collusion  between  him  and  anyone  or  none  of  the  de- 
fendants in  said  bill,  or  any  other  party  thereto.' 

"Given  under  my  hand  this day  of ,  18 — . 

" ,  /.  P." 

Cross-Bill.  V 

Your  orator,  A.  B.,  complaining,  sheweth  unto  the  court  that 

C.  D.  on  the day  of filed  his  bill  of  complaint  in 

this  court  against  your  orator,  wherein  he  set  forth  (here  state  the 
object  of  the  bill),  and  thereupon  he  prayed  (state  the  prayer). 
And  your  orator  appeared  and  answered  the  said  bill,  and  issue 
was  duly  joined,  and  certain  proofs  have  been  produced  in  the 

'  This  in  case  there  be  more  than  one  complainant. 
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cause.     But  your  orator  further  sheweth  unto  your  honor  (here 
state  the  subject  which  is  the  occasion  for  the  cross-bill). 

Wherefore,  your  orator  prays  (here  state  the  relief  specially  de- 
sired) that  the  said  C.  D.  be  made  a  defendant  to  this  bill,  and  be 
required  to  answer  the  same  on  oath  ;  that  process  may  issue ;  that 
all  proper  orders  and  decrees  may  be  made ;  and  that  all  such 
other,  further  and  general  relief  as  in  the  premises  may  be  just 
and  right  may  be  granted.     And  your  orator  will  ever  pray,  etc. 

Q.,  G.  &  S.,  p.  q. 

Bill  Impeaching  a  Deed  for  Fraud.  W 

"  That  at  the term,  18 — ,  of  the court  of , 


your  orator  recovered  against  the  said  C  D.  a  judgment  for  the 

sum  of  % ,  with  interest  from  day  of ,  and 

I costs  (or,  '  that  before  the day  of the  said 

C.  D.  was  indebted  to  your  orator  in  the  sum  of  % ,  with 

interest  from ' ),  which  said  sum  of  money  yet  remains  un- 
paid.    Your  orator  furthet  avers  that  the  said  C.  D.,  on  the 

day  of ,  executed  to  E.  F.  a  deed,  whereby  he  conveyed  to 

the  said  E.  F.  the  following  ^property,  to-wit :  (here  describe  it, 
and  if  the  deed  is  in  trust  set  forth  its  object),  which  said  deed 
was  admitted  to  record  in  the  clerk's  office  of  the  county  court  of 

,  on  the day  of .     And  your  orator  avers  and 

charges  that  the  said  deed  was  not  upon  a  consideration  deemed 
valuable  in  law,  but  was  executed  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  said  C.  D.,  and  especially  your  orator. 
Wherefore,  your  orator  prays  that  the  said  C.  D.,  E.  F.  (and  the 
creditors  named  in  the  deed,  if  any,  and  any  other  lien  creditors 
of  C.  D.,  who  are  known),  be  made  parties  defendants  to  this  bill, 
and  be  required  to  answer  the  same  on  oath ;  that  the  said  decree 
be  wholly  avoided  and  set  aside  (that  accounts  be  taken,  if  the 
suit  is  to  be  carried  on  as  a  general  creditor's  bill,  and  the  ordi- 
nary convention  of  creditors  and  ascertainment  of  debts  and  pri- 
orities must  be  prayed  as  in  form  N),  and  the  land  sold,  should 


1298  APPENDIX. 

the  rents  and  profits  thereof  not  pay  your  orator's  judgment  in 
five  years ;  or  otherwise,  that  the  land  be  rented  out,  and  in  either 
event,  that  your  orator's  and  such  other  debts,  as  may  be  binding 
upon  the  said  property,  may  be  paid ;  and  that  all  such  other, 
further  and  general  relief  as  in  the  premises  may  be  just  and 
right  may  be  granted.     And  your  orator  wiU  ever  pray,  etc. 

Bill  Contesting  a  Will  that  has  been  Admitted  to  Probate.       X 

"  That  he  is  one  of  the  children  and  heirs  at  law  and  distributees 
of  Robert  B.,  who  recently  departed  this  life,  possessed  of  real  and 
personal  property.  The  other  children,  heirs  at  law  and  distribu- 
tees of  Robert  B.  are  Anna  B.,  Thomas  B.  and  William  B.  Your 
complainant  believes  that  the  said  Robert  B.  died  intestate.  Since 
his  death  a  paper-writing,  purporting  to  be  his  last  will  and  testa- 
ment, has  been  admitted  to  probate  in  this  court  (or  in  the 

court  of ),  whereby  he  gives  the  chief  part  of  Iris  property 

to  one  Susan  S.,  and,  after  that,  the  residue  of  his  property  to  his 
children ;  the  order  admitting  the  said  paper  to  probate  was  made 

on  the day  of .     An  attested  copy  of  the  said  paper 

is  herewith  filed,  marked  exhibit  A.  Marcellus  M.,  named  as 
executor  of  the  said  paper-writing,  has  declined  to  qualify  as  such 
executor.  Your  complainant  alleges  and  charges,  that  the  paper- 
writing  aforesaid,  of  which  probate  has  been  received,  is  not  the 
will  of  the  decedent,  Robert  B.  In  tender  consideration  whereof 
and  forasmuch,  etc.,  your  complainant  prays  that  the  said  Susan  S. 
Anna  B.,  Thomas  B.,  aild  William  B.,  may  be  made  parties  to  this 
bill  and  required  to  answer  the  same,  and  this  merely  as  a  step  or 
part  of  this  proceeding  to  obtain  a  trial  before  a  jury  ;  that  proper 
process  issue ;  that  an  issue  devisavit  vel  non  be  made  up  and  tried 
by  a  jury  at  the  bar  of  this  court,  to  ascertain  and  try  whether  the 
said  paper-writing,  admitted  to  probate  as  aforesaid,  is  or  is  not 
the  true  last  will  and  testament  of  the  said  Robert  B. ;  that  the 
said  probate  be  set  aside ;  that  the  said  paper-writing  be  declared 
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and  decreed  not  to  be  the  last  will  and  testament  of  the  said 
Robert  B. ;  and  that  all  such  other,  further  and  general  relief  may 
be  afforded  your  complainant  as  the  nature  of  his  case  may  de- 
mand, or  to  equity  shall  seem  meet.  And  your  complainant  will 
ever  pray,  etc.  J.  Z.,  p.  q." 

Sands'  Suit  in  Equity,  p.  575,  note. 

No.  9. 
Affidavit  to  Bills  in  Chancery. 

See  No.  8,  form  D. 

State  of  Virginia,  1      ,  _ 

County  of ,  J 

I, ,  a  justice  of  the  peace  for  the  county  and 

State  "aforesaid,  hereby  certify  that ,  personally 

appeared  before  me,  in  my  county  aforesaid,  and  made  oath  that 
the  allegations  contained  in  the  foregoing  bill,  which  he  makes  of 
his  own  knowledge  are  true,  and  that  all  other  matters  therein 
stated  he  believes  to  be  true. 

Given  under  my  hand  this day  of ,  1 8 — . 

,  /.  P. 

In  an  injunction  bill  the  a'ffidavit  must  be  that  the  allegations 
upon  which  it  rests  are  of  the  knowledge  of  the  affiant  and  are 
true.' 

No.  10. 

Answei's  in  Chancery.  A 

Minor's  Inst!,  Vol.  4,  p.  1187  ;  Sands'  Suit  in  Equity,  p.  358. 

Answer  of  an  Adult. 

"  The  answer  of ,  the  defendant  (or,  '  the  separate  an- 
swer of ,  one  of  the  defendants,'  or  '  the  joint  and  separate 

answers  of ,  the  defendants ' )  to  a  bill  of  complaint  filed 

against  him  (or  '  her '  or  '  them '  )  ( '  and  others ' )  in  the 

court  of  the  county  (or  '  corporation ' )  of ,  by  , 

complainant. 

'  Ante,  Vol.  1,  p.  448,  note. 
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"  The  respondent  (or  '  these  respondents ' )  reserving  to  himself 
(or  'themselves')  the  benefit  of  all  just  exceptions  to  the  said 
bill,  for  answer  thereto,  or  to  so  much  thereof  as  he  is  (or  '  they 
are ' )  advised  that  it  is  material  he  (or  '  they ' )  should  answer, 
answers  and  says  (or  '  answer  and  say ' )  that . 

"  True  it  is,  etc.  {^giving  a  distinct  and  categorical  answer  to  the 
several  averments  of  the  bill). 

"  But  this  respondent  denies  (here  insert  the  denial  of  such  alle- 
gations of  the  bill  as  are  not  true). 

"  And  this  respondent  denies  (or  '  these  respondents  deny ' )  all 
fraud,  unlawful  combination  and  confederacy ;  and  having  fully 
answered  the  complainant's  bill,  prays  (or  pray)  to  be  hence  dis- 
missed with  his  (or  '  their ' )  reasonable  costs  by  him  (or  '  them ' ) 
in  this  behalf  expended,  and  he  (or  '  they ' )  will  ever  pray,  etc. 

"D.  D.,  (defendant). 
"  M.  A.  W.,  p.  d." 

Answer  of  an  Infant  Defendant.  •  B 

Minors'  lust..  Vol.  4,  p.  1190;  Sands'  Suit  in  Equity,  p.  361. 

"  The  separate  answer  of  Anne  Hart,  an  infant  under  the  age  of 
twenty-one  years  by  B.  T.,  her  guardian  ad  litem,  assigned  to  de- 
fend her  in  this  suit,  to  a  bill  of  complaint  exhibited  against  her 
and  others,  in  the  circuit  court  for  the  county  of  A,  by  James 
Hart. 

"The  respondent  reserving  to  herself  the  benefit  of  all  just 
exceptions  to  said  bill,  for  answer  thereto,  or  to  so  much  thereof 
as  she  is  advised  that  it  is  material  she  should  answer,  by  her  said 
guardian  ad  litem  answers  and  says  : 

"  That  she  is  an  infant  of  tender  years,  and  by  reason  of  her 
infancy,  is  incapable  of  understanding,  or  of  taking  care  of  her 
rights  and  interests.  She,  therefore,  by  her  said  guardian  com- 
mends herself  and  her  rights  and  interests  to  the  protection  of  the 
court,  and  prays  that  no  decree  may  be  pronounced  which  will 
tend  to  her  prejudice. 
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"  And  having  fully  answered,  the  said  respondent  prays  to  be 
hence  dismissed  with  her  reasonable  costs  in  this  behalf  expended, 
and  she  will  ever  pray,  etc. 

"  B.  T.  (Gkiardian  ad  litem),  for  Anne  Hart. 

"  C.  O.  B.,  p.  d." 

The  answers  in  other  cases  are  the  same — mutatis  mutandis. 

No.  11. 

Affidavits  to  Answers. 

State  of  Virginia,  1      ,  _ 

County  of ,  J 

This  day  personally  appeared  before  me,  H.  R.,  a  justice  of  the 
peace  (notary  public  or  commissioner  in  chancery  for  the  circuit 
court  of  the of ,  Va.),  for  the  county  (or  corpora- 
tion) and  State  aforesaid,  D.  D.  (or  D.  D.,  E.  F.,  etc.,  including 
all  the  respondents),  whose  answer  is  above  written,  and  made 
oath  that  the  statements  contained  in  the  said  answer,  so  far  as 
made  of  his  (or  their)  own  knowledge  are  true ;  and  so  far  as 
made  from  knowledge,  or  information  derived  from  others,  they 
are  believed  to  be  true. 

Given  under  my  hand  this day  of ,  18 — . 

,  /.  P. 


No.  12. 
Replication.^ 

Sands'  Suit  in  Equity,  p.  391. 
In  the court  of county  : 

The  replication  of  A.  B.,  complainant  to  the  answer  of  C.  D. 
defendant. 

This  repliant,  saving  and  reserving  unto  himself  all  and  all 
manner  of  advantage  of  exception  to  the  manifold  insufficiencies 
of  the  said  answer  for  replication  thereunto  saith,  that  he  will  aver 
and  prove  his  said  bill  to  be  true,  certain  and  sufficient  in  the  law 
to  be  answered  unto,  and  that  the  said  answer  of  the  said  defendant 

^  But  it  is  sufficient  that  the  decree  shall  state,  "and  complainant  replied  gen- 
erally." 


]  302  APPENDIX. 

is  uncertain,  untrue,  and  insufficient  to  be  replied  unto  by  this 
repliant. 

Without  this,  that  any  other  matter  or  thing  whatsoever  in  the 
said  answer  contained,  material  or  effectual  in  the  law,  to  be  replied 
unto,  confessed  and  avoided,  traversed  or  denied,  is  true.  All 
which  matters  and  things  this  repliant  is  and  will  be  ready  to  aver 
and  prove,  as  this  honorable  court  shall  direct,  and  humbly  prays 
as  in  and  by  his  said  bill  he  hath  already  prayed. 

No.  13. 
Exceptions  to  an  Ansioer. 
Sands'  Suit  in  Equity,  p.  397. 

In  the court  of county  : 

John  B. ,  Plaintiff, 

agahist 
Mary  R.  and  James  L.,  Adm'r  of  R.  R.,  Defendants. 

Exceptions  of  the  plaintiff  to  the  answer  of  the  defendant, 
James  L.,  administrator  of  R.  R.,  deceased. 

The  plaintiff  excepts  to  the  answer  of  the  defendant,  James  L., 
administrator  of  R.  R.,  deceased  : 

1.  Because,  in  his  said  answer,  the  said  defendant  has  not  an- 
swered and  set  forth  a  true  inventory  of  the  goods,  and  personal 
estate  of  R.  R.,  which  came  to  the  hands  of  the  said  defendant, 
and  how  much  thereof,  and  to  whom  it  hath  been  sold  and  dis- 
posed of,  and  whether  any  part  thereof,  and  to  what  value  or 
amount  now  remains  undisposed  of,  and  what  is  become  thereof. 

2.  Because,  in  his  answer,  the  said  defendant  makes  no  response 
to  the  allegations  of  the  bill ;  "  that  the  intestate  of  the  defendant, 
James  L.,  administrator  as  aforesaid  of  R.  R.,  admitted  in  a  con- 
versation had  between  the  plaintiff  and  the  said  R.  R.  and  Mary 

R.  on  the day  of ,  18 — ,  at  which  conversation  the 

said  James  L.  was  present ;  that  the  debt  demanded  by  your  com- 
plainant was  due  to  him  from  the  said  R.  R.  and  Mary  R.,  and 
though  the  bond  for  the  same  had  been  lost,  they  were  as  much 
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bound  for  the  money  as  if  it  had  not  been  lost."  In  all  which 
particulars  the  said  complainant  excepts  to  the  answer  of  the  said 
defendant  as  evasive,  imperfect  and  insufficient,  and  humbly  prays 
that  the  said  defendant  may  be  compelled  to  put  in  a  full  and  suf- 
ficient answer  to  the  said  bill.  Geoege  N.,  p.  q. 

No.  14. 
Demurrer  to  Bill  in  Chancery. 

The  defendant  saith  that  the  bill  is  not  sufficient  in  law. 

See  Code,  §  3271 ;  Code  W.  Va.,  Ch.  125,  §  28 ;  Jones  v. 
Clark,  25  Grat.  675 ;  Dunn  v.  Dunn,  26  Grat.  291 ;  Smith  v. 
Profit,  82  Va.  832  ;  Cook  v.  Dorsey,  38  W.  Va.  200  ;  Ante,  Vol. 
1,  p.  370. 

For  forms  where  the  matter  is  not  thus  provided  by  law,  see 
Minor's  Inst.,  Vol.  4,  p.  1153,  also  this  form,  where  the  demurrer 
is  for  multifariousness  in  the  bill.  Sands'  Suit  in  Equity,  p.  183. 
In  the  Circuit  Court  of  the  County  of : 

This  defendant  by  protestation  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  bill  of  complaint 
contained  to  be  true  in  manner  and  form  as  the  same  are  therein 
set  forth,  doth  demur  thereto,  and  for  cause  of  demurrer  showeth 
that  it  appears  by  the  said  bill  that  the  same  is  exhibited  against 
this  defendant,  and  J.  H.,  J.  C,  T.  S.,  and' W.  T.,  as  co-defendants 
for  several  and  distinct  matters  and  causes,  in  many  whereof,  as 
appears  by  the  said  bill,  this  defendant  is  not  in  any  manner  in- 
terested or  concerned,  by  reason  of  which  distinct  matters  the  said 
plaintiff's  said  bill  is  drawn  out  to  a  considerable  length,  and  this 
defendant  is  compelled  to  take  a  copy  of  the  whole  thereof,  and 
by  joining  distinct  matters  together,  which  do  not  depend  on  each 
other  in  the  said  bill,  the  pleadings,  orders  and  proceedings  will, 
in  the  progress  of  the  said  suit,  be  intricate  and  prolix,  and  this 
defendant  put  to  unnecessary  charges  in  taking  copies  of  the  same, 
although  several  parts  thereof  no  way  relate  to  or  concern  him. 
Wherefore,  and  for  divers  other  errors  and  imperfections,  this  de- 
40 
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fendant  demands  the  judgment  of  this  court  whether  he  shall  be 
compelled  to  make  any  further  or  other  answer  to  the  said  bill,  or 
any  of  the  matters  and  things  therein  contained ;  and  prays  hence 
to  be  dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 

A.  B. 

The  same  form  serves  where  the  demurrer  is  for  other  cause 
than  multifariousness  in  the  bill,  the  other  cause  being  stated  in 
lieu  of  that  given  in  the  form. 

When  the  demurrer  is  to  a  bill  filed  in  the  United  States  courts 
it  must  be  accompanied  by  a  certificate  of  counsel  that,  in  his 
opinion,  it  is  well  founded  in  point  of  law,  and  supported  by  the 
affidavit  of  the  defendant  that  it  is  not  interposed  for  delay. 

Sands'  Suits  in  Equity,  p.  168. 

See  the  following  forms  :  Demurrer  for  want  of  parties  (Sands' 
Suit  in  Equity,  pp.  188—220) ;  Demurrer  to  part  of  the  bill,  or  to 
part  of  the  relief  {Id.,  p.  223) ;  For  misjoinder  of  parties  {Id., 
pp.  230,  231) ;  To  bills  of  discovery  {Id.,  pp.  231,  234). 

No.  15. 
Pleas  in  Chancery. 
These  forms  are  given,  Ante,  Vol.  1,  pp.  384,  385. 

No.  16. 
Plea  in  Abatement.^ 
Sands'  Suit  in  Equity,  p.  277. 

In  the  Circuit  Court  of  the  County  of  Henrico,  Va.  March 
rules,  187 — . 

James  R.  Eaynors,  Defendant, 

ads. 
"William  W.  Williams,  Complainant. 

The  plea  of  James  R.  Raynors,  defendant  to  the  bill  of  com- 

'It  is  questioned  on  high  authority  (see  4  Va.  Law  Register,  p.  361)  whether 
the  provision  of  Code,  |  3215,  that  suit  may  be  brought  where  the  cause  of  action 
or  part  thereof  arose,  although  none  of  the  defendants  reside  therein,  applies  to  a' 
non-resident  of  the  State.  In  Beime  v.  Rosser,  26  Grat.  537,  it  was  held  that  a 
non-resident,  though  owning  no  property  in  the  State,  may  be  sued  upon  any  cause 
of  action  in  any  county  or  corporation  in  which  he  is  found  and  served  with  pro- 
cess; but  on  the  authority  of  .Judge  Burks  it  is  contended  that  this  decision  was 
"palpably  and  grossly  wrpng."  See  Ante,  Vol.  1,  pp.  247,  248;  1  Barton's  Law 
Rr.,  p.  17. 


APPENDIX.  1305 

plaint  exhibited  against  him  and  C.  C.  in  this  court  by  William 
W.  Williams. 

This  defendant,  for  plea  to  the  said  bill,  saith  that  he  is  now, 
and  was  at  the  time  of  the  institution  of  this  suit,  a  resident  of  the 
county  of  Hanover,  Va.,  and  not  a  resident  of  the  county  of  Hen- 
rico, Va. ;  that  his  co-defendant,  C.  C,  is  now,  and  was  at  the  time 
of  the  institution  of  this  suit,  also  a  resident  of  the  county  of  Han- 
over, and  not  a  resident  of  the  county  of  Henrico,  and  that  they 
are  the  sole  defendants  in  the  said  suit,  and  that  said  suit  is  brought 
to  subject  to  the  alleged  judgment  of  the  said  plaintiff  certain 
land,  every  part  whereof  lies  in  the  county  of  Hanover,  and  not 
any  part  thereof  in  the  county  of  Henrico.  Wherefore,  the  de- 
fendant doth  plead  to  the  said  bill  and  to  the  jurisdiction  of  the 
said  court,  and  prays  the  judgment  of  the  court  whether  he  should 
be  compelled  to  make  any  further  or  other  answer  to  the  said  bill, 
and  prays  to  be  hence  dismissed  with  his  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained. 

C.  E.,  p.  d. 

This  plea  must  be  sworn  to.  Code,  §  3278 ;  Code  W.  Va., 
Ch.  125,  §§  39,  41 ;  Ante,  Vol.  1,  p„389. 

No.  17. 

Order  Appointing  a  Guardian  ad  Litem. 

Minor's  Inst.,  Vol.  4,  p.  1118. 

At  rules  held  in  the  clerk's  office  of  the  Circuit  Court  for  the 
county  of  A ,  on  the day  of ,  in  the  year . 

James  Hart,  Complainant, 

vs. 
Jane  Hart,  widow,  and  the  same  Jane,  administratrix 

with  the  will  annexed  of  Thomas  Hart,  deceased  ; 

John  Hart,  Henry  Wells,  and  Mary,  his  wife,  late 

Mary  Hart,  and  Anne  Hart,  Defendants. 

In  chancery. 

Qq  motion  of  the  complainant,  by  counsel, ,  aij  attorney- 
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at-law,  is  assigned  guardian  to  the  defendant,  Anne  Hart,  who  is  an 
infant,  under  the  age  of  twenty-one  years,  to  defend  her  in  this  suit. 

No.  18. 
Disclaimer  in  Chancery. 
Minor's  Inst.,  Vol.  4,  p.  1175;  Sands'  Suit  in  Equity,  p.  381. 

The  disclaimer  of  H.  W.  and  M.,  his  wife,  late  M.  H.,  to  a  bill 
of  complaint  exhibited  against  them  and  others  in  the  circuit  court 
for  the  county  of  A.,  by  J.  H. 

The  said  defendants,  reserving  to  themselves  all  right  of  excep- 
tion to  the  said  bill  of  complaint,  say  that  they,  the  said  defend- 
ants, do  not  know  that  they  to  their  knowledge  and  belief  ever 
had,  nor  did  they,  or  either  of  them,  ever  claim  or  pretend  to 
have,  nor  do  they,  or  either  of  them,  now  claim  any  right,  title  or 
interest  of,  in  or  to  the  estate  of  the  said  T.  H.,  deceased,  either 
real  or  personal,  in  the  said  complainant's  bill  set  forth,  or  any 
part  thereof;  and  these  defendants  do  disclaim  all  right,  title,  and 
interest  to  the  said  estate  of  the  said  decedent,  and  every  part 
thereof  And  these  defendants  deny  all  fraud,  and  all  unlawful 
combination  and  conspiracy,  and  pray  to  be  hence  dismissed  with 
their  reasonable  costs  in  this  behalf  expended ;  and  they  will  ever 
pray,  etc. 

L.  D.  A.,  p.  d. 
No.  19. 

Decree  Nisi. 

Sands'  Suit  in  Equity,  p.  127. 

The  summons  awarded  in  this  cause  having  been  returned  exe- 
cuted on  the  defendant,  C.  D.,  and  the  bill  of  the  plaintiff  having 
been  filed  and  the  said  C.  D.  still  failing  to  appear  and  plead,  an- 
swer or  demur  to  the  said  bill,  on  the  motion  of  the  plaintiff,  it  is 
ordered  that  it  be  entered  of  record  that  the  said  bill  will  be  taken 
for  confessed  as  to  the  said  C,  D.,  if  the  said  C,  D,  shall  continue 
in  default. 
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No.  20. 
Bill  Taken  for  Confessed,  and  Cause  Set  for  Hearing. 
Sands'  Suit  in  Equity,  p.  128. 

"  The  defendant,  C  D.,  not  yet  having  appeared  and  pleaded, 
answered  or  demurred  to  the  plaintiff's  bill,  the  same  is  taken  for 
confessed  as  to  the  said  defendant,  and  the  cause  is  set  for  hearing 
as  to  him."  Or,  "  The  defendant,  C.  D.,  who  has  appeared  to  this 
suit,  still  failing  to  plead,  answer  or  demur  to  the  plaintiff's  bill, 
the  same  is  taken  for  confessed  as  to  the  said  defendant,  and  the 
cause  is  set  for  hearing  as  to  him." 

No.  21. 
Order  Granting  an  Injunction. 

"An  injunction  is  granted  in  accordance  with  the  prayer  of  this 
bill,  restraining  the  defendant,  C.  D.,  from  further  proceeding  with 
the  execution  issued  by  him  upon  his  judgment  obtained  against 

the  complainant,  A.  B. ;  and  C.  B.  H.,  the  sheriff  of county, 

is  enjoined  and  restrained  from  levying  the  said  execution  upon 
the  property  of  the  said  A.  B.,  or  if  he  shall  have  levied  the  same 
from  selling  under  his  said  execution,  and  he  is  directed  to  restore 
the  property  so  levied  upon,  if  any  such  levy  hath  been  made,  to 
the  custody  and  possession  of  the  said  A.  B.  But  before  this  in- 
junction shall  take  effect,  the  said  A.  B.,  or  some  one  for  him, 
shall  enter  into  and  acknowledge  bond,  with  good  security,  before 

the  clerk  of  the  court  of  the  county  of ^-  in  the 

penalty  of  | ,  conditioned  to  pay  the  judgment,  proceedings 

on  which  are  thus  enjoined,  and  all  such  costs  and  damages  as  may 
be  awarded  against  him  in  case  this  injunction  shall  be  dissolved." 

When  certain  fiduciaries  and  others  are  complainants,  in  lieu  of 
the  words  from  "But  before  this  injunction,"  etc.,  insert  "The 
complainant  being  a  fiduciary,  no  bond  is  demanded  of  him." 
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No. 


Sands'  Suit  in  Equity,  p.  134. 


Clerics  Docket 

Abbreviations— Z)eoee  nisi,  d.  n. ;  versus,  v. ;  order  of  publication, 


Pl'ntiffs' 
Counsel. 

Def'ts' 
Counsel. 

Names  of 
Parties. 

January. 

February. 

March. 

April. 

J.  W. 

R.  H. 

L.  M. 

P.  k-  et  alB. 

(27th) 

Summons    t  o 
Feb'y  rules. 

Sum'ns  ret'd 
ex'don  deft 
W.  Bill  filed. 
D.  n.  V.  W. 
New    sum- 
m'ns  v.other 
defendants. 

Bill  p.  c.  as  to 
W.    Summons 
ret'dex'dasto 
other  def'antB, 
and  d.  n.  as  to 
them. 

Answer  of  deft 
P.  q.  filed  and 
g.  r.  Bill  p.  c. 
as  to  def  ts  E. 
H.  and  B.  L. 

Q.  M. 

B.  T. 

X.  y. 

A.  B.,  C.  D. 

tfe  unk'wn 
def'ts. 

Bill  filed,  and 
sum'ons  v.  A. 
B.  to  Feb.  rs. 
Affidavit    of 
n'n-res'nce  of 
CD.,  &c.,  & 
0.  p.  V.  C.  D. 
and  unkn'wn 
det'ts  to  Feb. 
rules. 

Sum's  V.  A.  B. 
ret'rned;  not 
time  to  ese- 
cnte    new 
summons  to 
April  rules. 

0.  p.  V.  C  D.  & 

unk'wn  derts 
filed.  Affidavit 
of  posting. 

Set  for  hearing 
as  to  C.  D.  and 
unknown  de- 
fendants. 

L.  JB. 

T.V. 

Q.  M. 

1).  B.,  C.  E. 
and  A.  M. 

Sum's  V.  deft 
to  Peb'y  rs. 

Def'aut  C.  E. 
appeared    & 
gave  rule  to 
plaintifl'   to 
file  bill. 

Bill  filed.  D.n. 
as  to    D.    B. 
Eule  on  deft 
C.  E.  to  plead. 
L.  0.  app'nted 
gu'dn  ad  litem 
to  infant  deft 
A.  M.  Answer 
of  guardian  ad 
litem  filed,  & 
g.r. 

Answer  of  D. 
B.  filed.  C.  E. 
failing  to  de- 
mur, plead  or 
answer,  and 
plt'fi's  wishing 
to  compel  an 
answer,  at- 
tachment T.  C. 
E. 

' 

s.  L.  &:c. 

P.  H. 

M,  T. 

N.  v.,  A.  B. 
&als. 

(23)    Bill  filed, 
and  summons 
andinj'tionto 
April  rules. 

New  summons 
andinj'tionto 
May  rules. 

R.  H.  B. 

J.  M.  P. 

L.N. 

V. 

S.E. 

(20) 
Sum'ona  v.  S. 

S.E.  to  April 

rules. 

Continued. 

Bill  filed.  Sum- 
mons returned 
"No  Inhabit- 
ant ; "  and  It 
appe'rlng  that 
the  court  has 
no  jurisdicti'n 
in  this  suit, 
&c.,  bill  dis- 
missed. 
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22. 

At  Rules. 


o.  p. ;  rales,  rs, ;  bill  taken  for  confessed,  p.  c. ;  general  replication,  g.  i. 


May. 

June. 

July. 

August. 

Septem- 
ber. 

October. 

Novem- 
ber. 

Decem- 
ber. 

Set  for  hear- 
ing as  to  de- 
fendant    P. 
Q.,  on  his  an- 
swer, and  as 
to  other  de- 
fendants  on 
bill  p.  c. 

Summons    v. 
A.  B.  ret'ed 
exe'ted,  and 
d.  n. 

Bill  p.  c.  & 
set    for 
hearing  as 
to  A.  3. 

0.  R.  brought 
in  nnder  at- 
tachment, & 
filing  his  an- 
swer, att'ch- 
m  e  n  t  d  i  s- 
charged.    G. 
r.  as  to  an- 
swer of  C.E. 

Continued. 

Continued. 

Continued. 

Four   mos. 
having 
elapsed 
since  D.  B. 
filed  his 
answ'r,  on 
motion  of 
D.  B.,  suit 
set  for  h'r- 
ing   as    to 
him. 

Summons  re- 
turned  exe- 
cuted on  V. 
v.,  and  d.  n. 
V.  him.  Sum- 
m'nsv.  oth'r 
def'nd'nts  to 
May  rules. 

Plea  of  N. 
0.   filed. 
Rep'n  and 
issue.     A. 
B.  app'd  & 
filed  a  plea 
which  was 
on  motion 
ofplaintifl 
set  down 
for   argu- 
ment. 

Summons    v. 
J.  K.,  L.  M., 
X.  X  ,  N.  P. 
and  B.W.  re- 
turned ex'd. 
L.   M.    filed 
answer,    t  o 
which  pl'tlfl 
filed   excep- 
tions,    and 
e  X  c  e  ptions 
set  down  for 
argum't.   D. 
n.  as  to  J.  E., 
B.  W.  and  X. 
X. 

Bill  p.  c.  & 
suit  set  for 
h'ing  as  to 
B.W.  Dis- 
claimer of 
J.  K.  filed, 
and  cause 
set  for 
hearing  as 
to  him. 

X.  X.'s  an- 
swer filed, 
and  with- 
out rep'ln 
cause  set 
for  he'rlug 
as  to  him. 

Continued. 

Contin'd. 

Cause  set 
for  hear- 
ing as  to 
N.  P.  on 
his  mo- 
tion. 
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No.  23. 

Forms  of  Proceedings  at  Rules. 

See  Ante,  forms  19  (decree  nisi)  and  20  (bill  taken  for  confessed). 
Sands'  Suit  in  Equity,  128  ei  seq. 

Form  of  Rule  to  Plead.  A 

The  summons  awarded  in  this  cause  having  been  returned  exe- 
cuted on  the  defendant,  C.  D.,  and  the  bill  of  the  plaintiff  having 
been  filed,  and  the  said  C.  D.,  who  has  heretofore  (on  this  day) 
appeared,  yet  failing  to  plead,  answer  or  demur  to  the  said  bill,  a 
rule  is  given  to  the  said  defendant  to  plead,  answer  or  demur  to 
the  said  bill  at  the  next  rules ;  and  if  the  said  C.  D.  shall  then 
fail  to  plead,  answer  or  demur  to  the  said  bill,  the  same  will  be 
taken  for  confessed  as  to  him. 

Filing  Plea  or  Demurrer.  B 

The  defendant,  C.  D.,  appeared  and  filed  a  plea  (or  demurrer) 
to  the  plaintiff's  bill,  and  the  said  plea  (or  demurrer)  is  set  down 
for  argument. 

If  it  is  a  demurrer,  add  after  the  words  "  plaintiff's  bill "  the 
words,  "  and  the  plaintiff  joined  in  the  said  demurrer." 

Issue  Taken  on  a  Plea.  C 

The  defendant,  C.  D.,  appeared  and  filed  a  plea  to  the  plaintiff's 
bill,  and  the  plaintiff  took  issue  upon  the  statements  made  in  the 
said  plea,  and  it  is  ordered  that  the  said  issue  be  tried  by  a  jury. 

Answer,  Replication,  and  Setting  Cause  for  Hearing.  D 

The  defendant,  C.  D.,  appeared  and  filed  his  answer  to  the  bill 
of  the  plaintiff,  and  the  plaintiff  thereupon  replied  generally  to 
the  said  answer,  and  the  cause  is  set  for  hearing  as  to  the  said 
defendant. 
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Cause  Set  for  Hearing  on  Defendant's  Motion.  E 

Four  months  having  elapsed  since  the  answer  of  C.  D.,  a  de- 
fendant in  this  cause,  was  filed,  and  the  plaintiff  herein  not  having 
set  the  cause  for  hearing  as  to  such  defendant,  and  not  having  filed 
exceptions  thereto,  on  motion  of  the  said  defendant  this  cause  is 
set  for  hearing  as  to  him. 

Order  Awarding  Scire  Faeias.  F  ' 

On  motion  of  the  plaintiff  a  writ  of  scire  facias  is  awarded 
against  C.  D.,  executor  of  the  last  will  and  testament  of  R.  M., 
deceased,  returnable  to  October  rules. 

No.  24. 

Form  of  Scire  Faeias  against  a  Personal  Representative. 

The  Commonwealth  of  Virginia, 

To  the of county,  greeting : 

Whereas,  in  a  certain  suit  in  equity,  lately  depending  in  the 

court  of ,  between  J.  B.  and  N,  C,  plaintiffs,  and 

R.  W.  and  N.  B.,  defendants,  before  any  farther  proceedings  were 
had  therein  (or  before  a  final  decree  therein),  the  said  N.  B.  de- 
parted this  life  intestate,  and  due  administration  of  all  and  singular 
his  goods  and  chattels,  having,  as  we  have  been  informed,  been 

granted  to  R.  X.  by  the court  of county,  and  the 

said  J.  B.  and  N.  C.  having  applied  for  a  proper  remedy  in  this 
behalf,  and  being  willing  that  right  and  justice  may  be  done, 
agreeably  to  the  statutes  of  Virginia  in  such  case  made  and  pro- 
vided, we  command  you  that  you  make  known,  according  to  law, 
to  the  said  R.  X.,  administrator  of  all  and  singular  the  goods  and 
chattels  of  the  said  N.  B.,  deceased ;  that  he  be  before  our  said 

court  of in  the ,  on  the day  of 

next,  to  show  if  anything  for  himself  he  hath  or  can  say  why  the 
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said  suit  and  the  proceedings  therein  had  should  notstand^and  be 

revived  against  the  said  R.  X.,  administrator  as  aforesaid,  and  be 

in  all  things  in  the  same  plight  and  condition  as  it  was  at  the  time 

of  the  decease  of  the  said  N.  B. ;  and  further,  to  do  and  receive 

what  our  court  shall  in  that  part  consider.     And  have  then  and 

there  this  writ. 

Witness  J.  R.,  clerk  of  our  said  court  at ,  this day 

of ,  18 — ,  and  in  the year  of  the  independence  of  the 

United  States  of  America. 

J.  R.,  Clerh. 

No.  25. 
Decrees  in  Chancery. 
Ante,  Vol.  2,  p.  816. 

Interlocutory  Decree.  A 

Minor's  Inst.,  Vol.  4,  p.  1205. 
James  Hart 

V. 

Jane  Hart,  in  her  owa  right,  and  the  said  Jane  as  administratrix 
with  the  will  annexed  of  Thomas  Hart,  deceased,  John  Hart, 
Henry  Wells  and  Mary,  his  wife,  late  Mary  Hart,  and  Anne 
Hart  by  her  guardian  ad  litem. 

The  defendant,  John  Hart,  who  is  not  a  resident  of  this  State, 
and  against  whom  the  complainant  appears  to  have  proceeded  in 
the  manner  prescribed  by  law  against  absent  defendants,  still  fail- 
ing to  appear  and  answer,  on  motion  of  the  complainant,  by  coun- 
sel, the  court  doth  set  the  cause  for  hearing  as  to  that  defendant. 

And  the  cause  coming  on  to  be, heard  this day  of ,  in 

the  year  eighteen  hundred  and ,  as  to  the  other  defendants 

upon  the  bill,  the  answers  in  person  of  the  adult  defendants,  Jane 
Hart,  in  her  own  right  and  also  as  administratrix  with  the  will 
annexed  of  Thomas  Hart,  deceased,  and  Henry  Wells  and  Maj-y, 


APPENDIX.  1313 

his  wife,  and  of  the  infant  defendant,  Anne  Hart,  by  B.  T.,  her 
guardian  ad  litem,  the  replications  thereto,  the  exhibits  filed,  and 
the  evidence  of  witnesses,  was  argued  by  counsel.  On  considera- 
tion whereof  the  court  doth  adjudge,  order  and  decree,  that  T.  W., 
J.  C,  E,.  F.,  E.  K.,  and  S.  N.,  be  appointed  commissioners,  who, 
or  any  three  of  them,  being  first  duly  sworn,  shall  well  and  truly 
allot  and  assign  to  the  defendant,  Jane  Hart,  widow  of  Thomas 
Hart,  deceased,  by  metes  and  bounds,  one  full  and  equal  third 
part,  in  quality  and  quantity,  of  the  tract  of  land  called  Fairfield, 
in  the  bill  and  proceedings  mentioned,  whereof  the  said  Thomas 
died  seized  of  an  estate  of  inheritance,  to  have  and  to  hold  the  said 
third  part  for  the  term  of  her  natural  life,  as  and  for  the  dower 
of  the  said  Jane  in  the  said  land.  And  that  the  same  commis- 
sioners, or  any  three  of  them,  being  first  duly  sworn, -do  make 
equal  and  fair  partition  in  severalty  of  the  residue  of  the  said  tract 
of  land,  between  the  complainant,  James  Hart,  and  the  defendants, 
John  Hart,  Mary  Wells,  wife  of  Henry  Wells,  and  Anne  Hart, 
who  are  children  and  heirs  of  the  said  Thomas  Hart,  deceased. 
And  the  commissioners  are  directed  to  report  their  proceedings  in 
pursuance  of  this  decree  to  the  court,  in  order  for  a  final  decree. 
And  the  court  doth  further  adjudge,  order  and  decree,  that  the 
injunction  awarded  in  this  cause  by  the  judge  in  vacation,  he  dis- 
solved, and  that  the  defendant,  Jane  Hart,  as  administratrix  with 
the  will  annexed  of  the  said  Thomas  Hart,  deceased,  do  render  a 
full,  true  and  perfect  account  of  her  administration  of  the  estate 
of  the  said  Thomas  Hart,  deceased,  before  one  of  the  commissioners 
of  this  court,  which  account  the  said  commissioner  is  directed  to 
audit,  state  and  settle,  and  make  report  thereof  to  the  court,  to- 
gether with  any  matter  specially  stated,  deemed  pertinent  by  him- 
self, or  required  by  any  of  the  parties  to  be  so  stated. 

See  also  the  forms  for  various  decrees.  Sands'  Suit  in  Equity, 
518  to  602.  The  foregoing,  however,  presents  the  general  form 
and  it  may  be  changed  to  suit  the  circumstances  of  the  case. 
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Final  Decree.  B 

Minor's  Inst.,  Vol.  4,  p.  1208. 

Same  heading  as  in  form  A. 

"This  cause  came  on  this  day  of ,  18 — ,  to  be 

finally  heard  upon  the  papers  formerly  read,  the  report  of  T.  W., 
J.  C,  E.  F.,  and  S.  N.,  four  of  the  commissioners  appointed  to 
allot  to  the  defendant,  Jane  Hart,  her  dower  in  the  lands  of  her 
late  husband,  Thomas  Hart,  deceased,  and  to  make  partition  of 
the  residue  of  said  lands  in  severalty,  amongst  the  children  and 
heirs  of  the  said  Thomas  Hart ;  and  the  report  of  Master  Com- 
missioner M.  G.,  of  his  settlement  of  the  admitdstration  accoimt 
of  the  said  Jane  Hart,  as  administratrix  with  the  will  annexed  of 
the  said  Thomas  Hart,  deceased ;  to  none  of  which  reports  is  there 
any  exception — and  was  argued  by  counsel.  On  considefation 
whereof,  it  appearing  to  the  court,  that  in  the  partition  made  by 
the  said  commissioners  to  and  amongst  the  said  children  and  heirs 
of  the  said  Thomas,  of  the  lands  in  the  bill  and  proceedings  men- 
tioned, lot  number  one  (1),  embracing  (here  describe  it),  fell  to  the 
share  of  John  Hart ;  lot  number  two  (2),  embracing  (here  describe 
it),  fell  to  the  share  of  Anne  Hart ;  lot  number  three  (3),  embrac- 
ing (here  describe  it),  fell  to  the  share  of  Mary,  wife  of  Henry 
Wells ;  and  lot  number  four  (4),  embracing  (here  describe  it),  fell 
to  the  share  of  James  Hart ;  and  it  also  appearing  to  the  court  that 
by  the  allotment  of  the  same  commissioners  dower  was  assigned  to 
the  said  Jane  Hart,  in  the  lands  whereof  her  said  husband  was 
seized  of  an  estate  of  inheritance,  during  the  coverture  between 
them,  according  to  the  metes  and  bounds  following,  namely  (here 
set  forth  the  boundaries),  the  court  doth  approve  and  confirm  the 
said  reports,  and  doth  adjudge,  order  and  decree  that  the  said  Jane 
Hart  shall  be  seized  for  and  during  the  term  of  her  natural  life  of 
the  land  so  alloted  to  her  as  aforesaid,  as  and  for  her  dower  in  her 
said  husband's  estate,  by  the  commissioners  aforesaid,  according  to 
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the  metes  and  bounds  in  the  said  report  designated.  And  the 
court  doth  further  adjudge,  order  and  decree  that  mutual  convey- 
ances with  special  warranty  be  executed  by  the  said  James  Hart, 
John  Hart,  Mary  Wells  and  Anne  Hart,  to  each  other  (the  con- 
veyance of  the  said  Mary  Wells,  who  is  a  feme  covert,  and  in 
behalf  of  the  said  Anne  Hart,  who  is  an  infant  under  the  age  of 
twenty-one  years,  to  be  executed  by  Henry  Wells,  the  husband  of 
the  said  Mary,  which  said  Henry  is  hereby  appointed  a  special 
commissioner  for  that  purpose),  of  the  several  lots  or  portions  of 
land  'hereinbefore  mentioned,  assigned  and  alloted  to  each  of  them 
as  aforesaid. 

"And  the  court  doth  further  adjudge,  order  and  decree,  that  the 
said  Jane  Hart  do  retain  in  her  hands,  subject  to  the  future  order 

of  the  court,  the  sum  of dollars,  being  the  amount  required 

to  discharge  the  demand  which  may  be  payable  from  the  estate  of 
the  said  Thomas  Hart,  deceased,  to  H.  C,  upon  the  contingency 
set  forth  in  the  report  of  master  commissioner,  M.  G.,  and  do  pay 
to  the  several  distributees  of  the  said  Thomas  Hart,  deceased,  their 
respective  proportions  of  the  residue  of  the  sum  ascertained  by  the 
report  of  master  commissioner,  M.  G.,  to  remain,  of  the  assets  of 
the  said  Thomas'  estate,  in  the  hands  of  the  said  Jane,  to  be  ad- 
ministered ;  that  is  to  say,  to  the  complainant,  James  Hart, 

dollars,  being  two-twelfths  of  the  same,  with  interest  after  the  rate 

of  six  per  cent,  per  annum  on dollars,  part  thereof  from 

the day  of ,  eighteen  hundred  and ,  until  paid  ; 

to  John  Hart  the  same  sum,  with  like  interest  on  the  same  sum, 
from  the  same  time,  until  paid ;  to  Henry  Wells,  in  right  of  his 
wife,  Mary,  the  same  sum,  with  interest  on  the  same  sum,  from 
the  same  time,  until  paid ;  to  Anne  Hart  by  her  guardian,  law- 
fully appointed  and  constituted  to  receive  the  same,  the  same  sum, 
with  interest  on  the  same  sum,  from  the  same  time,  until  paid ; 

and  to  herself,  the  said  Jane, dollars,  being  four-twelfths 

of  the  said  distributable  surplus  in  her  hands  as  aforesaid,  with 
interest  after  the  rate  aforesaid  on  dollars,  part  thereof 
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from  the day  of ,  eighteen  hundred  and  ,  until 

paid.  And  the  court  doth  further  adjudge,  order  and  decree,  that 
the  said  Jane  do  forthwith  deliver  to  the  said  James  Hart,  the 
complainant,  the  four  blooded  mares  specially  bequeathed  to  him 
by  the  said  Thomas  Hart's  will. 

"  But  the  effect  of  this  decree,  as  to  the  payments  to  be  made 
by  the  said  Jane  Hart,  of  the  distributive  shares  aforesaid,  to  the 
children  and  distributees  of  the  said  Thomas  Hart,  deceased,  and 
as  to  the  delivery  to  the  said  James  Hart,  of  the  specific  bequest 
of  the  blooded  mares  aforesaid,  is  to  be  suspended,  until  the  seVeral 
parties,  to  whom  such  payments  and  such  delivery  are  to  be  made, 
or  some  one  for  them,  shall  respectively  execute,  according  to  law, 
refmiding  bonds  in  sufficient  penalties,  and  conditioned  as  the  law 
directs. 

"  And  leave  is  reserved  to  the  said  complainant,  James  Hart, 
and  to  either  of  the  defendants,  children  and  distributees  of 
Thomas  Hart,  deceased,  to  apply  to  the  court  at  any  time  hereafter 
for  further  directions  touching  the  said  sum  of  — dollars  re- 
served in  the  hands  of  the  said  Jane,  as  herein  before  mentioned, 
in  order  to  satisfy  the  contingent  demand  of  the  said  H.  C. 

"  And  the  court  doth  further  adjudge,  order  and  decree  that  the 
costs  of  this  suit  shall  be  paid  by  the  parties  thereto  in  equal  pro- 
portions. And  leave  is  reserved  to  the  infant  defendant,  Anne 
Hart,  at  any  time  within  six  months  after  she  shall  attain  her  age 
to  show  cause  against  this  decree. 

Decree  Bi7'ecting  Issue  Devisavit  Vel  Non.  C 

Sands'  Suit  in  Equity,  p.  575. 

This  cause  came  on  this  day  to  be  heard,  etc.,  etc.  On  con- 
sideration whereof,  the  court  doth  adjudge,  order  and  decree,  that 
an  issue  be  made  up  and  tried  at  the  bar  of  this  court,  to  ascertain 
and  try  whether  or  not  any  of  the  paper-writing  in  the  proceed- 
ings mentioned,  admitted  to  probate  as  the  last  will  and  testament 
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of  Robert  B.,  deceased,  be  the  true  last  will  and  testament  of  the 
said  Robert  B.,  and  if  any  part,  how  much  of  such  paper-writing 
is  the  true  will  of  the  said  Robert  B. ;  and  on  the  trial  of  the  said 
issue,  the  said  defendant,  Susan  S.,  Anna  B.,  etc.,  are  to  maintain 
the  affirmative,  and  the  said  plaintiff,  J.  B.,  the  negative. 

In  lieu  of  the  latter  part,  the  form  may  be :  "  And  on  the  trial 
of  the  said  issue,  the  said  defendants,  Anna  B.,  etc.,  etc.,  are  given 
their  option  whether  they  shall  maintain  the  affirmative  or  the 
negative  thereof." 

Order  Directing  Issue  in  Other  Cases.  D 

Sands'  Suit  in  Equity,  p.  623. 

"  This  cause  came  on  this day  of to  be  heard  upon, 

etc.  On  consideration  whereof,  the  court  doth  adjudge,  order  and 
decree,  that  an  issue  be  made  up  and  tried  at  the  bar  of  this  court 

(or,  at  the  bar  of  the court  of county)  to  ascertain 

and  try  whether  the  claim  of  the  plaintiffs,  J.  H.  D.,  and  C.  "W.  D., 
in  the  character  of  creditors  of  T.  E.  D.,  is  fair  and  bona  fide,  or 
fictitious  and  fraudulent  (as  the  case  may  be).  And  it  is  ordered, 
that  on  the  trial  of  the  said  issue,  the  plaintiffs,  J.  H.  D.,  and  C. 

W.  D.,  shall  maintain  the  affirmative,  and  the  defendant, 

,  the  negative ;  and  on  the  trial  of  said  issue,  the  bill,  an- 


swers, exhibits,  and  the  depositions  of  such  of  the  witnesses  as  are 
dead,  or  whose  attendance  cannot  be  secured,  may  be  read  in  evi- 
dence, and  such  other  evidence  may  be  introduced  by  either  plain- 
tiffs or  defendant  as  may  be  legal  and  proper." 

If  the  trial  is  directed  at  the  bar  of  another  court,  add :  "  And 

the   said  court  of  county  is  requested  to  send 

and  certify  the  verdict  of  the  jury  on  such  issue  to  this  court, 
together  with  any  special  circumstances  which  may  occur  at  the 

trial,  and  the  said court  of may  think  it  right  to 

report." 
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No.  26. 

Forms  for  Taking  Depositions. 

In  the  courts  of  the  United  States.  See  Ants,  Vol.  2,  p.  800  ; 
Sands'  Suit  in  Equity,  p.  484  et  seq. ;  Foster's  Federal  Practice, 
§§  283,  284. 

Caption  of  Depositions.  A 

Sands'  Suit  in  Equity,  p.  489. 

The  depositions  of  X.  X.  and  L.  L.,  taken  before  me,  W.  H. 

S.,  a  notary  public  for  the  city  of  K ,  pursuant  to  notice 

hereto  annexed,  at  the  office  of  J.  O.  S.,  in  the  city  of  E , 

on  the day  of ,  18 — ,  between  the  hours  of  9  o'clock, 

A.  M.,  and  6  o'clock,  P.  M.,  to  be  read  in  evidence  in  behalf  of 
the  plaintiff  (or  defendant),  in  a  certain   suit  depending  in  the 

court  of county,  wherein  A.  B.  is  plaintiff  and 

R.  M.  and  N.  O.  are  defendants. 

Present — A.  J.  J.,  counsel  for  plaintiff, 

B.  M.  M.,  counsel  for  defendants. 

X.  X.,  a  witness  of  lawful  age,  being  duly  sworn,  deposeth  and 
saith  as  follows  : 

1st  question  by  A.  J.  J.,  counsel  for  plaintiff.     State,  etc.,  etc. 
2nd  question  by  same,  etc. 

Certificate  at  Conclusion  of  Deposition.  B 

Sands'  Suit  in  Equity,  p.  491. 

I,  W.  H.  S.,  a  notary  public  for  the  city  of  P ,  in  the 

State  of  V ,  do  hereby  certify  that  the  foregoing  depositions 

of  X.  X.  and  L.  L.  were  duly  taken,  sworn  to  and  subscribed  be- 
fore me  at  the  place  and  time  mentioned  therein  and  in  the  caption 
thereto,  pursuant  to  the  annexed  notice.     In  witness  whereof  I 
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have  hereto  set  my  hand  and  official  notarial  seal,  on  this day 

of ,  18 — ,  at  the  city  of aforesaid. 

W.  H.  S.,  K  P. 
[Notarial  Seal.] 

Time  employed,  three  hours. 

Notice  to  Take  Depositions. 

Sands'  Suit  m  Equity,  p.  498. 

To  E.  M.  and  N.  O. : 

Take  notice,  that  on  the day  of ,  at  the  office  of  J. 

O.  S.,  in  the  city  of  E ,  between  the  hours  of  9  o'clock, 

A.  M.,  and  6  o'clock,  P.  M.,  of  that  day,  I  shall  proceed  to  take 
the  depositions  of  X.  X.  and  L.  L.,  to  be  read  in  evidence  in  my 

behalf  in  the  suit  in  equity  depending  in  the  court  of 

county,  in  which  I  am  plaintiff  and  you  are  defendants ; 

and  if  from  any  cause  the  taking  of  the  said  depositions  be  not 
commenced  on  that  day,  or  if  commenced,  if  they  be  not  com- 
pleted on  that  day,  the  taking  of  the  said  depositions  will  be 
adjourned  and  continued  from  time  to  time  at  the  same  place  and 
between  the  same  hours  until  they  are  completed. 

Respectfully, 

A.  B. 

No.  27. 

Beport  of  Master  Commissioner. 

Minor's  Inst.'  Vol.  4,  p.  1244. 

Commissioner's  Office, day  of ,  18 — . 

The  undersigned,  in  pursuance  of  a  decree  entered  in  the  cause 

of  A.  B.  V.  C.  D.  et  als  by  the  circuit  court  of county,  on 

the day  of ,  whereof  the  following  is  an  extract  (here 

give  the  extract),  having  given  due  notice  to  the  parties  concerned, 
as  will  appear  by  the  return  thereof  hereto  attached,  proceeded  on 

the day  of ,  18 — ,  to  execute  the  said  decree;  and 

41 
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the  proceedings  having  been  thenceforward  regularly  adjourned 
from  time  to  time,  and  being  at  length  completed,  the  undersigned 
master  commissioner  reports  as  follows  : 

He  has  ascertained,  upon  a  settlement  of  the  accounts  of , 

administrator  of  the  estate  of ,  that  there  was  a  balance  in 

his  hands  due  the  estate  on  the day  of ,  18 — ,  when 

the  administration  account  is  closed,  amounting  to  | ,  of 

which  $ is  principal,  bearing  interest  from  the  said 

day  of ,  18 — ,  until  paid. 

The  undersigned  is  of  opinion  that  by  reason  of  the  failure  of 
the  said  administrator  to  settle  his  accounts,  as  required  by  law,  he 
would  have  forfeited  his  right  to  commissions  on  his  receipts,  but 
he  has  presented  the  following  excuses  as  reason  for  such  failure 
(here  insert  the  excuses).  The  master  commissioner  deeming  these 
excuses  sufficient,  has  allowed  the  commissions,  and  included  it  in 
the  account. 

The  balance  in  the  hands  of  the  said  administrator  at  present  dis- 
tributable is  the  sum  of  .  .  .  $ 

Reserve  for  costs  of  suit,  ....     | 

Reserve  for  contested  claims  of ,  as 

per  decree  in  the  cause  of  the day 

of- , 

Balance  for  distribution,    ....       


Which  is  distributable  as  follows  : 

To  J.  I.  H , 

"  A.  H ,     . 

''   H.W ^,     . 


Respectfully  submitted, 

M.  G.,  Master  Commissioner. 
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Notice  Annexed. 

Commissioner's  Office, , day  of ,  18 — . 

The  parties  in  the.  suit  of v.  ,  &c.,  will  take 

notice,  that  on  the day  of ,  18 — ,  at  my  office,  in  the 

town  of  W ,  I  will  proceed  to  exeSute  the  decree  rendered 

in  said  cause  by  the  circuit  court  of county  on  the 

day  of ,  18 — ,  when  and  where  they  are  required  to  attend 

with  such  books,  papers,  vouchers  and  evidence,  as  will  enable  me 
to  comply  with  the  said  order  of  court. 

M.  G— 


) 


Master  Commissioner  of  the Court  of  ■ 
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De. 


The  Estate  of  ■ 


No. 

Form  of  Adminis- 

-,  dec'd,  in  Account 


1870. 


Principal.     Intereat. 


Sept.     1.— To  cash  paid  H.  C.  C,  attorney's  fee,  per  voucher,  (1)     S     15  00 


Dec. 

1871. 
July 


17.—  ' 
20.—  ' 
25.—  ' 


J.  B.  M.,  clerk's  fees. 

Dr.  T ,  medical  acot,  " 

sundries  (itemized),  " 

H.  D.,  am't  of  bond,  " 


1.— To  com'n  on  rec'ta  (818,955.91),  5  per  ct., 
—To  balance  due  estate. 


1871. 
Aug.    17.- 
24.- 
Oct.      10.- 

1872. 
March  6.- 
July      1.- 


1873, 
Jan. 


-To  cash  paid  W.  P.'s  account,     per  voucher, 

-  "       "         B.L.,  am't  of  bond,  "  " 

-  "       •'         E.V.B.'sJudgment, "  " 

-  '•  "  S.  N.,  note,  "  " 
-To  comm'n  on  rec'pts  ($1,964.30),  5  per  ct., 
-To  balance  due  estate. 


(2) 

11  24 

(3) 

176  38 

W 

36125 

(5) 

648  94 

947  79 
16,795  81 

$18,955  91 

(6) 

$   32  75 

(7) 

5,364  89 

(8) 

7,670  12 

(9) 

135  65 

98  20 

5,  458  00 

1,007  70 

$18,759  61 

81,007  70 

-To  cash  paid  T.  R.,  his  bond  on  deed,  per  voucher,  (10)    $11,815  93 
—    "       "         T.  P.,  undertaker's  charges,  (11)  98  50 

July      1.— To  comm'n  on  rec'pts  ($2,712.02),  5  per  ct.,  135  60 


See  Minor's  Inst.,  Vol  4,  p.  1246  et  seq. 
Sands'  Forms,  186. 

For  settlement  of  Trustes's  Accounts, 
pounts.  Id.  192, 


$12,050  03 


seg  Bands'  Forms,  p.  190;  Guardian's  Ac- 
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28. 

trator's  Account. 

•with  ' • — ,  Ms  Administrator. 


Ce. 


1870. 
Aug.    18.— By  cash  for  crop  of  wheat  sold, 
Dec.     31.—     "         rec'd  at  sale  of  decedent's  effects, 
proceeds  of  corn  and  other  crops, 

1871. 
July      1.— By  amount  of  sale-bills  due  this  day. 


Principal.     Interest. 

81,200  00 
439  65 
783  50 

16,532  76 


1871. 

July  2.— By  balance  per  contra, 

Aug.  5.—  "  am'trec'dof  Judg'tra.  Gray, 

Sept.  9.—  ••      "     of  bond  of  J.  H.  S., 


818,955  91 

818,795  31 

1,200  17 

764  13 

1872. 
July      1.— By  interest  one  year  on  balance  of  last  year, 


1872. 
July      2.— By  balance  per  contra  of  principal, 

Oct.       8.—  "  amount  received  on  Judgment  against  H.  D., 

1873. 

July      1.—  "  int.,  bal.  of  last  year,  to  meet  disbursements,               1,007  70 

"  "     oneyr.  on  bal.  of  last  yr.,  to  meetdisb'sem'ts,        327  48 

"  balance  due  administrator,                                             3,652  53 


81,007  70 

818,759  61 

81,007  70 

85,458  00 
1,704  32 

$12,050  03 
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No. 

Form  of  Guar- 
De.  a.  B.  ,  in  account  vnth 

1880.  Jan.  1.— To  cash  paid  E.  F.,  for  board  and  tuition  last  year,  8200  00 
"  "  1.— To  int.  to  1st  Jan.,  1881,  (a)  12  00 
"  July  I.— To  cash  paid  G.  H.,  for  clothing,  50  00 
"         "     1.— To  int.  to  1st  Jan.,  1881,  (a)  1  60 

1881.  Jan.  1.— To  balance  due  ward,  740  65 

81,004  IS 


1881.  Jan.  1.— To  cash  paid  E.  F.,  for  board  and  tuition  last  year,  8200  00 
"  "  1.— To  Int.  to  1st  Jan.,  1882,  (a)  12  00 
"  July  1.— To  cash  paid  Dr.  J.  W.,  for  medical  services,  50  00 
"         "      1.— To  int.  to  Ist  Jan.,  1882,  (a)  1  50 

1882.  Jan.  1.— To  balance  due  ward,  1,496  45 


81,769  95 


1882.  Jan.  1.— To  cash  paid  E.  F.,  for  board  and  tuition  last  year,  8300  00 
"         "      1.— To  int.  to  1st  Jan.,  1883,                                                               (a)  18  00 

Mar.  1.— To  this  sum  invesled  on  this  day  in  city  of  Richmond  6  per 
cent,  bonds,  under,  and  subject  to  the  order  of  chancery 

court  of  said  city,  made  on  28th  Feb,,  1882,                       (b)  1,000  00 

"      July  1.— To  cash  paid  G.  H.,  for  clothing,  100  00 

"          "      1.— To  Int.  to  1st  Jan.,  1883,                                                                (a)  3  00 

1883.  Jan.  1.— To  balance  due  ward,  113  25 


81,534  26 


1883.  Jan.  1.— To  cash  paid  E.  F.,  for  board  and  tuition  last  year,  $100  00 
"         "      1.— To  int.  to  1st  Jan.,  1884,                                                                (a)  6  00 

1884.  Jan.  1.— To  balance  due  ward,  gl  21 


8  167  21 


(a)  It  is  but  just  that  the  guardian  should  be  allowed  interest  on  his  disburse- 
ments from  the  time  they  were  made,  as  he  is  held  liable  for  Interest  on  money  re- 
ceived by  him,  where  no  Investment  Is  made  by  him,  from  the  time  of  receiving  it. 
In  many  cases  the  amounts  received  are  so  small  that  either  no  investment  could  be 
made,  or,  if  it  could  be  made,  have  to  be  kept  In  hand  to  defray  the  current  and  nec- 
essary expenses  of  the  ward,  such  as  for  board,  clothing,  tuition,  etc. 

A  guardian  who  receives  the  money  of  his  wards  and  does  not  Invest  it,  but  re- 
tains it  in  his  own  hands,  is  to  be  charged  interest  thereon  from  the  date  of  its  re- 
ceipt, and  not  from  the  end  of  the  thirty  days  allowed  by  the  statute  to  the  guardian 
for  making  investments.    Snavely  v.  Harkrader  et  als,  29  Qrat.  113. 

(b)  The  guardian  having  made  an  investment  of  money  in  his  hands  belonging  to 
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29. 

dian's  Account. 

C.  D.,  his  Guardian.  Ce. 


1880.  Jan.  1.— By  cash  received  of  M.  N.,  81,000,  less  $50  commission,  @  6 

per  cent.,  (c)       $  950  00 

1881.  Jan.  1.— By  Int.  on  $950  for  one  year,  857,  less  82.85  commission,  @  5 

per  cent.,  (c)  54  16 


81,004  15 

1881.  Jan.  1.— By  balance  due  ward,  $  740  85 
"      July  1.— By  cash  received  of  N.  0.,  81,000,  less  $50  commission  @  5  per 

cent.,  (c)  950  00 

1882.  Jan.  1.— By  Int.  on  $740.65,  for  one  year,  $44.44,  less  $2.22  commission 

@  5  per  cent.,  (c)  42  22 

"         "     1.— By  ditto  on  $950,  from  1st  July,  1881,  to  date,  $28.50,  less  81.42 

commission  @  5  per  cent.,  (c)  27  08 

81,759  95 

1882.  Jan.  1.— By  balance  due  ward,  81,496  45 
"       Mar.  1.— By  Interest  on  81,000,  part  of  said  balance,  from  Ist  Jan.,  1882, 

to  date  (when  same  was  invested),  810,  less  50c.  -commis- 
sion @  5  per  cent,  (c)  9  50 

1883.  Jan.  1.— By  ditto  on  $496.45,  residue  thereof  for  one  year,  $29.78,  less 

$1.48,  commlsBlou  @  5  per  cent.,  (c)  28  30 


81,534  25 


1883.  Jan.  1.— By  balance  due  ward,  8  113  25 

1884.  "     1.— By  Interest  on  ditto  for  one  year,  $6.79,  less  33c.  commission 

@  5  per  cent.,  (c)  6  46 

"         "     1.— By  ditto  on  $1,000  prlno'l,  of  Richmond  city  bonds,  from  1st 

Mar.,  1883,  to  date,  $50,  less  $2.50  com'n  @  5  per  cent.,     (c)  47  50 

8  167  21 


1884.    Jan.  1.— By  balance  due  ward  on  this  day,  when  he  attained  to  legal 

age,  (d)       $   61  21 

his  ward,  by  direction  of  the  court,  and  subject  to  its  order,  he  is  entitled  to  a  credit 
for  the  amount  Invested,  and  is  not  chargeable  with  either  the  principal  or  interest 
unless  and  until  he  receives  it. 

(c)  The  commissions  of  the  guardian  on  the  money  received  by  him  should  be 
credited  at  the  time  of  the  receipt  of  the  money,  and  interest  only  charged  on  the 
balance.  Snavely  v.  Harkrader  et  als,  supra.  If  charged  with  Interest  on  the  whole 
amount  received,  he  would  be  charged  with  interest  on  his  commissions. 

(d)  From  the  time  that  the  guardianship  terminates,  the  account  between  the 
guardian  and  ward  will  be  stated  upon  the  ordinary  principle  that  prevails  between 
debtor  and  creditor.  Sums  paid  after  that  time  by  the  guardian  to  the  ward  will  be 
credited  at  the  respective  dates  of  such  payments,  so  as  to  stop  interest  pro  tanto  ftom 
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those  dates.  Garrett,  Ex'or,  <Stc.  v.  Carr  et  ux,  &c.,  1  Rob.  E.  196.  See  also  Cunningham 
V.  Cunningham,  4  Grat.  43;  Armstrong's  Heirs  v.  Walkup  et  als,  12  Grat.  608. 

The  guardian  may  apply  the  principal  of  the  ward's  personal  estate  to  his  main- 
tenance and  education,  in  a  proper  case ;  and  if  the  court  would  have  authorized  It 
upon  application  to  the  court,  before  It  was  done,  the  court  may  and  will  sustain  it 
upon  settlement  of  his  accounts.  Rinker  and  Wife  v.  Streit,  33  Grat.  633 ;  Barton  v. 
Bowen  and  Wife,  27  Grat.  849.  The  risk  guardians  necessarily  run  ot  not  being  able 
to  satisfy  the  court  of  the  propriety  of  the  expenditure,  will  generally  induce  them 
to  get  its  previous  sanction.  Rep.  Rev.  C.  R.,  p.  657,  note ;  2  Matthews'  Digest,  244, 
note  10 ;  Matthews'  Guide  to  Com.,  2d  ed.,  pp.  32,  33. 

Section  2609  of  the  Code,  which  authorizes  the  chancery  court,  In  certain  cases,  to 
allow  the  application  of  the  real  estate  to  the  maintenance  and*education  of  a  ward, 
does  not  authorize  the  court  to  sanction  such  application  already  made  by  the  guar- 
dian ;  but  the  order  of  the  court  must  be  first  made  to  authorize  it.  Rinker  and  Wife 
V.  .^treit,  supra. 

If,  upon  the  first  settlement  by  the  guardian  of  his  account,  a  balance  remain  In 
his  hands  on  which  he  is  to  account  for  interest,  such  interest  must,  In  his  second 
annual  account,  be  credited  to  the  ward,  like  other  profits  of  the  estate ;  and  if  the 
interest  and  other  profits  credited  in  this  second  account  exceed  the  disbursements, 
the  surplus,  whether  it  arise  from  the  interest  aforesaid  or  from  other  profits,  will 
constitute  a  balance  against  the  guardian,  on  which,  if  it  remain  in  his  bands,  he 
must  account  for  interest,  which  interest  must,  in  the  third  annual  account,  be 
credited  to  the  ward ;  and  so  on  toties  quoties.  Garrett,  Ex'or,  <Sc.  v.  Carr  et  ux,  &c.,  1 
Rob.  Rep.  196.    See  Code,  §  2606. 

While  the  guardian  is  liable  for  interest  on  any  Interest  due  from  him  to  the  ward 
as  on  other  profits,  the  ward  is  not  liable  to  the  guardian  for  compound  interest. 


The  foregoing  form  and  notes  were  prepared  by  James  M.  Matthews,  Esq. 
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No.  30. 
Forms  for  Proceeding  by  Attachments. 

Endorsement  on  the  Summons.  A 

DanieFon  Attachments,  p.  244. 

TheJplaintiiF  in  this  suit  having  made  affidavit  as  required  by 
law,  it  is  hereby  ordered  that  the  officer,  to  whom  this  suit  is  di- 
rected, do  attach  the  estate  of  the  defendant,  especially  the  follow- 
ing estate,  to-wit :  (here  describe  it),  in  the  hands  of  other  defend- 
ants,   and ,  and  also  such  debts  as  are  due,  or  to 

become  due,  from  the  said  defendants, and  ,  or 

either  of  them,  to  the  defendant ;  and  any  other  estate  or  debts 

belonging  or  due  to  the  said ,  in  Avhosoever  hands  found, 

or  so  much  as  may  be  necessary  to  satisfy  the  amount  of 

dollars  claimed  in  this  suit,  and  the  subject  keep  to  answer  the 
future  order  of  the  court. 

Teste : 

,  Cleric. 

Affidavit  for  Attachment  against  a  Non-Resident.^  B 


State  of , 

County  (or  city)  of ,  to-wit : 

This  day  A.  B.  (or  X.  Y.,  agent  or  attorney  for  A.  B.,  plaintifi", 
etc.)  plaintiff  in  a  bill  in  equity  filed  for  the  purpose  of  attaching 
the  property  (or  "  the  specific  personal  property  hereinafter  de- 
scribed "  )  of  C.  D.,  in  the  circuit  court  of  F county,  Va., 

and  to  recover  from  him  the  sum  of  | ,  with  interest  thereon 

from  the day  of ,  18 — ,  and  the  costs  of  this  suit  (or 

"  the  following  specific  personal  property  "  (describe  it),  or  "  % 

damages  for  the  breach  of  a  contract" ),  personally  appeared  before 

'  The  better  practice  in  proceeding  by  attachment  in  chancery  is  to  state  in  the 
bill  the  whole  case  justifying  the  attachment  and  then  to  swear  to  the  bUl.  But 
the  separate  affidavits  may  be  used  as  occasion  justiiies.  See  Sims  v.  Tyrer,  Va. ; 
4  Va.  Law  Register,  530. 
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me,  a  justice  of  the  peace  (or  a  notary  public  or  other  person  au- 
thorized to  take  an  affidavit),  in  and  for  the  State  and  county  (or 
city)  aforesaid,  and  made  oath : 

(1)  That  he  verily  believes  that  his  (or  the  plaintiff's)  claim  is 
just  and  that  he  is  entitled  to  recover  from  the  said  C  D.  at  least 

the  sum  of  $ ,  with  interest  from  the day  of , 

18—. 

(2)  (If  the  claim  be  for  specific  personal  property.)  That  the 
specific  personal  property  sued  for  is  as  follows :   (describe  it), 

which   he  verily  believes  is  of  the  value  of  f ,  and  the 

probable  amount  of  damages  at  the  least  which  he  (or  plaintiff) 
will  and  ought  to  recover  for  the  detention  of  the  said  property  is 
at  least  the  sum  of  | . 

(3)  (If  the  claim  be  for  the  breach  of  a  contract.)  That  he 
believes  that  he  (or  plaintiff)  is  entitled  to  and  ought  to  recover  at 

the  least  in  said  action  the  sum  of  $ damages  for  the  breach 

of  the  said  contract. 

(4)  That  to  the  best  of  his  belief  the  said  C.  D.  is  not  a  resi- 
dent of  this  State  (or  "  is  a  foreign  corporation  "  )  and  has  estate 

or  debts  owing  to  him  within  the  said  county  (or  city)  of  F '■ , 

in  which  the  said  suit  is  pending  (or  instead  of  the  words,  "  and 
has  estate  or  debts  owing  to  him,"  say  "  is  sued  with  a  defendant 
residing  within,"  etc.,  as  the  case  may  be). 

Given  under  my  hand  this day  of ,  18 — . 

,Xp. 

In  West  Virginia  the  affidavit  must  further  state  the  nature  of 
the  debt  or  claim  ;  the  amount  which,  at  the  least,  affiant  believes 
the  plaintiff  is  justly  entitled  to  recover  in  the  action  or  suit  which 
has  been,  is,  or  is  about  to  be  instituted  ;  and  also  the  ground  upon 
which  affiant  believes  that  the  plaintiff  is  entitled  to  sue  out  his 
attachment. 

Affidavit  for  Attachment  against  One  Removing.  C 

Follow  the  preceding  form  to  (4),  as  the  case  may  be,  but  if  the 
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debt  is  not  due,  add  to  (1),  "  Said  debt,  however,  is  not  yet  due, 

but  will  become  due  and  payable  on  the  day  of , 

18—." 

In  lieu  of  (4)  say  : 

"  (4)  That  to  the  best  of  affiant's  belief  the  said  C.  D.  is  re- 
moving, or  about  to  remove,  out  of  the  State,  with  intent  to  change 
his  domicile ; "  or,  "  (4)  That  to  the  best  of  affiant's  belief  the 
said  C.  D.  is  removing,  or  intends  to  remove,  or  has  removed  the 
specific  property  sued  for  (or  '  his  estate,  or  the  proceeds  of  the 
sale  of  his  property,  or  a  material  part  of  such  estate  or  pro- 
ceeds ' )  out  of  this  State,  so  that  process  of  execution  or  a  decree 
when  obtained  in  said  suit  will  be  unavailing." 

In  West  Virginia  use  only  the  second  of  the  above  forms  "(4)" 
and  add  also  in  the  affidavit  a  statement  of  the  material  facts  re- 
lied on  by  the  affiant  to  show  the  existence  of  the  grounds  upon 
which  the  application  for  the  attachment  is  based.  This  must  be 
done  in  West  Virginia  (under  §  1,  Ch.  106  of  the  Code)  except 
where  the  attachment  is  sued  out  against  a  non-resident  or  foreign 
corporation.  But  if  the  grounds  thus  given  are  adjudged  insuffi- 
cient, the  court  may  permit  them  to  be  amended.     (Code,  Ch. 

106,  §  1. 

D 

Affidavit  for  Attachment  against  One  Converting  or  Assigning  His 

Property. 

Follow  form  B  to  (4),  as  the  case  may  require,  observing  the 
same  caution  noted  in  form  C  for  a  case  when  the  debt  is  not  yet 
due.     Then  in  lieu  of  (4)  say : 

"  (4)  That  to  the  best  of  affiant's  belief  the  said  C.  D.  is  con- 
verting, or  is  about  to  convert,  or  has  converted  his  property  or 
some  part  thereof  into  money,  securities  or  evidences  of  debt,  with 
intent  to  hinder,  delay  or  defraud  his  creditors ; "  or,  "  (4)  That 
to  the  best  of  affiant's  belief  the  said  C.  D.  has  assigned  or  dis- 
posed of,  or  is  about  to  assign  or  dispose  of,  his  estate  or  some  part 
thereof,  with  intent  to  hinder,  delay  or  defraud  his  creditors." 
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In  "West  Virginia  the  language  of  part  (4)  of  the  affidavit  will 
be  as  follows : 

"  (4)  That  affiant  believes  the  said  C.  D.  is  converting,  or  is 
.about  to  convert,  his  property  or  a  material  part  thereof,  into 
money  or  securities,  with  intent  to  defraud  his  creditors ; "  or, 
"  (4)  That  affiant  believes  that  the  said  C.  D.  has  assigned  or  dis- 
posed of  his  property,  or  a  material  part  thereof,  or  is  about  to  do 
so,  with  intent  to  defraud  his  creditors." 

Then  add  the  facts  relied  on  to  show  the  existence  of  the 
grounds  upon  which  the  affidavit  is  made  as  shown  in  form  (2). 

In  West  Virginia  there  are  also  these  other  two  grounds  upon 
which  an  affidavit  may  be  sued  out,  which  may  be  used  in  lieu  of 
"(4)"  if  the  facts  justify  it,  to-wit :  "  That  affiant  believes  that  C. 
D.  has  property  or  right  of  action  which  he  -conceals ; "  or,  "  That 
affiant  believes  that  the  said  C.  D.  fraudulently  contracted  the  debt 
or  incurred  the  liability  for  which  the  action  or  suit  is  about  to  be 
or  is  brought." 

E 

Bond  by  Plaintiff  Who  Wishes  Possession  Taken  of  the  Attached 

Property. 

Know  all  men  by  these  presents,  That  we,  A.  B.  and  S.  S.,  are 
held  and  firmly  bound  unto  the  Commonwealth  of  Virginia  (or 
State  of  West  Virginia)  in  the  just  and  full  sum  of dol- 
lars ^  ($ ),  to  be  paid  to  the  said  Commonwealth,  to  which 

payment  we  bind  ourselves  and  our  heirs,  jointly  and  severally, 
and  hereby  waive  the  benefit  of  the  homestead  exemption. 

Sealed  with  our  seals  and  dated  this day  of ,  18 — . 

The  condition  of  the  above  obligation  is  such  that,  whereas  the 
said  A.  B.,  plaintiff  in  a  certain  suit  (describe  the  suit),  against 

C.  D.,  in  the  circuit  court  of  F county,  Va.,  did  on  the 

day  of — ,  1 8 — ,  upon  his  affidavit,  made  in  due  form 

of  law,  obtain  from  the  clerk's  office  of  the  said  court,  an  attach- 

'  Penalty  at  least  double  the  amount  of  tlie  claim  sworn  to  or  sued  for.     ?  2968. 
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ment  against  (x)  the  estate  of  the  said  C.  D.  for  the  sum  of 


dollars  (f ),  with  lawful  interest  thereon  from  the day 

of ,  18 — ,  until  paid,  being  the  principal  money  and  inter- 
est (or,  "  damages  and  interest,"  or  "  damages " )  claimed  by  the 
said  A.  B.  in  the  said  suit ;  which  said  attachment  is  directed  to 

the  sheriff  (or  sergeant)  or  any  constable  of  the of , 

and  is  returnable  before  the  said court,  at  the  next  term 

thereof  (or  "at  rules  to  be  holden  thereof,  in  the  clerk's  office 

thereof,  on  the  Monday  in next).     Now,  therefore, 

if  the  said  A.  B.  shall  pay  all  costs  and  damages  which  may  be 
awarded  against  him,  or  sustained  by  any  person  by  reason  of  his 
suing  out  the  said  attachment,  then  the  above  obligation  is  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

A.  B.,  [Seal] 
S.  S.,    [Seal] 

In  West  Virginia  this  further  condition  is  contained  in  the 
bond,  "  and  to  pay  to  any  claimant  of  any  property  seized  or  sold 
under  or  by  virtue  of  said  attachment,  all  damages  which  he  may 
recover  in  consequence  of  such  seizure  or  sale,  and  also  to  warrant 
and  defend  to  any  purchaser  of  the  property,  such  estate  or  inter- 
est therein  as  is  sold."     Code  W.  Va.,  Ch.  106,  §  6. 

If  the  suit  is  for  specific  property,  follow  the  foregoing  form  to 
(x),  and  then  say,  "  the  specific  property  sought  to  be  recovered, 

consisting  of ,  and  also,  against  the  estate  of  the  said  C.  D. 

for  the  probable  damages,  recoverable  for  the  detention  of  the  said 
property,  amounting  to dollars." 

If  the  bond  is  given  as  a  condition  of  the  sale  of  real  estate 
under  §§  2982,  2883,  it  should  recite  the  non-residence  and  non- 
appearance of  the  defendant  whose  property  is  decreed  to  be  sold ; 
and  the  decree  of  sale,  and  then  the  condition  must  be  to  perform 
such  future  order  as  maybe  made  upon  the, appearance  of  the 
defendant  and  his  making  defence. 


1332  APPENDIX. 

F 

Forthcominy  Bond  by  Person  Desiring  to  Retain  Possession  of  At- 
tached Property. 

Know  all  men  by  these  presents,  That  we,  C.  D.  and  E.  F.,  are 
held  and  firmly  bound  unto  A.  B.  in  the  just  and  full  sum  of 

dollars,'  to  be  paid  to  the  said  A.  B. ;  and  we  each  hereby 

waive  the  benefit  of  the  homestead  exemption. 

Sealed  with  our  seals  and  dated  this day  of ,  1 8 — . 

The  condition  o^  the  above  obligation  is  such  that,  whereas  the 
said  A.  B.  did  on  the day  of ,  18 — ,  sue  out  an  at- 
tachment in  a  chancery  suit  in  the  circuit  court  of  F county, 

Va.,  against  the  personal  estate  of  the  said  C.  D.  for  (state  the 
claim  made  in  the  suit)  ;  which  said  attachment  is  directed  to 
(state  to  where  it  is  directed),  and  is  made  returnable  to  (state 
when  and  where  it  is  returnable) ;  and,  whereas,  the  following 
property  of  the  said  C  D.  has  been  by  the  sheriff  (or  other  officer 
as  the  case  may  be)  of  the  said  county  (or  city)  seized  by  virtue  of 
the  said  attachment,  to-wit :  (here  specify  the  articles  seized)  ;  and 
the  said  C  D.  is  desirious  of  retaining  possession  of  the  same  (or 
say,  "  and  the  said  officer  has  taken  possession  of  the  same  and  the 
said  C.  D.  is  desirous  of  having  the.  same  returned  to  him"); 
now,  therefore,  if  the  said  C.  D.  shall  have  the   said  property 

forthcoming  at  such  time  and  place  as  the  circuit  court  of  F 

county  may  require  (or  "  if  the  said  C.  D.  shall  perform  such  de- 
cree as  may  be  rendered  by  the  court  in  said  suit  and  attachment 
of  the  said  A.  B." ),  then  the  above  obligation  is  to  be  void,  but 
otherwise  to  remain  in  full  force. 

C.  D.,  [Seal] 
E.  F.,  [Seal] 

'  If  the  bond  is  for  the  forthcoming  of  the  property  the  penalty  must  be  either 
double  the  amount  of  the  claim  or  double  the  value  of  the  property  retained  Or 
returned  at  the  option  of  the  person  giving  it.  If  the  bond  is  with  condition  to 
perform  the  judgment  or  decree  of  the  court,  the  effect  of  which  is  to  release  the 
property  from  the  attachment,  then  the  penalty  is  to  be  at  least  double  the  amount 
or  value  for  which  the  attachment  issued.     Code,  J  2972. 
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No.  31. 

Injunction  Bond. 

Know  all  men  by  these  presents,  That  we,  A.  B.  and  S.  S.,  are 
held  and  firmly  bound  unto '  in  the  penalty  of 


dollars '  (| ),  which  well  and  truly  to  be  paid  we  bind  our- 
selves, our  heirs,  etc.,  and  as  to  this  obligation  we  each  hereby 
waive  the  benefit  of  the  homestead  exemption. 

Sealed  with  our  seals  and  dated  this day  of ,  18 — . 

The   condition   of  the  above  obligation  is  such  that,  whereas 

Hon.  T.  W.  H.,  judge  of  the  circuit  court  of  F county  (or 

"  the  circuit  court  of  F county,  Va.,"  if  the  injunction  is 

awarded  in  term),  did  on  the day  of ,  18 — ,  at  the 

suit  of  A.  B.,  enjoin  one  C.  D.  from  (here  set  forth  the  exact 
words  of  the  injunction),  providing,  however,  that  said  injunction 
should  not  take  effect  until  the  said  A.  B.  should  execute  before 

the  clerk  of  the  said  circuit  court  of  F county,  Va.,  bond 

in  the  penalty  of dollars  ($ ),  with  good  security,  and 

conditioned  that  the  said  A.  B.  should  (here  set  forth  the  conditions 
required  to  be  inserted  in  the  bond,  "  to  pay  the  judgment  or  de- 
cree enjoined ; "  or,  "  to  pay  the  value  of  the  property  levied  on 
by  the  ofiicer ; "  or,  "  to  have  the  property  forthcoming  to  abide 
the  future  order  or  decree  of  the  court."  Code,  §  3442 ;  Code 
W.  Va.,  Ch.  133,  §  10). 

Now,  if  the  said  A.  B.  shall  well  and  truly  perform  the  obliga- 
tions and  requirements  of  the  said  decree,  and  shall  also  pay  all 
such  costs  as  may  be  awarded  against  the  said  A.  B.,  and  all  such 
damages  as  may  be  incurred  in  case  the  injunction  shall  be  dis- 
solved (and  with  a  further  condition,  if  a  forthcoming  bond  has 
been  given  under  a  judgment  or  decree,  to  "  indemnify  and  save 

'  May  be  made  payable  either  to  the  Commonwealth  of  Virginia  (Code,  ^  177) 
or  to  the  party  entitled  to  the  benefit  thereof  (Code,  ^  181).  Acker  v.  A.  &  F. 
Eailroad  Co.,  84  Va.  648. 

^  The  penalty  to  be  fixed  by  the  court  or  judge  awarding  the  injunction. 
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harmless  the  sureties  in  said  forthcoming  bond  and  their  repre- 
sentatives against  all  loss  or  damages  in  consequence  of  said 
suretyship,"  or  if  the  injunction  be  not  to  a  proceeding  on  a  judg- 
ment or  decree,  with  such  condition  as  the  court  or  judge  may 
prescribe.  Code,  §  3442 ;  Code  W.  Va.,  Ch.  133,  §  10),  then  this 
obligation  is  to  be  void,  but  otherwise  to  remain  in  full  force. 

A.  B.,  [Seal] 
S.  S.,    [Seal] 
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conveyed  in  trust,  when 570,  571,  1010 

lien  upon  by  trust  when  good 571,  1011 

AGENCY— 

accounts  of,  how  settled 67 

equitable  jurisdiction  over  accounts  of 67 

AGENTS— 

See  Principal  and  Agent. 

accounts  of,  settled  in  equity 67 

affidavit  for  attachment 625 

bond  given  by,  when 634 

garnishees,  may  be 633 

interest  to  be  decreed  against 869 

interpleader  bill  may  be  filed  by 304 

parties  to  suits,  when 818,  236 

specific  performance,  parties  to  suits  for 236 

sue,  may  not 374 

AGREEMENT— 

deed,  has  effect  of  when 1030 

record  of,  permitted  by  statute 1030 

ALIENS— 

answers,  in  his  own  language 408 

attachments  against  or  by 620 

costs,  security  for,  when  may  be  required 653,  654,  873 

decrees  against 829 

enemies  when  may  sue  or  be  sued 147,  393 

friends,  when  may  sue  or  be  sued 147 

parties  to  suit,  when 147 

plea  to  right  to  sue 393 

sue  and  may  be  sued,  when 147 

United  States  courts,  jurisdiction  of,  in  cases  of 147 

ALIENATION— 

See  Fraudulent  Conveyances — Deeds — Trusts. 

heirs  by,  liability  for  debts 778 

liens  affected  975 

ALIMONY— 

aggravating  circumstances  considered 335,  337 

agreement,  when  it  may  not  be  fixed  by 337 

amount  of,  how  fixed 336 

assignment  of,  how  usually  made 337,  338 

attorney  receiving,  may  be  sued  by  married  woman 304 

children,  effect  of,  on ^337 


INDEX.  1343 

Pages. 
ALIMONY,  Continued — 

continuance  of 338 

custody  of  children   338 

deatli,  effect  of 338 

desertion,  when  ground  for  allowance 335 

divorce,  when  wife  entitled  to,  on 335 

dower,  effect  on 338 

estate  and  maintenance 338 

foreign  decree  for,  how  effects  other  jurisdictions 152 

husband  may  be  decreed  to  render  account  of  his  prop- 
erty    336 

income  of  husband,  bearing  of,  on 336 

independent  suit  for 335 

laboring'  people,  allowance  made  in  case  of 337 

misconduct  of  husband  justifying 337 

misconduct  of  wife,  effect  of 335 

nature  and  extent  of  decree  for 337,  338 

payment  of,  how  secured 338 

permanent  336 

property  of  husband,  how  it  affects  amounts 336 

property,  when  it  came  by  the  wife 337 

publication,  decree  for  on,  what  effect  it  has 153 

remarriage,  effect  of 338 

temporary,  when  decreed,  and  how  fixed 336 

time  during  which  allowance  continues 336,  338 

vacation,  orders  for 335 

wife,  when  entitled  and  when  not 335 

ALLEGATIONS— 

affirmative  in  answer,  effect  of 420 

bill  in,  must  conform  to  proofs 276,  452 

false,  when  they  are,  bill  dismissed  for  want  of  juris- 
diction    73 

form  of,  in  bills  in  chancery 264 

positiveness  required  in 275 

response  of  answer  to,  in  bill 421,  896 

ALLOTMENT— 

commissioners  appointed  for 308 

partition  suits,  in 306,  309 

ALTERNATIVE  PKAYEES— 

permitted,  when  in  bill 381 

relief  granted  on 381 

AMBIGUITY- 

trust  debt,  proved  how 1009 

AMENDED  ANSWEE— 

application  for  leave  to  file 445 

conditions  on  which  allowed  to  be  filed 444 

disability,  of  persons  under 138 

extent  to  which  ajlowed 444,  445 

how  made,  or  when  new  answer  filed 445 
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mistake,  because  of 444 

manner  of  making 444 

new  matter,  as  to 444 

strictness  in,  when  exercised 444 

surprise,  because  of 444 

time  when  may  be  made 444,  445 

Ignited  States  courts,  rules  in  concerning 444 

verbal  inaccuracies  for 414 

AMENDED  BILL  - 

allowed  at  what  stage  of  suit 263 

answers,  before  and  after 263,  350 

appearance,  may  be  made  before 363 

application  for,  when  of  course 263 

case  new,  not  to  be  made  by 363,  347,  369 

change  of  persons  and  interests,  requiring 348 

change  of  parties  by 349 

defects  supplied  by 345 

delay  in,  effect  of 349 

demurrer,  after  order  on 345 

demurrers  to 380 

depositions,  when  read  in 783 

discretion  of  court  as  to 345 

excuse  for  to  be  stated 345, '  348 

facts  occurring  since  former  bill,  excuse  for 345 

filed,  when  may  be 263,  345 

filed,  may  be  by  whom 165 

form  of 1294 

formal  matters,  for 350 

grounds  upon  vehich  may  be  filed 345 

identity  of  case  to  be  preserved 345 

ignorance  of  facts,  when  excuse  for 346 

inadvertance,  for 348 

injunction  allowed  by 352 

instances  in  which  amended  bills  niay  be  filed 345,  346 

liberality  in  allowing 345 

limitations,  how  affected  by  filing 140,  350 

limitations,  exceptions  to  stated  by,  when 86 

matter  of 263,  347,  348 

multifariousness  in  347 

new  case  can  not  be  made  by 347 

new  party  may  file,  when 211 

new  parties  how  made  by 166,  338,  339,  348 

oath,  when  original  bill  is  under 345 

omission  of  matters  in  original  bill 345 

order  for  leave  to  file  when  required 263,  349 

parties  to,  who  should  be 165,  345 

parol  proof,  when  depends  on 346 

priority  of  original  bills  over  cross  bills,  how  affected  by,  320 

process  on,  when  necessary 166 

proofs  to  be  read  on 369 

relief  proper  on,  what  is 346 

replication  after 349,  441 
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right,  matter  of  when 363 

rules  when  may  be  filed  at 363 

supplemental,  how  differs  from 165,  349 

surcharging  and  falsifying  accounts 395 

terms,  when  filed  in 363 

time  to  which  amendments  relate 350 

who  may  file 213 

United  States  Court,  practice  in,  as  to 349 

AMENDED  PLEAS— 

amendments  at  rules 263,  385 

AMENDMENTS— 

answers 414,  444,  445 

attachment  proceedings,  in 624 

bills   363,  384,  344 

decrees  of 830 

new  parties  made  by 312 

reports  of  special  commissioners 1083 

returns  on  writs 251 

rules,  when  may  be  made  at 263 

vacation,  in 363 

writs,  of 260 

ANCIENT  LIGHTS— 

injunctions  to  restrain  inference  with 464 

ANCILLARY  JUEISDICTION— 

attachments  614,  634 

discovery,  bills  of 333 

injunctions 447 

testimony,  bills  to  perpetuate 303 

property,  preservation  of 515 

receivers,    appointment    of 513 

ANOTHER  SUIT  PENDING— 

abatement,  is  plea  of 261,  390 

consolidation  of 391 

costs  on  plea 393 

creditors  to  the 392 

dismissal  because  of 392 

essentials  of  the  plea 391,  393 

jurisdiction,  plea  to,  how  made 390 

parties,  when  different  392 

pleaded,  when  and  how 390 

same  matter,  when  for 392 

State  and  United  States  Courts 390 

time  for  pleading 390 

United  States  Court,  in 390 

ANSWEES— 

accounts,  how  set  out  in 419 

admissions  in,  how  regarded 421,  422,  433 


1346  INDEX. 

Pages. 

ANSWEES,  Continued— 

admissions  in,  eilect  of,  as  evidence  on  others 435 

admission  in,  affect  questions  of  jurisdiction,  when 73 

affidavit  to,  form  of 1301 

affidavit  to,  when  required 193,  411 

affidavit  to,  when  dispensed  with  411 

affirmation,  when  taken  instead  of  affidavit 411 

allegations,  affirmative  in 418 

allegations  of  bill  not  denied 421 

alterations  in,  when  may  be  made 444 

alternative  statement  in 414 

amended,  when  allowed 414,  444 

amended,  extent  of  permitted 445 

amended  bill,  to , 350 

arguments,  must  not  contain 409 

attachments,  for  want  of 404 

averments  of  as  to  statute  of  limitations 399 

avoidance  matter  in  set  up 415 

belief  stated  in 420 

bill  calls  for,  when 279 

call  for  proof  by 409 

caption  of 406 

certainty  required  in 409 

characters,  when  one  is  sued  in  two 406 

charges  to  be  answered 413 

charges,  how  met  by 409 

co-defendants,  read  for  or  against  when 435 

committee  of  lunatic,  of 408,  427 

conclusion  of  an  answer 411 

confessed,  bill  taken  for  without  answer 404 

construction  of  answer 423 

contempt,  process  of,  for  failure  to 621 

corporation  of,  how,  how  filed  and  effect 182,  411,  428 

credit  of  respondent,  its  effect 423 

cross-bill  should  not  question  admissions  of  answer 319 

cross-bill,  to _. . . .  320 

cross-bill,  when  to  be  read  as 321 

decree  final,  what  is,  up  to  which  an  answer  may  be  filed,  405 

defective  bill  aided  by 1256 

defence,  statement  of,  in 414 

defendants  differing  in 421 

delay  not  to  be  caused  by  not  filing 405 

demurrer  and  answer  to  same  bill 367,  408 

demurrer,  when  included  in 71,  272,  408 

demurrer,  does  not  lie  to 371 

demurrer,  may  be  filed  after 380,  404 

denials,  by  and  effect  of 409,  410,  896 

devisavit  vel  non,  on  issue  of 431,  603 

disabilities,  answer  in  suit  for,  sale  of  estate  of  persons 

under 411,  423,  590 

discovery,  to  bill  of,  coming  in,  case  proceeds  at  law 57 

discovery,  to  bill  of 404,  408,  422,  439 

dissolution  of  injunction,  should  generally  be  in  before. .  498 

distinct,  must  be 408 
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divorce  suits,  effect  of  in 342,  429 

documentary  proof,  effect  of  on 896 

documents,  reference  to 410,  413 

effect  of,  general,  what  is 417,  423,  435 

effect  of,  with  one  witness 417 

evasive,  must  not  be 408 

evidence,  when   417,  430 

executors  and  co-executors,  of 406 

exceptions  to,  nature  and  effect  of 408,  414,  415 

exceptions  to,  how  acted  on 256 

exceptions,  what  may  or  what  may  not  be  sustained 280 

excused  from  answer,  when 404,  408 

facts  to  be  stated  in. 409 

filed,  when  it  may  be 256,  404 

final  decree,  may  be  filed  before 405 

foreigner,  language  of,  answer  of 408 

forms 1300,  1301 

frame  and  nature  of 406 

fraud,  effect  of,  denial  of 572 

fullness  of  statement  requisite  in 408 

gambling  transactions   432,  434 

garnishee,  of 621 

guardian  ad  litem,  of 193,  408,  425,  1300 

hearing  on  bill  and. 257,  420 

husband  and  wife  407,  408 

idiot  of,  by  whom  filed 193,  407 

immateriality,  when  objection  for 415 

immaterial  charges  not  to  be  answered 409,  410,  424 

impeachment  of  respondent. 423 

impertinence,  to 414 

injunction  bills,  to 405,  437,  498 

inconsistent  defences  in 414,  421 

infants  of,  filed  by  whom,  effect,  form 408,  425 

information  and  belief,  when  it  may  be  on 410,  423 

injunction,  to  title  for 437 

insufficiency  of,  subject  of  exception 415 

interpretation  of  an  answer 408 

interrogatories,  when  answer  to  required 280,  413,  423,  691 

interest  statement  of  defendants  in 409 

issue  upon  an  answer 440 

issue  out  of  chancery 429,  894,  896 

'              joint,  and  joint  and  separate 407,  412 

knowledge  denied  409,  420 

jurisdiction,  when  answer  considered  waiver  of 73 

language  in  which  a  foreigner  may  answer 408 

limitations,  plea  of  may  be  contained  in  answer 83,  399 

lunatic  of,  form  and  effect 408,  426,  427 

married  woman,  how  taken  and  effect 407,  427 

motions  to  dissolve  injunctions 438,  439 

multifariousness,  objected  to  by 271 

next   friend,    by 304y  407 

notice  must  be  denied  in,  when 398 

oath  to,  when  required  and  effect  of 411,  424 
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objections  to,  what  may  be  made 415 

officer  of  corporation,  when  joins  in 182 

pains  and  penalties  not  to  be  incurred 376,  413 

part,  to 410 

parties,  objection  for  want  of  may  be  taken  by 238 

petitions  to  365 

partners,  of  several   406 

plea,  answer  accompanies,  when 383 

plea  to  stand  for 387 

positive,  when  it  must  be 408,  419 

pro  confesso  decree  for  when  answer  not  filed 404 

production  of  documents  with 410 

professional  confidence,  objection  by,  on  grounds  of....  408 

privileged  communications  408,  413 

purchase  for  valuable  consideration  may  be  set  up  in. 397,  409 

receiver,  appointed  before  when 518 

receiver;  effect  of  answer  on  motion  for 437,  518,  521 

religion,   according  to 412 

replication  to 257,  407,  413 

replication,  when  there  is  none 420,  441 

responsive,  what  is 419 

review,  to  bill  of 136 

revivor  to  bill  for,  when  required ; 312 

rules,  filing  at 256,  404 

scandal  in,  how  treated 414 

separate  estate,  as  to 407 

several  defences  may  be  set  up  by 414 

several  persons  uniting 407 

signature,  when  and  by  whom  signed 411 

statement  of  defendant's  case  in 409,  413 

statute  of  frauds  as  a  defence 399 

stockholders,  of 428 

striking  out,  effect  of 440 

supplemental  answer  414 

sworn  to,  when  it  must  be 193,  411,  424 

time  for  filing,  what  is 256,  404 

traverse  of  the  bill 410 

true,  when  to  be  talcen  as 356,  420 

United  States  courts,  in 409,  413 

unsound  mind,  of  person  of 408,  426 

usurious  transactions    432 

ANSWERS  TO  INTEEEOGATOEIES— 

admissions,  read  as 423,  440 

commissioners  in  chancery,  given  before 691 

general  course  of  procedure  on 691 

APPEALS— 

absent  defendant  can  not,  when 168 

affidavits  read  on,  when 1227,  1255 

affirmance,  when  871,  1256 

aggrieved,  person  must  be 167 

amendment  of  decrees  on 871,  1225 
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amount  that  governs  jurisdiction 1206  to  1218,  1258 

appearance,  effect  of   1247 

application  for,  how  made 1244 

argument  of  cause  1254 

assignee,  may  and  may  not,  when 1225 

assignment,  efEect  on  right  of  appeal 1210 

attachment  proceedings,  in 644 

attorney,  by,  when  sustained 168 

bankrupt  may,  when .' 174 

bond  when  required,  form  and  efEect  of 1249 

burden  of  proof  of  jurisdiction 1227 

certiorari  award  on  appeal 299,  1244 

citation  in  supreme  court 1245 

claims,  for  court  of 1226 

conclusiveness  of  degrees 831 

consolidation  of  causes,  effect  of 1216 

commissioner's  report,  how  considered  on 698 

correction  of  errors,  before 132,  837,     839 

correction  and  affirmance  of,  when  made 1259 

costs,  how,  when  and  to  whom  awarded  on 508,     875 

costs,  what  party  entitled  to.' 875,  1261 

costs,  how  far  subject  of  appeal 875,  1207,  1222 

counsel,  certificate  of,  required  to 1245 

creditors  under  decree,  by 169 

curator's  appeal,  when 169,  1217 

damages  awarded  on 1262 

death  or  marriage,  effect  of  on 174,  315,  1254 

decrees  of 872,  1260,  1262 

decrees  from,  what  lies 129,  167,  825,  1218,  1228 

default,  not  allowed  to  decrees  by,  when 133,  168,     837 

delay  in  perfecting,  effect  of 133 

demurrer,  does  not  lie  from  when 827,     828 

demurrer,  when  considered  on 371,     390 

devisavit  vel  non  issue 605 

dismissal  of,  what  are  grounds  for 1259 

discretion,  awarded  on 1245 

divided  court,  effect  of 831 

docketing  of  causes 1253,  1254 

effect  of  on  court  below 1246 

enforcement  of  decree  of  court  of 1264 

enforcement  of  by  supreme  court 1239,  1264 

errors  not  justifying  reversal 1257 

evidence  on  1227 

evidence  of  value  on  amount  involved 1227 

exceptions  to  answer,  subject  of  appeal 440 

exceptions,  when  considered  on 415,  1257 

exceptions  to  evidence,  when  considered  on 794 

exceptions  to  commissioner's  reports,  when  considered 

on   698,     828 

executors  and  administrators  need  not  give  security 495 

ferry,  from  establishment  of 169 

finality  of  decree  on  appeal 135,  872,  1262 

final  decree,  what  is 821,  872,  1218 
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form  of  bond 1349 

form  of  petition  for 1344 

franchise,  as  to 1318 

freehold  as  to 1218 

garnishee  may  appeal 655 

guardian  may  appeal 169 

hearing  of  1354 

injunction'  orders 447,  502,  504,  826,  1 228 

interlocutory  decrees,  from 827 

interest  entitling  person  to 169,  1257 

issues  out  of  chancery  from 910 

issue  out  of  chancery  from  order  directing 430,     910 

joint  interest,  effect  of  appeal  by  one 655 

joint  application  for,  who  may  make 169,  1224 

judicial  sale,  effect  of  on 1191 

judge  who  may  grant 1244,  1245 

jurisdiction  may  be  objected  to,  when 360 

jurisdiction  when  discretionary,  when  of  right 169,  1245 

jurisdiction  when  governed  by  amount 1313,  1225 

jurisdiction,  how  it  may  be  ascertained 1215,  1227,  1240 

laches  in  prosecuting,  effect  of 133,     134 

liquor  licenses 1219 

limitation  to  right  of 128,  129,  130,  1223,  1235 

mandamus  to  compel  record 1244 

•  maturing  the  cause 1253 

mills,  from  orders  concerning 169,  1219 

mode  of  appeal 1344 

new  trial  after  judgment 138,  359,     360 

notice,  to  copy  record 1243 

nullity,  when  process  not  served 238 

order  granting   1133 

parties,  changed  by  death,  marriage,  etc 176 

parties, when  persons  not, are  affected  by  decree,  169,  846,  1223 

parties  necessary  to 167,  1234 

parties,  effect  of  want  of 337,  240,  1357 

personal  representative,  appointment  of 169 

petition  of,  form  and  preparation  of 1244 

pleas  in  1255 

points  on,  which  will  be  decided 1256 

presumption  against  error 1257 

process  on 1247 

publication  on 253 

purchaser  at  judicial,  when  he  may 170,  1189,  1191,  1224 

receivers,  from  orders  as  to 520,  521,  542,  1224 

record  for,  how  obtained 1243,  1244 

rehearing  pending  an  appeal 132,     157 

rehearing  when  it  is  allowed 132,  1363 

replication,  lack  of  on 443 

reversal,  effect  of 872,     982 

reversal  of  decrees 873,  893,  1356 

review,  appeal  lies  from  refusal  to 131,  354,  1223 

review  after  appeal 132,  359,     360 

review  of  decision  of  court  of  appeals 359,  360,     873 
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revival  of  suit 1254 

right,  when  matter  of 169 

sale  from,  order  of,  and  efEeot  of 1171 

satisfaction  of  decree  pending  in  before  appeal »  1261 

security,  dismissal  when  not  sufficient 1251,  1260 

separate  interests   169 

state  court  to  supreme  court 1230,  1238 

stay  law,  effect  of  on  limit  to  right  of 140 

staying  proceedings,  how  effected  on 1246 

subjects  which  may  come  up  on 1123,  1218 

subsequent  matters  to  appeal 873 

supersedeas  when  it  operates  as 1246,  1247 

supreme  court  of  appeals,  jurisdiction 1125,  1224 

suspension  of  decree,  when  affected  by 1194 

terms  upon  which  allowed , 1134 

title  of  land,  as  to 1318 

transcript  of  record,  what  required  and  how  prepared. . .   1244 

United  States  courts  from 528,  1231,  1241,  1248 

United  States  circuit  courts  of  appeals 1232,  1241 

United  States  courts,  lies  in  what  time 129 

United  States  courts,  jurisdiction. .  ■. 1224 

useless  matters  in  record,  not  to  be  inserted 1244 

will,  party  interested  in  proving  may 169 

vtdlls,  from  orders  concerning 605,  1221 

APPEAL  BOND— 

amount  of  , 1250 

conditions  of  1250 

executed  by  whom  and  how 1249 

form   of    1250 

limitation  to  right  to  give 1250 

penalty  of  1250 

APPEARANCE— 

absent  debtor,  effect  of 169 

appeal,  effect  of  on 169,  1247 

appeal  in  order  to 169 

attachment  cases,  effect  of  in 625,  656 

decree  affected  by 844,  925 

effect  of 156 

errors  cured  by 156 

exceptions  filed,  will  be  regarded  as  when 256 

injunction  when  granted  before 448 

judgment,  recital  of ,  in 925 

jurisdiction  admitted  by,  when 260 

parties  to  suits  235 

parties,  lack  of,  waived  by,  when 260 

process  to  compel 261 

receiver,  effect  of 523 

record  showing,  may  be  contradicted 154 

unauthorized  when  it  is I53  334 
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all  must  act  when 594 

answer,  when  arbitrators  not  bound  to 394 
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award  follows  submission 594 

bar  to  bill,  when 394 

binding  effect  of  award 598,  600 
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certainty  required  in,  and  effect  of 595 
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costs  in  cases  of 596 

death,  effect  of 593 
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delivery  of  award 596 

discovery  against  arbitrator  when  granted 325 

equity  and  law,  how  they  differ  as  to  rule 592,  593 

equity,  control  of,  courts  of  over 592 

errors  for  which  award  may  be  set  aside 591,  592,  596 

error,  to  what  extent  it  cures 593 

f uduciaries  may  submit  to 717 

formality  required  in  making  and  returning  award 595 

fraud,  when  cause  to  set  aside 593,  599 

illegal  action  of  arbitrator,  ground  to  set  aside 593,  599 

injustice,  how  far  ground  for  setting  aside  award 592 

infants,  how  far  it  binds 594 

judgment,  how  entered  on  award 592 

jurisdiction  admitted,  when 74 

law,  how  far  award  settles 593,  597 

law  and  equity,  difference  between  rules  in 592 

making  up  and  returning  award 595 

matter  decided  must  appear  to  be  within  submission 595 

misconduct  how  far  ground  to  set  aside  award 592,  599 

mistake,  how  far  ground  to  set  aside  award.  .45,  592,  598,  599 

motive  of  arbitrator  not  to  be  enquired  into 395 

mutuality,  old  rules  and  new  as  to 595 


INDEX.  1353 

Pages. 
AEBITEATION  AND  AWARD,  Continued— 

notice  of,  actiag  on,  effect  of  failing  to  give 599,  600 

number  of  arbitrators 594 

new  trial,  award  equivalent  to,  when 45 

new  trials  granted  on  same  grounds  as  other  cases 45 

partiality  in  rendering  award 593,  599 

partial  submission,  effect  of 594 

parties  who  may  make 591,  594 

personal  representatives  may  submit  to 591,  717 

plea  of  an  award 394 

pleadings,  confined  to 594 

refusal  of  arbitrators  to  act,  effect  of 594 

return  of,  how  and  where  made 595 

revocation  of  submission  to  arbitrators 593 

rule  issued  on  return  of  award 595,  596 

rule  of  court,  when  made 595 

seal,  necessity  for 595 

specific  performance  of 593 

statutory  provisions  as  to .' 591 

subject  to  be  passed  on  by  arbitrators 595 

submission,  when  and  how  made 593,  593 

submission  in  pending  suit 592 

submission,  when  suit  not  pending 593 

submission,  how  award  must  follow 594 

submission  is  waiver  of  objections  when 593 

suit  referred  to,  how  and  when 593 

time  within  which  award  must  be  made 595 

waiver  of  objections,  which 593 

who  may  submit  to  arbitration 591 

writing,  need  not  be  in  error 595 

AEGUMENT— 

appeals  of 1354 

burden  of  proof  of  issue  devisavit  vel  non 604 

exceptions  on   417 

exceptions,  order  of  upon ?07 

injunction,  on  motion  to  dissolve 500 

order  of  in  court  of  appeals 1136 

ASSENT— 

cause  matured  by,  when  it  may  be 844 

creditors  of,  to  deed  of  trust 106,  1006 

presumed  with 106,  1006 

trustee  in  deed  of  trust 106,  1006 

ASSETS— 

administrators,  what  charged  vrith  as 712 

admission   of   relieves   necessity   for    order   of    account, 

when 683 

bill  for  payment  of  debts  and  distribution 386 

Confederate  States  investments 736,  727,  730 

confession  of  by  executor 389 

creditors'  bill  for  discovery  of 336 
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creditors'  bill  for  account  of 386 

debts  which  should  have  been  collected 715 

deposits  in  banks 724 

distribution,  rules  and  methods  of 773 

distribution  of,  of  insolvent  corporation 184 

equitable,  what  are 948 

emblements  780 

executors  and  administrators,  what  charged  with  as 712 

exempt  property  713 

fiduciaries  transferring' 712 

land,  made  so  by  statute 118,  948 

limitations  of  suits  to  charge  with 114,  119 

lost  or  destroyed  property 714 

marshalling,  principle  of 393 

quia  timet  bill  lies  to  preserve 299 

surcharging,  what  are  assets  in  bill  for 295 

third  person  having,  when  proper  party 159 

transfer  of   713 

unadministered,  who  entitled  to 160 

ASSIGNMENTS— 

absolute,  effect  of  as  to  parties 171 

appeal,  effect  on  report  of 1210,  1225 

assent  to,  presumed  when 580 

attachments  how  set  up  against 670 

commissioner  of  sale,  by 1139,  1164 

concurrent  jurisdiction,  matter  of 64 

declarations  of  an  assignor 436 

equitable  jurisdiction  over  excluded,  when 65 

equitable  right  passes  by 64,  560 

evidence  of,  what  is 560 

fiduciary,  by  of  debt  to 743 

garnishee  with  notice  of  must  pay  both  debts. . .  .297,  651,  660 

jurisdiction  in  equity 64 

liens  in  order  of 1139 

lien  that  passes  with 1141 

negotiable  paper  of,  passes  legal  title 64 

notice  of,  one  paying  with 1141 

partners  by   536 

parties  to  suits  upon,  who  should  be 170,  216,  327 

possession  of  bond,  not  evidence  of  when 560 

priorities  fix  order  of  lien 1139 

proof  of,  what  is  and  when  required 170 

purchaser  paying  liens  on  his  property 1141 

receivers  appointed  in  cases  of 539 

record,  effect  of  as  notice 1030 

record  not  necessary  when 560,  1030' 

recourse,  without   1141 

removal  of  property  to  another  State 671 

set-oS,  how  it  affects 1141 

special   commissioner,   by 1139,  1164 

trade  mark  cases 1235 

valuable  consideration,  when  it  must  be  on 560 
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vendor's  lien,  effect  on 1142 

wife's  equity,  how  affected  by 11 

writing,  need  not  be  in 670 

ASSIGNEES— 

See  Bankruptcy. 

action  maintained  in  name  of 64 

appeals  by   1113,  1225 

equity,  rights  in 1225 

garnishee  bound  to  pay,  when 44,  648,  651 

injunction  in  aid  of 502 

parties,  when  necessary  to  suit  as 170,  197,  216,  226 

trade  mark  cases,  rights  in 1225 

ASSIGNORS— 

injunction  in  aid  of  defence 502 

parties,  when  necessary  to  suit  as 170 

ATTACHMENTS— 

abatement,  plea  in,  to .„ 659 

absent  debtor,  against 616,  619 

absent  and  resident  defendant 619 

absconding  debtor,  against 615 

affidavits  in 612,  613,  625,  626,  627,  628,  667,  676 

agent  may  make  affidavit 625 

amendment  of  pleadings  in 624 

answer  compelled  by 404 

answers  in  621,  624 

appeal,  effect  of ,  in 644,  655 

appeal  bond  644 

appearance  in,  eSect  of 625,  656 

appearance  when,  and  w^hen  compelled  by 621,  652 

attorney  may  make  affidavit 626 

assignments,  claiming  against 670,  671 

assignment  with  view  to,  forbidden  by  statute 641 

belief,  affidavit  on 614 

bill,  prayer  in 625 

bill,  kinds  of 675 

bonds  to  be  given 633,  634,  635,  642,  643,  1330 

burden  of  proof 656 

commissioners  may  compel  attendance  by 691 

converting  property  674 

corporations,  subject  to 620 

costs  of,  how  adjudged  and  amount 657 

courts  from  which  they  issue 611,  612 

creditor  who  may  sue  out 624 

custody  of  attached  property 642,  644 

damag-es,  lien  for 623 

date  of  service  to  be  returned 632 

debt  which  may  be  gamisheed 624,  626 

debt  for  which  it  may  issue 612,  614,  623,  624,  672 

debt  not  yet  due 612,  623 

date  to  be  proved 647 
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decrees  under,  binding  wlien 153 

decrees  in,  effect  of  where  no  appearance 151,  648 

decrees  in,  when,  how^  and  for  what  rendered 

646,  647,  648,  676 

defences   to    652,  656 

defrauding  creditors  674 

demurrers  in  625 

direction  of  process 615,  630 

discharge  of  attachment  in  vacation 643 

due,  debt  need  not  be 613 

endorsement  on  summons 615,  650 

exemptions  claimed  from 623,  641,  645 

false  suggestion  657,  674 

foreign  corporation 673 

forms  in  proceedings 1390,  1337 

garnishees,  answers  of 621 

garnishees,  decrees  against 646,  648 

garnishees,  who  may  ajid  who  may  not  be 616,  621 

garnishees  should  be  a  party 616,  631 

garnishee,  summons  to 633 

grounds  for   657,   673,  674 

history  of  the  atta,chment  laws 613,  613 

homestead  claims  against 645 

husband  and  wife's  joint  property 642 

illegally  issued  or  levied 668 

indemnifying  bond  634 

injunction  violation  of,  punished  by 51 

injunction  when  issued  in  proceeding 450,  615,  643 

insurance  policy,  liable  to  when 643 

interest  on  money  pending  suit 643,  646 

interpleader,  how  and  by  whom  made 652 

interrogatories,  ansv^ers  to  compelled  by 690 

intervention  by  third  party 652 

joint  and  several  suits 619 

judgment  on    151 

jurisdiction  what  courts  have 611,  612,  619,  672 

jurisdiction  is  by  statute 613 

jury,  when  may  be  trial  by 652,  652,  658,  659 

justices  of  the  peace  issue,  vs^hen 611 

kept,  how  property  is 644 

laborers'  tools   641 

law  and  equity  jurisdiction 611,  613,  614,  625 

law  and  equity,  when  one  has  proceeded  in  both 625 

levied,  when   619,  653 

levied  by  whom 620 

levy  of  on  real  estate 631,  636 

levy  of  on  personal  property 631,  636 

liens  on  attached  effects 653 

liens  of  attachments 653,  667,  669 

limitation  to  proceeding 658 

limitation  to  right  to  rehear 653 

lis  pendens,  effect  of 219,  670 

list  of  property  returned 622 
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money  may  be  attached 636 

national  banks,  against 621,  1031 

negotiable  paper 661 

non-resident,  against   619 

non-resident,  who  is  a 616,  617,  673 

non-resident,  right  to  rehear 653 

obedience  to  orders  compelled  by 51,  621,  648 

officer's  duty  635 

officer  who  may  levy 630,  631 

parties,  proper  in  proceeding  by 616,  633 

partners,  proceedings  by  and  against 617,  661 

payable,  debt  need  not  be 612,  623 

pending  suit,  effect  oi  On 669 

perishable  property  644 

personal  decrees  when  may  be  rendered 151,  624,  648 

personal  estate,  defined 638 

pleadings  in  attachment  suits 624 

possession  taken  of  property 632 

prayer  of  the  bill 625 

priority  of  lien 653 

procedure,  mode  of 672 

process  in  the  suit 630 

process  served  out  of  the  State,  its  effect 653 

profits  of  property  pending  the  suit 643 

proof  of  the  debt 647 

property,  when  it  is 619,  636 

publication  in  cases  of 630 

purchasers  how  effected  by 668,  669 

purchasers  failing  to  comply  with  terms  of  sale 223 

quashing,  cause  for,  and  how  done 656,  657 

real .  estate,  proper  levy  on 631,  637 

real  estate,  sale  of 646 

reasonable  grounds  for 657 

receiver  may  be  appointed  when 615,  635,  643 

rehearing  as  to  absent  persons 653 

removing  property   674 

residence  is  immaterial,  when 620 

restoration  of  property  of  defendant 642,  654 

return,  proper  on  process  of 615,  631,  667 

salaries  exempt 641 

sales  of  perishable  property 644 

sales   under,  of  real  estate 646,  1202 

security,  how  and  when  required 643,  652 

service  of  process 631,  633 

settlements  in  consideration  of  a  support 642 

several  creditors,  by 210 

shares  of  stock 636,  642,  650 

sheriff's  duties  and  responsibilities 630,  642 

statutory  provisions 612,  614 

stoppage  in  transitu,  effect  on 668 

strictly  construed  613 

sua  sponte  dismissal 656 
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subjects  for  levy 633,  633,  641 

summons,  effect  of  service  on  garnishee 632 

summons,  how,  vrhen  and  by  whom  served 615 

summons,  how  issued 615 

terms  of  sale  647 

tools  exempt 641 

vacation,  orders  in 657 

trust  estates  liable  to 641 

wages  exempt  641 

wages,  attachment  for,  forbidden '641 

ATTESTATIONS— 

clause  when  not  necessary 606 

effect  of  clause  as  evidence  of  validity  of  will 606,  607 

form  of  clause,  what  requisite 605 

wills,    how   attested 605 

ATTORNEYS- 

absence  of,  no  ground  to-  set  aside  judgment 27  49 

affidavit  for  attachments 636 

alimony  received  by,  may  be  sued  for  by  married  woman,  204 

appeal  by,  when  valid 168 

attachments  sued  out  on  affidavit  of 626 

communications  with,  privileged 378 

consent  of,  to  a  decree 834 

control  of,  over  proceedings 242 

corporation  to   appoint 250 

discovery  against '. 325,  376 

fees  of  in  creditor's  suits 292 

fiduciary,   acting  as 720,  770 

foreign  corporation  appoint,  when 150 

garnishees,  may  be 633 

general,  suits  as  to  charities  by 178 

guardian  ad  litem 192 

interest  decreed  against 869 

lien  of,  for  services  rendered 1069 

notices,  when  may  be  given  to 791 

personal  representative,  acting  as 720,  770 

process,  when  it  may  be  served  on 150,  250 

receivers  for 525 

unauthorized  consent  by 834 

AUCTIONEERS— 

certificate  of  sale  by,  effect  of 1172 

sales  of  land  by 1173 

AUTHORITY- 

See  Principal  and  Agent. 

appearance,  when  not  by 834 

auctioneers   1172 

commissioner  of  sales 1163 
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answers  in 399,  414 

bill,  how  made  in ., 275,  376 

AWARD— 

See  Arbitration  and  Award. 

BANKRUPTCY— 

assignees  of,  proper  parties  when 173 

assignee  may  not  be  a  garnishee 622 

creditors  of,  can  not  sue  when 174 

decrees  of  courts  in 831 

depositions,  taken  in 809 

discharge  in,  effect  of  on  liens  on  property 979 

fraudulent  conveyance  before,  how  set  aside 546 

injunction  in  by  U.  S.  courts  against  State  courts 56 

judgment,  effect  of  in 933 

liens  on  property,  how  effected  by 979 

partnership  estates,  in 663 

party,  when  bankrupt  should  be 173 

party,  when  assignee  in  a  proper. 173,  227 

partners  effect  when  one  goes  into 216 

plea  of  393 

satisfaction  of  lien  by 979 

suit  by  assignee,  when  he  may  carry  it  on 173 

voluntary  conveyance  before,  who  sues  to  set  aside 546 

BANKS— 

Confederate  notes  deposited  in 725 

deposits  in  by  fiduciaries : 725 

equitable  remedy  for,  to  restrain  collection  of  unconstitu- 
tional tax  66 

loss  of  deposits,  what  responsibility  imposed 725 

national,  when  not  proper  garnishees 621 

national  may  take  what  securities 1021 

notes,  suits  for  when  lost  or  divided 343 

process  on,  how  served 150,  249 

BAR— 

See  Pleas.  i 

account  stated  394,  402 

another  suit  pending,  whether  plea  in 261,  390 

award,  how  far  a  plea  in 393 

classification  of  pleas 393 

former  decree   881 

plea,  and  in  abatement 385,  390,  393 

release,  plea  of  394 

BARGAIN  AND  SALE— 

See  Deeds  and  Conveyances. 

acknowledgment  1022 

delivering   978  1045 
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inheritance  by 775 

BELIEF— 

affidavit  when  not  to  express 626 

affidavit  to  answer  in  chancery 412 

affidavit  to  injunction  bills 448 

attachments,  in 626 

injunction  not  granted  on  averment  of 453 

BETTING— 

contracts  founded  on 17 

equitable  and  legal  defences 19 

injunctions  against  contracts 18 

judgments  founded  on,  avoided 20 

BIDDINGS— 

See  Judical  Sales. 

advance  of  price  on,  how  made  and  effect  of 1179 

combinations  forbidden  at 1174,  1184 

costs  on,  where  purchaser  in  default 877 

excluded  from,  who  may  be 1173 

fair  and  open  must  be 1174 

highest  bidder,  who  is 1173 

irregularities  in  making 1178,  1181 

offer,  is  a  mere 1190 

opened,  when  they  may  or  may  not  be 1176 

puffers  prohibited  1173 

resale   1181,  1197 

sale  may  be  set  aside,  when 1177 

BILL— 

abstract  questions  forbidden 264 

address  of   273 

a-dmissions  in,  effect  of 421 

affidavit  to,  when  it  must  be  made 448,  1299 

agent  can  not  sue 274 

allegations  in,  and  not  denied 424,  425 

allegations  in,  must  conform  to  proofs 276,  452 

alternative  claims,  when  may  be  set  up 276 

amended,  how  and  when  filed 263,  284,  344 

amendments,  as  to 284 

answer,  how  called  for  and  compelled 279 

answer,  demand  that  parties  must 279 

answers  to   417 

argument  in  to  be  avoided 275 

argument,  how^  set  down  for 256,  441 

attachments  in  675 

averments  in,  must  be  positive 264,  265,  275 

case  to  be  fully  stated  by 275 

certainty   requisite   in 264,  275 

certiorari,  bill  praying 298 

cestui  que  trusts,  by 232 

characters,   several   274 
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charities,  to  enforce 284 

citizensWp  of  plaintiff  must  be  shown,  when 273 

classiflcation  of 285 

clear,  must  be 264,  275 

complaint  how  it  should  be  stated 278 

confessed,  how  and  when  taken  for 258 

counsel,  sign  when 284 

creditors,  character  and  nature  of 187,  275,  286 

cross,  what  is 317 

decree  on  bill  and  answer 256,  420 

defective,  aided  by  answer.  » 1256 

defendants  to,  who  should  be 146,  279,  281 

defendants,  who  axe 280 

defendante  pretension,  how  stated 278 

demand,  how  stated 278 

demurrers  to    367,  371 

depositions  taken  and  read  in  the  cause 803 

description  of  parties  in 184,  274 

description  of  characters  in  which  parties  sue 274 

devisavit  vel  non  issue 603,  1298 

different  cha-racters,  how  parties  sue  or  are  sued  in 274 

different  demands  in  same 276 

disabilities,  for  sale  of  land  of  persons  under 191 

discovery,  form  and  nature  of 323 

dismissal  on  plea 386 

dismission  of  257,  265,  498 

divorce,  bill  for 326 

documents  to  be  filed  vrith 275 

equity  must  be  shown 265,  278 

execution  does  not  prevent 980 

exhibits,    effect    of 278 

facts  should  be  stated  in,  concisely 264,  265,  275 

filed  must  be  when  and  where 256,  258 

foreclosure  of  trust 194,  197 

forms  of 273,  1269,  1291,  1292,  1294 

fraud,  how  alleged  in  a  bill 452 

general  relief,  prayer  for 281 

guardian,  when  bill  in  name  of 274 

husband  and  wife,  by 204 

hearing  on,  and  answer — ■  420 

infants,  plaintiffs  and  defendants 191,  274 

injunction  of,  form  and  nature 448,  451 

interpleader  by  stakeholder 296 

interrogatory,  part  of 279 

interrogatories,  special  may  be  set  forth  in 279,  280 

interest  of  parties  must  be  shown  by 265,  372 

issue  out  of  chancery,  effect  of  in 429 

joinder  of  interests  in 266 

jurisdiction  of  court,  when  must  be  stated 273 

legatees,  when  necessary  parties  to 187 

liability  of  defendants  must  be  shovsm 265 

limitations,  must  state  matter  which  takes  case  out  of 

rule  of,  when 85,  135 
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long-  recitals,  must  not  coatain 375 

lost  instruments,  bills  for 344 

married  women,  by 274 

marshalling  assets  by 293 

misjoinder  of  parties,  effect  of  in 234,  266 

multifariousness,  what  is  in 159,  267 

names  of  parties,  how  set  out 273,  374,  279 

next  friend,  form  of  by 193,  374 

notice,  when  necessary  to  be  charged 265 

numerous  persons,  when  filed  by 179,  194,  266 

numerous  parties,  when  they  are 312,  366 

oath  to   279 

objection  for  want  of  parties  to 238 

original,  what  are 384 

original,  when  they  lie 385 

partition,  proceeding  for 304,  1270 

parties  to,  who  are  proper 142,  266 

partners,  by,  for  dissolution 215,  491 

partners,  by  or  against 315 

peace,  bill  of 300 

perpetuation  of  testimony  for 217,  303 

plaintiffs  in,  who  are  proper 146 

plaintiffs  must  be  named  in 365 

pleadings,  decree  can  be  only  on  case  made  by 376 

pleas  to,  character  and  nature  of 382 

plea  and  answer,  effect  of 383 

positive  averments,  when  necessary 264,  265,  275 

prayers  for  relief  on,  general  ajid  special 281 

privity  between  parties  to  be  shown 265 

process,  prayer  for 284 

process,  what  and  when  issued  on 242,  281 

proof  under,  m*ist  correspond  with  allegations 276 

quia  timet  bill  lies,  when 35,  339,  299 

receiver,  when  asked  for 283,  518,  520 

reference,  when  order  of  granted  or  refused  on 680 

relief  must  be  consistent  with  general  object  of  bill 281 

relief,  what  may  be  granted  on 281 

residence,   when   named 373 

review,  form  and  nature  of 353,  1294 

revivor,  form  and  nature  of 311 

rights  of  parties  to  be  stated 264 

rules,  proceedings  at 256 

scandal  and  impertinence  in 265 

signature  to,  when  and  by  whom  made 284 

special  relief,  prayer  for 281 

splitting  up  causes 263 

supplemental,  nature  and  character 351 

stockholders  of  a  company  may  file,  when 183,  185,  226 

surcharge  and  falsify,  to 894 

sworn  to,  when  it  must  be 279,  448 

tax-payers,  when  filed  by 180 

time  for  filing 256 

trust,  for  enforcement  of 286 
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damages  to  be  paid  by 485 

directors  compelled  to  do  duty 183 

discovery,  how  bill  for  maintained  against 182 

distribution  of  assets  of 184 

employees'  preference  in  payment 484,  532,  583 

foreign,  how  made  parties 147,  182 

garnishee,  may  be  when 621 

injunctions,  when  granted  against 454,  484,  583 

insolvent,  distribution  of  assets 184 

judgments   against    150 

lien  in  favor  of  employees 484,  532,  583 

limitations  to  subscriptions 121 

mechanics'   lien   against 1080 

municipal   corporations  when  restrained  by  injunction 

482,  483 

municipal,  may  be  sued  how  and  when 182 
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non-resident  corporations   630 

paorty  to  shareliolders  suit 183,  185 

parties,    how    made 147,  150 

payment  for  property  taken 584 

process  on,  how  served 150,  183,  348,  351 

proof  of,  what  required 183 

receiver  for,  when  appointed 184,  517,  530 

refusing  to  sue 185 

return  on  process  against 1149 

resident  and  non-resident 630 

stock  may  be  attached 636,  643,  650 

stockholders  answering  for 468 

stockholders  as  parties 183,  185 

successors  of,  parties  to  suits 184 

sued,  may  be,  how  and  when 183 

suits  by,  how  and  when  maintained 183 

suit  by  one  on  behalf  of  others 183 

sworn  answer,  how  obtained 438 

voluntary,  how  may  sue  and  be  sued 183 

COEEECTION— 

cumulative  remedies 839 

decrees  of,  when  no  process  served 132,  837,  838 

decrees,  how  corrected  generally 355,  837,  838,  841 

denied,  when  840 

notice  of  motion  for 839 

COKEUPTION— 

awards  may  be  set  aside  for 593,  599 

judicial  sales  avoided  because  of 1186 

COSTS— 

abatement,  on  plea  of 393 

appeals,  how  awarded  on 875,  1261 

appeals  do  not  lie  from  decrees  for 875,  1207,  1231 

apportionment  of,  by  the  court 875,  877 

awards,  when  they  are  rendered 596 

co-defendants,  between  848 

consolidated  causes  547,  877 

contribution  between  parties 877 

commissioners  to  pay  when 694 

creditor  bringing  one  suit  vsdth  knowledge  of  another 

293,  393,  877 

decrees  for   ' 873 

deed  of,  who  to  pay 1195 

demurrer,  in  case  of 369 

discretion  as  to  awarding 875 

dismissal  of  suit  for  want  of  security  for 874 

divorce  suits  in  343 

equity,  discretion  of  courts  of  as  to 875 

exceptions  overruled,  prevailing  party  recovers 417 

fiduciaries,  in  decrees  against 876 

general  creditors'  suits  393 
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guardian  ad  litem  not  liable  for 426 

injunction  proceedings    '. 497,   502,  508 

in  rem,  judgment  or  decree 150 

interpleader,  on  bill  of 876 

interpretation  of  laws  of 874 

issues  out  of  chancery,  on 910 

next  friend,  liable  to  pay 193 

pauper,  in  case  of 873 

petition  to,  as  condition  of  filing 363 

principle  upon  which  they  are  awarded 875 

publication,  no  judgment  on 156 

purchaser  at  judicial  sale  in  default 877,  1199 

;   1        receivers,  when  applied  for 519 

rule  against  defaulting  purchaser 877 

security  for,  when  to  be  given 873 

security  for,  to  be  given  by  intervenor 653 

security  for,  on  rehearing  attachment 653,  6S4 

United  States  courts,  rules  of,  as  to 878 

COURT  OF  APPEALS— 
See  Appeals. 

affirmance  by  872 

amendment  of  decrees  by 872 

certiorari  awarded   by 299 

can  not  give  jurisdiction 1206  to  1218,  1225 

commissioners'  reports,  before 698 

conclusiveness  of  decrees 831 

costs  awarded  in 1261 

decrees   of    '. 872,  1260 

divided  court,  effect 831 

exceptions  to   415 

injunctions  how  granted  by 447 

jurisdiction,  objected  to,  when 260 

jurisdiction  of,  defined 1206 

limitation  to  appeals 129 

parties  taking   172 

rehearing   and   review 132 

record  in   1243 

reversals  by   1138,  872 

review  of  decree  of 359 

COVERTURE— 

See  Husband  and  Wife. 

bill  in  chancery  by  persons  under 274 

form  of  plea  of 384 

laches  not  excused  by,  when 136 

limitations  suspended  by 136 

CREDITORS— 

acceptance  of  trust  by 106,  579,  580,  1006 

accounts  taken  in  suits  by 696 

appeal  by,  when  allowed 169,  1217 

attachments  by  623 
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avoidance  of  g-if  ts  by  bill 291 

bill  by,  frame  of 187,  286 

bill  may  be  treated  as  by  creditors 287 

bill  by  some  on  behalf  of  themselves  and  others.  .187,  275,  286 

class  suit  on  behalf  of 187,  286 

coming  in  under  decree 286 

control  of  bill  by 286,  387 

convention  of,  before  a  master  commissioner 188,  286 

conveyances  affect,  how.. 1029 

co-plaintiffs,  when  they  may  be 201 

corporations,  of,  how  sue 184,  185 

costs  in  suits  by. .' 282 

counsel's  fees  in  general  creditor's  suits 292 

death  of  one  does  not  abate  suit 166,  174,  289 

decree  of  account,  when  to  be  rendered 683 

different  creditors  uniting  in  one  bill 201 

discharge  sureties  by  what  acts 487 

dismissal  of  suit  as  to 289 

distribution  of  estates  among 721 

distribution,  when  there  are  none 161 

docket  of  judgment,  affects  how 1062 

exception  of  limitations  by  one,  how  far  enures  to  benefit 

of  others   85 

excluded  from  benefits  of  decree,  when 286 

fees  of  counsel  charged  against 292 

foreign  payment  of 161 

fraudulent  conveyance,  effect  of 574,  576 

fraudulent  conveyance,  proceeding  against 543,  1023 

fraudulent  act  of,  estoppel  by 563 

garnishee,  in  questions  concerning 649,  651 

general  creditor's  bill,  frame  and  nature  of 187,  286 

insolvent  corporation,  parties  when 184 

insurance  by  959 

joint  suits,  tjy 210 

judicial  sale  passes  rights  of 579,  1199 

judicial  sale,  bound  by 1187 

judgment  after  suit  commenced  by  creditors 364 

judgment,  rights  under 931 

land  sold  to  pay 289 

lien,  creditor's  bill  for  enforcement  of 188,  286 

lien,  dates  from,  when 391 

lien  may  be  enforced  without  exhausting  legal   reme- 
dies     290,  1155 

limitations  pleaded  by 86 

limitations,  when  cease  to  run  against  in  suits 114 

marriage,  when  a  valuable  consideration  against.  ..550  to  553 

marshalling  assets  between 293 

notice  of  deed  of  trust  does  not  affect 1030 

numerous,  when  parties  to  suit  are 386 

one  may  not  file  bill  when 387 

order  of  payment  of  debts 773 

parties  to  suit,  when  treated  as 386 

parties  to  suit  by,  who  are  proper 187,  1358 
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partition  suits  in,  how  protected S14,  307 

payment,  effect  on  suit 289 

personal  property,  when  primary  fund 291 

plaintiif  s  who  may  be  joined  as 187 

petition  may  be  filed  by 362,  363 

plaintiffs  who  may  be  joined  as 187 

preferences  in  a,  trust  executed  by  the  debtor 568 

prior   to   conveyance 103,  107 

principal  made  to  pay,  to  relief  of  surety  when 35 

purchaser  for  value  when 579,  1036 

quia  timet  bill  lies  against  when , 35,  329,  300 

receivers,  when  appointed  in  suits  by 534 

record  of  deed  affects 1033,  1048,  1062 

release,  when  requirfed  of 569 

resulting  trust,  effect  of 954 

sale  passes,   rights   of..' 579 

separate,  may  sue  on  behalf  of  themselves  and  others,187,  286 

several  suits  pending,  effect  of  decree  in  one 293,  392 

single,  suit  by,  effect  of 288 

subscriptions  to  stock  compelled  to  be  paid,  how 183 

subsequent  to  conveyance 103,  107 

suit  by  one  on  behalf  of  others 183,  194 

surety  discharged  by  act  of  when 34,  487 

surety's  lands,  when  sold 229 

trust  for  benefit  of,  how  accepted 107,  1006 

unite,  when  they  may  in  suits 210,  546 

usury  pleaded  by 710 

voluntary  conveyance  void  as  to 109,  574,  575,  576 

voluntary  conveyance  set  aside  as  to  some  and  sustained 

as  to  others 109,  576 

CROP-LIEN— 

enforcement  of   '. 582 

injunction  against  fraudulent  sales 583 

liens  as  against,  when  on  land 943,  1010 

record  of 582 

statute  providing  for 582 

trusts  on  crops  growing  or  cut 1016 

CEOSS-BILL— 

admissions  of  answers  should  not  be  questioned  by 319 

answer  to    320 

answer  when  trea.ted  as 321 

co-defendants  between    317 

court  in  which  cross-bill  should  be  filed 319 

court  may  direct  the  filing  of 321 

defence  arising  after  issue  joined 317,  319 

defence   otherwise   available   should   not  be   set  up   by 

cross-bill   319 

defendant  may  file 317 

definition  of   317 

demurrer  lies  to,  when 319 

depositions  read   on 783 
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discovery,  cross-bill  for 317 

equity  need  not  be  shown,  when 319 

evidence  read  on 319 

form   of  bill 1296 

fraudulent  conveyance,  against 546 

issues  that  may  be  made  to 317,  319 

issues  to  be  disposed  of  under 319 

laches  in  filing-,  how  considered 320 

leave  given  to  file,  when 322 

new  parties  and  new  matter  not  to  be  introduced 318 

object  of   317 

parties  to  a  cross-bill 318,  322 

petition,  when  treated  as 322 

pleas  to 322,  402 

postponement  of  proceedings  because  of 320 

process  issued  on 322 

signed  by  counsel 322 

specific  performance,  filed  in  suits  for 317 

statements  of  a  cross-bill 318 

statutory   provisions    318,  322 

suit,  where  it  is  insufficient 318 

CEOSS-EXAMINATION— 
See  Depositions. 

how  conducted   787 

waiver  of  irregularity,  when 803 

CURATORS— 

appeals  in  cases  of 169 

guardians,  when  739 

CURTESY— 

husbands  right  to 1097 

lien  on   930 

married  woman's  separate  estate,  in 639 

DAMAGES— 

action  at  law  does  not  preclude  decree,  when 511 

amount  awarded  on  dissolution  of  injunction 510 

appeals  allowed  on 1262 

attachment  for   623 

bond,  efirect  of  on ". 510 

calculated,  in  what  way 510,  511 

condemnation  of  property  for  public  works 584 

detention  of  personal  property  for 510 

improvements  when  one  claims  under  title 946 

ill  junction,  what  awarded  on  dissolution  of 509 

lien,  from  what  time 512 

parties  who  are  liable  for 511 

principles  upon  which  amount  is  ascertained 511 

public  works,  persons  entitled  to  compensation  for... 584,  585 

receivers,    against    527 

specific  performance  precluded  by  suit  for 61 

time  from  which  they  are  calculated 511 
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debtor  entitled  to,  on  order  to  sell,  when 137,  138 

decree,  what  provision  for  day  to  redeem  to  be  made  in. .  859 

heirs  entitled  to  day  to  redeem 197 

infant  entitled  to,  to  show  cause  when 139 

judicial  sales,  day  to  redeem  or  pay 859 

DEATH— 

abatement  of  suit  by 174,  194 

accounts  not  opened  after,  when 125 

alimony  afEected  by 338 

appeal,  of  party  to 176,  1354 

arbitration,  effect  on 593 

co-defendant  of,  effect  of 175,  194 

co-executor   159 

co-plaintiff  of,  effect  of 175,  194 

creditors'  suit,  how  affected  by 194,  289 

decree,  effect  of  on 832 

deponent  of,  effect  of  on  his  deposition  or  affidavit 797 

fraudulent  and  voluntary  deeds,  effect  on 546 

homestead  affected  by 971 

husband  and  vrif e  of  either,  effect  of 174,  206 

limitations,  how  affected  by 114,  136 

new  trial,  effect  of  on 49 

partner,   effect  of 174,  218 

party   of,    effect   on    suit 174,  216 

record  of  deed  after 1034 

revocation  of  submission  to  arbitration 593 

revival  of  suit,  when  necessary  after 175,  176,  311,  312 

submitted  cause 175 

trustee  of,  effect  of 233 

verdict,  after   176 

witnesses,  of,  bar  claims  when 90 

witness  of,  how  affects  deposition 797 

DEBTOR- 

absent,  suit  against 616 

partnership  and  private  debtors 535 

DEBTS— 

ascertainment  of,  befor^  decree  of  sale 194,  473,  1155 

account  of,  how  taken  under  decree 696 

classification  of,  in  report 696 

exempt  property   960 

fiduciary,  what  are 773 

fraudulent  conveyance,  when  secured  by 562 

guardian's  liability  to  pay 742,  751 

heirs,  liable  for,  how 771 

homestead  exemption  960,  971 

husband  and  wife's,  who  liable  for 1101 

interest  on,  allowed  at  what  rate 868 

land  will  be  decreed  to  be  sold,  when 289,  290 

liens  for  879 

limitations  to  right  to  recover 81 
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lost,  who  liable  for 715,  753 

order  of  payment  of 772 

payment  of,  to  foreign  executors,  etc 161 

personal  estate  primary  fund 197 

presumption  of  payment  of 86 

quia  timet,  bill  against 229 

real  estate,  assets  for 118,  772 

secured  by  trust,  what  may  be 1020 

separate  estates,  how  liable  for 1101 

trust  estates,  for  what  and  how  bound 950 

voluntary  conveyance  void  as  to 576 

wills,  charging  with 118,  1034 

DECTLAKATIONS— 

admission  in  an  answer,  when  evidence 422 

assignors',   effect  of ." 436 

equity  relieves  when  can  not  be  filed,  when 67 

DECREES— 

absent  parties,  effect  of,  against 150,  151,  157 

account  for,  when  should  be  made 680 

accuracy  required  in 837 

adjudicating  principles  of  cause 827 

allegations,  must  conform  to 453,  814 

alien  enemies,  against 829 

administrators,  what  proper  against 682 

appearance,  effect  of 153 

amended,  may  be,  when 830, 

appeal,  effect  of  on 982 

appeals,  of  court  of 1142,  135,  847,  872 

appeals  from 128,  825,  1218,  1338,  1342 

appeals  lie  from  what 835 

appearance,  effect  of  on 842 

attachments,  what  proper  to  be  rendered  in 646,  648,  676 

authentication  of , 881 

bankruptcy,  courts  of 831 

bankrupt's  assignee  bound  by,  when 230 

bar  to  another  suit,  when 400,  881 

binding  on  other  courts,  when 152 

caption  of  811 

cause  to  be  shown  against  by  infant 139 

certified,  how 881 

cestui  que  trust,  how  affected  by 846 

claimants  coming  in  under 187 

co-defendants,  when  may  be  made  between 847 

collaterally,  can  not  be  assailed  when 150,  844 

conclusiveness  of   830 

conditions  and  reservations  in 815 

confined  to  case  made  by  pleadings 376,  452,  814 

confession  of   357,   867,  1061 

confessed,  when  bill  taken  for 813 

consent  by,  effect  of 833 

consolidation  of  suits 393,  861 
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conveyance  directed  by 863 

construction  of  by  court 878 

contempt,  may  be  enforced  by  process  of 885 

correction  of  generally 838,  841 

correction  of  when  no  process  served 132 

costs,  for 806,  848,  855,  873 

creditors  proving  under,  how  far  parties 188,  286 

creditors  may  come  in  under 286 

creditors  excluded  from  benefit  of  when 287 

date  to  be  given 811 

death,  efCect  of  on 832 

debts,  when  to  be  ascertained  before  decree 195 

debts  to  be  set  out  in 815 

default,  when  rendered  by 256,  835 

default  by,  when  reversed 133 

defendant,  for  ' 870 

depositions,  read  after,  when 784 

depositions,  recited  in,  when 806,  813 

devisees,  how  affected  by 847 

disabilities,  against  persons  under 138,  191 

dismissal  of  bill,  order  to  be  entered  on 74 

divorce  for,  how  and  when  rendered 327 

divorce,  conditions  as  to 816 

docketing  of,  and  its  effect 879,  1060 

documentary  proof  to  be  recited 815 

drawer  and  endorser,  between 865 

enforced,  how  they  may  be 884 

erroneous,  good  until  set  aside 830 

estoppel  by   832,  882 

evidence,  after  discovered 831 

evidence  in  another  suit,  when  proper 880 

execution  on 885 

fees  of  counsel,  how  provided  for 292 

fiduciaries  against  854,  855 

final,  what  are 820 

foreign  lands,  for  sale  of 862 

foreign  decree  for  divorce  or  alimony 152,  153 

form  of    813,    1313,  1317 

frame  and  nature  of 811 

fraud,  when  obtained  by,  invalid. . 154,  830,  841 

guardians,  against 761 

impeached,  how 841 

injunction  cases,  in 857 

infant,  effect  of,  for  and  against 853 

infant,  reservation  as  to 816 

in  personam  when  rendered 151,  648,  857 

in  rem  when  rendered 151,  648,  857 

interest,  for  what  rendered 815,  868 

interlocutory,  when  they  are 684,  816 

ihterlocutory,  no  limit  to  appeal  from 133 

interpleader,   suits,   in 296 

issue,  decree  held  down  to 879 

issues  out  of  chancery,  in 905,  911 
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joint  defendants,  in  cases  of 871 

joint,  when  may  or  may  not  be 836,  851,  866 

judgment,  to  have  effect  of 844 

judicial  sale  interlocutory 817 

legacy,  for  payment  of 815,  854 

land  of  infants,  to  sell 139,  852 

lien  of   879,  880 

limitation  to  appeal  from 128,  129 

Us  pendens,  effect  of 1034 

marriage,  effect  of  on 833 

maturity  of  cause  to  be  recited 812,  813 

money,  when  it  is  for  payment  of 815 

names  of  parties  in  caption 813 

nisi  decree,  when  entered 256 

non-residents  against 157,  814 

nunc  pro  tunc 842,  868 

opened,  when 157 

opinion  of  judge  made  part  of 815 

opinion  not  part  of  when 882 

orders  of  reference,  granted  when 679 

over  against  other  parties 863 

papers  served  in  the  cause 814 

partition  proceedings  in 309 

payment,  decree  for  when  made 289 

persons  affected  by 842,  843 

personal  representative,  against 680,  815 

pleadings,  confined  to 452,  814,  879 

principles  of  causes  adjudicated  by 837 

privies  and  parties 843,  882 

process,  service  to  be  recited 813 

proofs,  must  conform  to 276,  452,  879 

publication,  on   150,  157,  814 

purchaser  with  notice  bound  by  when 219 

receiver,  against  534 

recitals  in,  how  far  necessary 812,  813 

reference  to  papers. 814 

rehearing  of 132,  134,  361,  837 

replication,  effect  of 813 

rem,  decree  in 843 

re-sale  on  purchaser's  default 1197 

reversal  of,  its  effect 983 

review  of 132,  353,  878 

sale  of  land  when  decreed 289,  290,  858 

several  voluntary  conveyances,  between 866 

sheriff  and  deputy,  between 865 

sureties,  for  sale  of  lands  of 864,  1202 

sureties  and  principal,  between 761,  864 

suspending  suits,  when  several  are  pending 393 

trust,  in  suits  to  enforce 195 

vacation,  iinal  decree  in,  none  820 

vacation,  what  action  in 833,  1061 

void  decrees   839 
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DEED— 

See  Conveyance — Fraudulent  Conveyance — Trust. 

acknowledgments,  how  taken 1023 

certificates  of  acknowledgment,  proper  and  improper. . . .   1023 

commissioners,  evidence  of  what 881 

consideration  for   550 

costs  of,  who  to  pay 1195 

creditors,  how  affected  by 1034 

death,  record  of  after 1035 

delivery  of,  when  presumed 978,  1045 

evidence  of  proceedings 881 

form  of  acknowledgment 1022 

fraudulent  and  void,  what  are 545 

future  acquirements  conveyed  by 570,  1010 

judicial  sale   1163,  1194 

limitation  to  right  to  set  aside  a  voluntary  conveyance, 

83,  98,     101 

marriage  settlements 550  to     553 

married  women,  how  executed  by 1033,  1036 

married  woman  living  apart 1024 

notice  of,  what  is 1054 

partition,  in  suits  for 309 

property  that  may  be  conveyed  by 559 

purchasers,  how  affected  by  record 1039 

record  of,  when  requisite 1039 

record  of,  what  is  proper 1023 

record  of  deed  of  personalty,  when  not  necessary 559 

separate  estate,  for 1099,  1113,  1115,  1116 

void  as  to  third  parties  and  good  as  to  grantor,  when ....     547 

voluntary  conveyances   549 

wife  living  apart 1024 

DEFAULT— 

absent  defendant,  against 836 

appeals  from  such  decrees 133,  168,     837 

correction  of  decree  by 837,     838 

decree  by,  when  rendered 256,     835 

decree  by,  how  reversed 133,     838 

divorce   suits   in 343 

limitation  to  condition 133 

new  trial  will  not  be  granted  on  judgment  by 46 

rehearing  of  decree 837 

rehearing  of  655 

reversal  of  decree  by 133 

United .  States  courts  in "•. 835 

usury,  when  decree  is  for 839 

DEFENCES— 

abatement,  plea  in 71,     259 

another  suit  pending 261,     372 

answer  in  chancery 404 

answer  may  contain  several 414 

attachments,  to 656,     657 

conveyance  without  notice 396,  1054 

collaterals  improperly  used 34,  489,  1074 

defects  of  title  to  land  purchased 477 
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discharge  of  surety  by  act  of  creditor. 487 

equitable  defences  . .  .* 475 

equity,   lack  of 374 

former  judgment  or  decree 380,  381,  401 

fraud  in  procurement  of  decree 830 

frauds,  statute  of 374 

gambling  transactions   57,  558 

joint,  where  they  are 836,  871 

jurisdiction,  objections  to 71,  259,  260,  371 

laches,  because  of 90,  91,  93,  136,  374 

limitations,   statute  of 84,   374,  398 

multifariousness  266,  374 

offsets   40,  477 

parties  for  want  of 235,  238  372 

penalties,  because  a  party  may  be  subjected  to 375 

public  policy,   against 374 

purchaser  for  value  without  notice 375,  396,  398,  1054 

receiver  may  make,  what 525 

two  can  not  be  made  in  same  plea 382 

usury  432 

will  or  conveyance 395 

DEFENDANTS— 

answer  may  be  required  of 279 

answer  of  one,  effect  of  on  others 257,  435 

balance  decreed  for 871 

cause  set  for  hearing  as  to 257 

co-defendants,  non-joinder  of 262 

costs  decreed  in  favor  of 677 

county,  when  none  reside  in 246 

death  of  co-defendant,  its  effect 174,  194 

decree  for   871 

demurrers  when  there  are  several  defendants 369 

election  of  concurrent  defence,  when  not  compelled 39 

guardian  ad  litem,  when 191 

hearing  of  cause  as  to 257 

joint  defence,  effect  of 871 

names  of,  should  be  stated  in  the  bill 279 

new  trial  to,  when  granted 29 

none  unless  process  served 280 

parties,  general  rule  as  to 146 

potior  est  conditio  defendentis 79 

pretensions  of,  when  stated  in  a  bill 378 

process  on  some  and  not  on  others 157 

review,  when  final  decree  against  one  defendant 361 

several  may  be  united  in  one  suit,  when 203 

DELAY— 

See  Laches — Limitations. 

accounts,  right  to  affected  by 90,  93,  94,  95,  124,  136 

appeal,  right  of  affected  by 133 

answers,  in  filing 405 

commissioner's  report,  effect  of  in 679 

new  trial  prevented  by 42 

rights,  how  affected  by 95 
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abandoned,  when  demurrer  considered  as 371 

admissions  of,  include  what 368 

admits  allegations  of  the  bill 368 

allowance  of  demurrer 380 

amending  after  order  on 345 

amended  bills  contradicting  the  original 369,  379 

another  suit  pending 373 

answer  after  404 

answer  filed  does  not  prevent  when 33,  73,  367 

answer   may   contain 72,   370,  408 

answer,  demurrer  does  not  lie  to 371 

appeal,  when  considered  on 371,  389 

appeal,  none  from  order  overruling 827,  828 

attachment  proceedings,  in 625 

bad  and  good  demurrers  to  the  same  bill 369,  370,  380 

bars  another  suit  w^hen 380 

bill  good  in  part,  demurrer  to  be  overruled 369 

bill  dismissed  on,  when  grounded  on  title  merely  legal..  33 

bill  dismissed  at  hearing  when  no  demurrer 72 

costs,  when  party  might  have  demurred 369 

defects  for  which  demurrer  lies 369 

definition  of  368 

discovery  against  374 

equity,  for  lack  of 374 

equitable  jurisdiction,  after  at  law 39 

evidence,  when  regarded  as 369 

filing  at  rules 256 

•      form  of   370,  1303 

former  decree  as  plea 400 

frauds,  because  of  statute  of 374 

good  as  to  one  defendant  and  bad  as  to  another 369 

grounds   for    371 

incapacity   to    sue 373 

inexpedient  when  369 

injunction    bill,    to 369,  499 

interest,  demurrer  for  want  of 372 

issue  on  a  demurrer 370 

joinder  in  370 

jurisdiction,  when  it  may  and  when  may  not  be  objected 

to  by   71,  371 

laches,  defence  of,  may  be  made  by 84,  372,  403 

lapse  of  time,  defence  of  may  be  made  by 84 

law,  for  remedy  at 371 

limitations,  whether  defence  of  may  be  made  by 84,  374 

meaning  of 368 

multifariousness,  demurrer  for 267,  374 

multifariousness  for,  when  too  late 272 

new  case,  for 369 

object  of  a  demurrer 367 

overruled,  how  case  heard 380 

overruled,  when  it  will  be  considered  as 381 

penalties,  because  a  party  would  be  subjected  to 374 

partial  demurrer  369,  370 
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parties,  for  want  of 335,  236,  338,  372 

plea  does  not  prevent 367 

plea,  does  not  lie  to 370 

purchase  for  valuable  consideration,  defence  of  by. .  .375,  403 

remedy  at  law,  demurrer  because  of 371 

rules,  entry  of  at 256 

scandal  not  ground  for 267 

several  defendants,  when  there  are 369 

special  demurrers 370 

statutory  provision  as  to  pleading  and  demurring 365 

striking  out  names  of  one  or  more  defendants 380 

sua  sponte  when  sustained 33 

supplemental  bill  to 380 

sureties'  bill  to  compel  creditor  to  make  debt  out  of  prin- 
cipal, when  not  demurrable _. 36 

DEPOSITIONS— 

absent  persons  of 786,  791 

adjournments  of  ., '793 

amended  bill,  when  read  on 783 

another  suit,  when  taken  in 804 

bankruptcy,  in  809 

before  whom  taken 786 

certificate  of  787 

chancery,  how  taken  in 'i'83 

commissioners  to  take 802 

commission,  form,  requisites  and  regularity 800 

commission,   when  required 786,  800 

competency  of  witness,  how  excepted  to 795 

continuance,  rules  as  to 793 

cross-bill,  when  read  in '''83 

cross-examination,  waives  exception  when 803 

death  of  witness,  how  it  affects 'i'97 

de  bene  esse '784,  806,  807 

decree,  how  to  be  recited  in 806 

disabilities,  in  proceedings  for  sale  of  estate  of  persons 

under    588,   806,  807 

devisavit  vel  non  issue 604,  606,  806,  807 

document,  production  compelled f 'i'93 

examination,  how  conducted '794 

exceptions  to  '794 

exception,  waived,  when 800 

foreign  language  in 804 

form  of 800,  1318 

hearing,  cause  must  have  been  set  for 785 

injunction  proceeding 493 

interlocutory  decree,  read  after  when '786 

interpretation,  when  in  foreign  language 804 

irregularities,  disregarded  when 802 

irregularities,  exceptions  because  of 794 

issue  out  of  chancery 806,  808,  896 

judicial  sale  when  read  on 1103 

judge  trying  case,  effect  of  exceptions 795 
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leading  questions,  how  excepted  to 799 

memoranda  to  witnesses 788 

non-residents,  of,  how  taken 791,  866,  809 

notice,   what  required   for 788,  791 

notice,  proper  service  of 791 

person  before  whom  taken 786 

perpetuation  of 807 

postponement  of,   effect ' 785 

publication  of  notice,  when  dispensed  with 149,  791 

read,  when  may  be 784,  803 

reference,  order  of,  how  taken  on 791 

regularity  of  774,  802 

replication,  depositions  taken  when  there  is  none 441,  813 

retaken,  when  may  be 805 

return  of  . . ._. 801,  803 

several  suits,  when  may  be  read  in 804 

signed,  must  be  788,  801 

stenographed,  may  be 788 

supplementa,l  bill,  read  on 783 

time  at  which  may  be  taken 783,  784 

United  States  courts,  rules  for  taking  in 809,  810 

waiver  of  commission,  what  is 803 

waiver  of  exceptions,  what  is 800 

waiver  of  signature 788 

witnesses,  how  compelled  to  attend 793 

written,  must  be 787 

written,  who  must  write 787 

DEPUTIES— 

correction  of  return  on  process 251 

no  sheriff  or  deputy,  who  serves  process 348 

DEVASTAVIT— 

decree  fixing 681 

proof  of 692 

DEVISAVIT  VEL  NON— 

absence  of  attesting  clause '. 607 

answer  in  proceeding 431,  603 

appeals,  in  case  of 605 

attesting  clause,  when  incomplete 607 

bill,  how  framed 603 

bill  of  exceptions  in  issue 898 

burden  of  proof  as  to  due  execution  of  will 605,  606 

conclusiveness  of  verdict 603 

decree,  what  may  be  made  on  issue 604 

default,  when  decree  is  by 602 

depositions  to  be  read  on  trial  of 604,  606,  807 

evidence  in  proceeding 604,  605 

exceptions  to  be  taken  to  rulings 605,  904 

form  of  bill  for  issue 603,  1298 

form  of  issue  directed 603,  1316 

formalities  necessary  to  execution  of  will 605,  607 
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influence,  evidence   609 

instructions  given  in  an  interesting-  case 609 

issue,  how  directed 603 

issue,  how  made  up 603,  604 

limitation  to  right  to  file  the  bill 601,  910 

new  trial  granted  in 603 

olograph  and  other  wills 608 

opening  and  conclusion,  who  has 604 

parties  to  bill 602 

plaintiffs  and  defendants,  who  are 604,  605 

pleading  and  practice 602 

probate,    effect   of 602 

process,  how  issued  in  proceeding 603 

proof  of  will  that  is  necessary 606 

review  of  proceedings  for  fraud,  etc 604,  606 

sanity,  under,  of  proof  of 607,  608 

sanity,  what  is  definition  of 608 

signature  to  will 606 

sentence  of  court  on  verdict 604 

statutory  provision    601 

trial  of  the  issue 603 

United  States  courts,  in. 603 

undue  influence    608 

verdict  on  issue 903 

widow  may  not  contest  will 602 

witnesses  to  will 606 

DILIGENCE— 

appeals  to  be  prosecuted  with 133 

collaterals,  what  degree  required  in  use  of 34,  1074 

laches  prevent  assertion  of  claim,  when 90 

rule  to  use  in  maturing  cause 357 

DIEECTOES— 

compelled  to  do  their  duty,  how 183 

DISABILITIES— 

abatement  of  suit  by  reason  of 361 

alien  enemy 393 

amendment  of  answer  of  persons  under 138 

answer  to  bill  for  sale  of  estate  of  persons  under,  411,  423,  590 

bankruptcy  393 

bill  of  sale  of  persons  under 588 

decrees  against  persons  under,  effect  of 138 

demurrer  because  of,  in  plaintiff 373 

depositions  in  suits  for  sale  of  property 588,  806,  807 

dower  of  persons  under,  released 589 

form  of  bill  for  sale  of  lands 1371 

infancy   393 

laches,  how  affected  by 136 

land  sale  of ,  of  persons  under 138 

limitations,  laws  of,  how  affected  by 136,  137 

lunacy  393 
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parties  to  suits,  tow  and  when 147,  191,  589 

plaintiffs  and  defendants  under,  how  far  bound 138 

plea  because  of 393 

receivers,  when  persons  are  under 518 

review,  limit  to  right  of,  affected  by 135 

sale  of  estate  of  persons  under , 587 

statutory  provision 587 

specific  performance  by  or  against  a  person  under 228 

suit  by   one   under 137 

widow,  suit  by 589 

DISCHAEGE— 

attachment,  when  it  may  be  discharged 656 

receiver,  when  proper 542 

surety  discharged  by  act  of  creditor 36,  487 

DISCOVEKY— 

afBdavit,  when  required 324 

after-discovered  evidence,  when  ground  to  rehear  appeal. .  135 

after  verdict  can  not  be  filed 47,  325 

aiding  another  suit 325 

alien  may  have 147 

answer,  nature  of,  to  bill  of  discovery 417,  422,  439 

answer  to  bill  of,  may  be  required 408 

answer  coming  in,  case  proceeds  at  law 58 

arbitrators,  vpill  not  lie  against,  when 325 

averments  to  be  made  in 323 

civil  suits  only  aided  by 335 

consideration,  to  prove 428 

counsel  and  client,  between 335,  376 

compelled,   when 335 

corporation,  bill  against 182,  191 

cross-bill  for    317 

definition  of   323 

demurrer  to  bill  for 374 

denied  when  325 

dismissal  of  bill  for,  where  no  objection  to  jurisdiction . .  72 

dismissed,  will  be,  for  what  reasons 325 

disuse  of  in  practice 323 

equity  takes  jurisdiction  after,  when 58,  324 

essentials  to  bill  for • 34 

evidence  that  may  be  required  under 325 

form  of  bill  for 1373 

frame  and  nature  of  bill 323 

fraud  of,  effect  on  opening  accounts 126 

gaming  transactions 587 

husband  and  wife  between 325 

immaterial  demand  need  not  be  answered 376 

injunction  restraining  suit  at  law  when  discovery  neces- 
sary    34 

instances  in  which  discovery  lies .' 325 

judgment,  must  be  filed  before 34,  43 

law,  in  aid  of  action  at 34 


INDEX.  1391 

Pages. 
DISCOVERY,  Continued— 

lies,  when   19q 

limitation,  how  affected  by 101,  136 

married  women  not  compelled  to  make  when 375'  427 

new  trial  will  not  be  g-ranted  Because  of  application  lor 

discovery 43 

new  trial,   effect  on 58 

oflBcers  of  corporations,  parties 191 

party  who  may  file 325 

parties  to,  who  should  be 190 

penalty,  party  not  to  be  subjected  to 326,  374 

personal  representatives,  by  and  against 326 

prayer  to  be  contained  in 323 

professional  confidence  not  to  be  broken 376 

promise  to  pay  barred  debt 326 

purchaser  for  value 375 

relief  must  not  be  prayed  in 323 

sworn  to 417 

torts  not  aided  by   325 

usurious  interest 375,  432,  585 

verdict  prevents  bill  for  discovery 47,  326,  433 

witnesses,  will  not  lie  against,  when 325 

DISMISSAL— 

abatement,  for  grounds  of 248 

account,  after  decree  for,  plaintiff  can  not  dismiss. .  .498,  871 

appeal,  what  grounds  for 1259 

bar  to  another  suit,  when 380,  401 

bill  dismissed  for  want  of  equity 265 

bill  dismissed  when  grounded  on  title  merely  legal 33 

costs,  because  security  for  not  given 873 

creditor  may  have,  as  to  him 289 

decree  for  refused  when 871 

demurrer,  dismissal  of  bill  when  there  is  none 72 

dissolution  of  injunction  on. . .  .^ 497,  502 

filing  of  biU  too  late 257 

hearing,    bill    dismissed    at,    when    no    objection    made 

before  72 

injunction  bill,  of *. 450,  497 

jurisdiction  for  lack  of,  bill  will  be  dismissed  when 72 

legal,  when  title  merely,  bill  dismissed 72 

order  that  may  be  entered  on 74 

plaintiff  may  not  dismiss,  when 871 

sua  sponte  when  it  will  be 33 

United  States  courts,  practice  of  as  to 33,     72 

DISSOLUTION— 

affidavits,   use   of 493 

answer,   on   bill  and 498,  500 

answer  should  generally  be  in  before  motion  to  dissolve,  498 

appeals  from  orders  concerning 502 

attachments,  dissolved  on  what  grounds 656 

burden   of  proof 493 

continuance  of  motion  for 500 
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costs  decreed  on  dissolutioB,  when 497 

damages    awarded    on 509 

dismissal  of  bill,  on  dissolving  injunction 497,  499 

equity,  for  want  of  on  face  of  the  bill 499 

evidence   on   motion 493 

fraud,  when  it  has  been  obtained  by 503 

hearing-  on  merits,  when  case  set  for 501,  503 

injunction,   of 438,  496 

laches,  effect  of  on  motion  to  dissolve 500 

motion  for  dissolution  of  injunction  on  bill  and  answer, 

438,  498,  500 

notice  of  motion  to  dissolve  an  injunction 497 

one  of  several  may  move  to  dissolve 497 

order  of,  how  directed 497 

partial  dissolution  of  an  injunction 501,  507 

partnerships  of,  must  be  prayed  in  bill 491 

receiver  appointed  on  dissolution  of  corporation 530 

receiver  appointed  on  dissolution  of  partnership 534 

rules,  cases  at  497 

several  injoined,  effect  of 477 

vacation  in   497 

DISTRESS— 

crops,   growing,   on 943 

lien  for  rents 1083 

receivers  to  proceed  by 520,  538 

DISTRIBUTION— 

advancements,   effect  of 775 

assets   of    ,  774 

debts  to  be  paid  in  order 721,  772 

descent,   rules   of 776 

illegitimate  children  775 

personal  estate,   of « 774 

parties  to  suits  for,  by  legatees ' 231 

will,  suit  to  establish   234 

DIVORCE— 

abandonment,  what  justifies  divorce  (three  years) ..  .328,  332° 

adultery  as  ground  for ^ 327 

admissions  of  parties  not  regarded 342 

afBrmance  of  marriage  by  decree j 327 

alimony,   how  and  when  allowed 328,  335 

alimony,  foreign  decree  for 152 

alteration  of  decrees 334 

a  mensa  et  toro 327,  332 

answer  to  bill,  effect  of 342,  429 

a  vinculo  matrimonii 332 

causes  for 327,  332 

children,  to  whom  to  be  awarded 338.  339,  340 


"Changed  to  three  years  by  act  of  January  17th,  1896,  Acts  1895-6, 
p.  103,  amending  §2266,  erroneously  stated  as  floe  years  on  p.  333. 
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conditions  in  decree 816 

condonation  affects  right  to 327,  328,  332 

conducted,  how  suit  is 342 

confessed,  bill  can  not  be  taken  for 342,  429 

confession  not  to  be  decreed  on 343 

court  in  which  suit  must  be  brought 341 

costs,  how  awarded 342 

cruelty  defined   327,  328,  339 

custody  of  children 330,  331,  332 

desertion,  cause  for 328,  330 

desertion  defined    328 

dower,  how  right  to  affected  by 327 

drunkenness,  cause  for 329 

evidence  in   343 

foreign  decree  for 153 

form  of  bill  for 1378 

fraud  in  procuring  marriage 334 

grounds  for  327,  332 

impotency,  cause  for   333 

indictment  and  fugitive  for  two*  years 333 

jurisdiction  for  bills  of 153,  326,  327,  341 

letters  of  the  parties  as  evidence 343 

lifetime,  when  must  be  in,  of  both  parties 334 

limitation  to  bill  for 334 

maintenance  of  wife  pending  the  suit 338 

marriage,  when  permitted  or  refused 334 

marriages  that  are  void  and  voidable 337 

money  to  carry  on  suit,  how  decreed 338 

next  friend,  suit  in  name  of  when 341 

non-resident,  proceeding  against  for 153 

particulars,  when  to  be  stated 333 

parties  who  may  maintain  bill  for 327 

penitentiary,  sentence  to 333 

process,  when  none  is  served 152 

publication,  when  made  in  suit  for 152,  252 

preservation  of  the  estate 335 

recrimination,  effect  of 327 

restraining  orders  may  be  granted  when 335 

revocation  of  decree 335 

separate  estate,  as  to 335 

separation  not  desertion 328 

temporary  alimony   335 

vacation,   orders  in 342 

void  marriages  327 

wife,  suit  by 341 

DOCKET  OF  JUDGMENT  OK  DECEEES— 

distribution  order  not  to  be  docketed,  when 880 

effect  of  922 

form,  manner  and  effect  of 1060 

limitation  to   1061 

time  for   1062 

United  States  courts,  of  922 

*  Two  years  misprinted  ten  years  on  page  333. 
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answer  referring  to 410,  413 

bill  referring  to 275 

demurrer  includes  what  368 

issue  out  of  chancery,  to  be  read  on 896 

production  of  completed 793 

DO  WEE— 

allowed  when   973 

conveyance  affected  by 973 

divorce,  effect  of  on 338 

disabilities  of  persons  under 589 

emblements,  effect  of  on 781 

evidence  of  contract  for  release 553 

excessive  consideration  for  release 554 

fraudulent  conveyance  does  not  affect 548 

heir,  party  to  proceeding  for 203 

infants  974 

insane  person   974 

judgments,  effect  of  on 973 

judicial  sale,  effect  of  on 1156,  1201 

liens,  how  affected  by 972 

partnership  property  in 956 

release  of  974 

release  of  in  consideration  of  settlement 553 

sale  to  be  postponed  until  assigned 1156 

seisen,  what  is 973 

trust,  estate  in  974 

trust,  where  there  is  a 972 

value  of  contingent  right 554 

DRAWEE  AND  ENDOESEE— 

decrees  between 865 

parties  to  suit  when 189 

DWELLING— 

See  Resident — 'Non-Resident. 

fixtures  attached  to,  what  are 935 

EJECTMENT— 

injunction  to,  when  setting  up  fraudulent  title 33 

ELECTION— 

concurrent  jurisdiction,  between 39,  70 

indemnifying  officer  on  execution  precludes  filing  bill, 

when   62 

fraud  to  be  tried  at  law,  when 62 

law-remedy  elected,  no  relief  in  equity 41 

made  once,  precludes  jurisdiction  in  the  other  courts.  .61,  62 

rule  to  make  between  law  and  equity  forums 65,  391 

set  aside  for  fraud,  mistake,  etc 41 

suretyship,  how  far  an  exception  to  rules  of 62 

two  suits  pending  for  same  matter 391 

widow,  between  settlement  or  devise  and  dower 555 
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historj'  of  writ  of 914 

EMBLEMENTS— 

definition  of  780 

dower,  effect  on 781 

rent,  payment  of 781 

tenant  for  life  and  lessees 781 

EQUITABLE  DEFENCES— 
See  Defences — Pleas. 

accident  constitutes,  when 36 

after  judgment  when  allowed 33 

after   judgments^  when   disallowed 27 

asserted  at  law  has  effect,  how 39 

before  judgment  when  allowed 33 

conditions  upon  which  equity  interferes  with  judgment, 

13,  56 

consideration  failing,  to 475 

defendant  not  compelled  to  elect  when  defence  concur- 
rent   39 

discharge  of  surety  by  act  of  creditor 36,  487 

fraud   constitutes   when 36 

injunction,  asserted  by 475 

insolvency,  ground  for,  when 34 

judgments  to,  when  may  be  set  up 33 

law  jurisdiction  prevents,  when 39 

misrepresentation   476 

overruling  at  law,  affects  how 39 

rescission  of  contracts  476 

set-off  when  allowed  as 24 

statute  giving  relief  at  law  does  not  affect 39,  40 

statute  giving  relief  at  law  does  affect  when 64 

statutory  provision  for  equitable  defence  at  law 40,  64 

trial  at  law  does  not  prevent  when 63 

EQUITABLE  ESTATES— 
See  Married  Women. 

consists  of  what 1100 

debts,  when  liable  for 949,  1098 

form  of  bill  to  subject 1291 

liens  upon 948,  1098 

mortgage,  equitable,  what  is 1064 

torts,  liability  for 1106 

EQUITABLE  INTERESTS— 

deed  of  trust  upon 945 

judgment  lien  upon 944 

liens  upon  944,  950,  1068 

mortgages,   equitable   1068 

EQUITY  OP  REDEMPTION- 

dower  interest  in 972 

execution  levied  on 470 


1396  INDEX. 

Pages. 
EQUITY  OP  EEDEMPTION,  Continued— 

judgment  a  lien  on 945 

liens  on  944 

parties  to  suits  concurring' 223 

trust  deed  upon 946,  995 

EQUITY— 

accident,  in  cases  of 35 

accounts,  jurisdiction  in  matter  of 34 

arbitration  and  award,  rules  at  law  and  in  equity 593 

asking  equity,  must  himself  do  equity 57 

assignee's  rights  in 1325 

bill  must  show  on  its  face 365,  278 

bill  dismissed  for  lack  of 33,  265 

circuity  of  action 33 

comparison  of  law  and  equity 3,  4,  5,  6 

complicated  accounts,  jurisdiction  because  of 34 

conspiracies,  as  to 13 

courts  of,  decree  in  personam 54 

creation  of  rights  in 7,  12 

demurrer  for  want  of 374 

discovery,  for  purpose  of 34 

dismissal  of  bill  for  lack  of 33,  72,  499 

equality  is  equity 75,  78 

follows  the  law 2,  75,  76,  81 

fraud,  relief  against 35 

future  rights  protected  in 69 

iniquity,  he  that  hath  committed,  shall  not  have  equity,79  75 

interference  by  courts  of 12,  32 

judgments  relieved  against,  when 33 

jurisdiction  in,  classified 74 

jury  trial  preferred 13 

law  not  affording  sulficient  remedy,  equity  takes  juris- 
diction    58 

law,  compared  to 3 

law  remedy  insufficient,  what  is 59,  65,  70 

legal  remedy  to  prevent,  must  be  against  same  persons. .  70 

limitations,  rules  of,  in 80 

maxims  in  75 

multiplicity  of  suits 33 

mistakes,  relief  against 35 

new  trials  awarded  by 42,  49 

origin  of  jurisdiction 2 

pleas  in   383 

plea  of  defence  in,  maxie  at  law  when 40 

prior  equity  prevails  78,  397 

purchaser  takes  subject  to  equities 397 

relief  against  judgments,  when  granted,  when  denied,  16,  34 
relief  in  refused,  when  equitable  defence  may  be  made 

at  law  24,  39,  40 

relief  in  refused  when  remedy  at  law 58,  65,  70,  73 

remedy  when  none  at  law 13 

resulting  trusts  in  953 

seeks,  he  who,  must  do  equity 75,  77 
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set  off  in 23,  24,  27,  33 

settlement,  to  a 9,  78 

statutes  do  not  affect  jurisdiction  of  courts  of,  when.  .37  39 

subrogation  in  7 

surety  discliarged  in,  when 27,  34,  36,  487 

title  fraudulently  obtained,  relief  against 33 

to  a  settlement 9,  78 

torts,  as  to 12 

usurious  transactions  , 586 

wife's,  to  a  settlement 9 

EEEORS— 

account  may  be  surcharged  and  falsified,  for  what 295 

apparent  on  decree 354 

appearance  cures,  when 156 

award  set  aside  for  what 596 

clerical  errors   1257 

correction  of  before  appeal 132,  356,  837 

decree  by  default,  how  reversed  for 133,  835 

exceptions  for  in  commissioners'  reports 698 

face  of  report  on , 699 

limitation  to  correction 471 

notice  of  motion  as  to 133 

release  of  as  condition  to  injunction,  when 56 

review,  bill  of  for 133,  353,  354 

ESTOPPEL— 

decree  operates  as,  when 832,  882 

former  judgment  or  decree  as 400 

reinstatement  of  injunction,  against 503 

EVICTION— 

injunction    to    restrain    collection    of    purchase-money 

before   477 

EVIDENCE— 

See  Depositions. 

account  settled  is  prima  facie  correct 296,  682,  749 

admissions  in  bills  and  answers 420,  423 

affidavits  may  be  read,  when 493,  521 

after-discovered,  when  ground  for  new  trial 45,  46,  47 

after-discovered,  when  ground  for  rehearing  appeal. .. .  135 

allegata  and  probata  must  agree 452 

amended  bill,  to  be  read  on 369 

answer,  how  far  it  is  evidence 417,  420,  435,  871 

answer  sworn  to  by  one  incompetent  to  give  evidence. . . .  412 

appeal,  of  amount  essential  to 1218,  1227 

authentication  of  a  record  to  be  read  as 926 

bill  of  exceptions  on  issues 902 

bill  must  correspond  with 276 

burden  of  proof 438,  430,  550,  563,  605,  694,  695,  1137 

charges  against  a  fiduciary 713 

co-defendant's  answer  as  between 435 
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commissioner's  exammation 686,     690 

consideration  of  marriage  settlement 551,     553 

corroborating  circumstances  871 

corporation  fact  of,  when  required  to  be  proved 183 

corporation,  answer  of,  how  far  evidence 429 

debt  secured  in  trust,  proof  of,  identity  of,  amount,  etc., 

696,  1009 

decree  must  conform  to 276,  452,  814,     879 

decree  as 880 

declarations  of  an  assignor  or  former  owner 436 

depositions,  how  taken  and  returned 783 

devisavit  vel  non  issue 604 

discovery,  bill  for  to  secure  evidence 325 

divorce,  in  suits  for 342,     429 

endorsements  on  a  writ 251 

ex  parte  settlements 707 

exceptions  794 

form  of  depositions 794,  800,  1318 

form  of  bill  to  perpetuate 1290 

former  judgment  or  decree  of 401 

fraud  per  se 563 

fraudulent  intent   571,  1137 

fraudulent  conveyance,  when  bill  is  to  set  aside 428 

handwriting,  how  proved 606 

husband  and  wife,  contract  between 428,     556 

identity  of  debt  proved  by  parol 1009 

infant  not  bound  by  answer  of  guardian  ad  litem 426 

injunction  granted  on  what 448,     493 

injunction  dissolved  on  what 493 

issue  out  of  chancery,  answer  in 430 

issue  out  of  chancery,  evidence  on 430,     896 

judicial  sale,  on  matter  of  confirmation  of 1199 

judgment  of  creditor  assailing  a  conveyance 575 

jurisdiction  of  court  of  appeals  of 1218 

loss  of  prevents  opening  accounts  when 125 

lunatic,  how  far  bound  by  answer  of  committee 427 

married  woman's  answer 427 

notice  of,  what  is 1000,  1057 

parol   distinguished   from   documentary,   on   motion   for 

new  trial   47 

partition  suits  in 214 

per  se  fraud 563 

perpetuation  of,  bill  for 303,  1290 

perpetuation  of,  parties  to  suits  for 271 

possession  of  chose  in  action  not  prima  facie  evidence 

of  right 560 

possession  after  conveyance 564,     566 

presumption  of  payment,  evidence  to  overcome 86 

privileged  communications    376 

probata  and  allegata 452 

publication,  of  execution  of  order  of 253 

receiver,  on  motion  to  appoint 437,     521 

receipts  lost  and  found,  how  far  ground  for  new  trial ....       47 
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receipt  not  conclusive  evidence,  when .' 394 

recital  in  deed 550 

recital  of,  in  decree 806,  813,  813 

res  adjudioata,  to  support  evidence  of 401,  881 

retention  of  possession  alter  conveyance 564,  566 

returned,  vyith  report,  when 690,  695,  706 

review,  evidence  that  justifies  bill  of 358 

surcharging-  and  falsifying  accounts 682 

usury  must  be  proved  beyond  a  rational  doubt ,.  434 

vouchers  when  presumed  to  exist 296 

writing,  how  it  may  be  proved 606 

EXAMINATION  OF  PARTIES— 

commissioners  in  chancery,  before , 685,  691 

discovery,  bill  of 323,  413 

exceptions  to  Incompetency 795 

interrogatories  filed,  when 685,  691 

EXAMINATION  OF  WITNESSES— 
See  Depositions. 

commission  in  chancery,  by 685,  691,  791 

parties,  how  examined 691 

EXCEPTIONS— 

answer,  when  sustained  and  when  not 280 

answer,  nature  and  effect  of  exceptions  to 

408,  414,  415,  440,  1302 

appeal,  when  ruling  on,  a  subject  for  when 440,  828,  1257 

appeal,  not  considered  on 415,  794 

appeals,  court  of,  commissioner's  report  in 698 

argument  and  decision  of 417,  707 

commissioners'  reports   697,  698 

competency  of  witness  to 795 

costs  when  exceptions  are  overruled 417 

depositions  to  794,  795 

devisavit  vel  non  issue 605,  904 

distinct,  must  be 698,  705 

each  party  to  file 799 

error  on  the  face,  what  is 699 

executor  refusing  to  except,  who  may 85 

filed  by  whom 700 

filed,  can  not  be  to  answer  after  replication 416 

filing  will  be  regarded  as  appearance,  when 256 

form  of,  to  answer 1302 

general,  must  not  be 705 

grounds  to  be  stated  in 799 

hearing  evidence,  to 799 

impertinence,  for  266 

incompetency  of  witnesses 795 

irregidarities  in  depositions 794 

issue  out  of  chancery  on 897,  904 

judicial  sales,  to  reports  of 1176 

late,  too,  when 794 
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leading  questions  799 

limitations  may  be  set  up  by 85,  701 

notice,  for  want  of,  to  take  depositions 794 

reference  of,  to  master  commissioner 416 

report  of  sales,  to 1176 

scandal,  for 366 

signed  by  counsel 705 

special  commissioners'  reports,  to  1175 

specific,  must  be 705,  799 

time  for  filing 698,  703,  703 

trial  of   417 

United  States,  courts,  in 697 

usury  set  up  by 701 

waived,  how  they  are 704,  800 

when  to  be  made 703 

where  made  703 

who  may  make 700 

written,  must  be 415,  705 

EXCHANGE— 

lost  notes  sued  on 343 

negotiable  instruments  336,  344,  1033 

EXCLUSIVE  JUEISDICTION— 
See  Jurisdiction. 

patent  as  to,  jurisdiction  not  exclusive 467 

statute  giving  remedy  does  not  exclude  equitable  juris- 
diction    , 37,  39,  60 

EXECUTION— 

attachment  suits,  when  issued  on  decree  in 151 

collusion  in  issuing  of,  enjoined  when 35 

clerk  to   issue    885 

control  of  court  over 885 

credits  not  given 470 

decree,  how  issued  on 885 

effect  of  injunction  on 493 

election  to  indemnify  officer  precludes  bill  to  set  aside 

fraudulent  deed   63 

equitable  and  legal  remedies,  as  to 469 

equity  of  redemption,  sale  of 470 

exempt  property,  as  to 469 

fraud  and  mistake,  as  to 470 

homestead,  against  970 

injunction  affects,  how 493 

injunction  to  restrain  lies,  when 37,  469,  470 

jurisdiction  in  equity  to  determine  between  claims 469 

in-rem,  on  judgment  151,  156 

limitation  to  right  to  issue 113 

partnership  effects,  levy  of  on 535,  663 

publication,  if  judgment  on 153 

quashed,  may  be  when 468,  885 

releases  debt  when 489,  490 
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satisfied  by  levy  of,  when 886,  978 

title  of  property  sold  under 153,  154,  156 

two  issues,  first  binds 55 

trustee  can  not  recover  in  equity  property  sold  under 70 

void,  when  the  judgment  was 471 

EXECUTOES— 

See  Administrators — Personal  Representatives — Fiduciaries. 

accounts  of,  affected  by  laches 91,  93 

accounts,  must  settle 709 

answers  of  co-executors 406 

appeal  by,  without  bond 1134 

appraisement  charged  against 713 

assets,  chargeable  to 713 

compelled  to  account 689,  709 

compensation  of  710,  764,  770 

compromised  by  ». 716 

Confederate  transactions,  liability  for 734 

confession  of  assets  by 389 

death  of  one,  pending  suit 175 

decrees  against   681,  854 

deposits  in  bank  by 717,  724 

depreciated  currency   724 

de  son  tort,  when  a  party 159,  160 

devisee,  sues  as,  when 161 

disbursem^ents  allowed  to 719 

emblements   780 

ex  parte  settlements 707 

expenses  allowed 

exception,  refusing  to  make,  who  may 86 

forms  of  accounts  of 1194 

foreign,  his  rights  and  liabilities 160 

foreign  sued,  may  be  when 160 

garnishee  when 631 

interest  charged  against 711,  732,  735 

inventories   , 709,  713. 

investments  by  717 

judgments   against    203 

legacy  compelled  to  be  delivered,  when 68 

losses,  what  liable  for 713 

parties,  when   163,  197 

rents,  entitled  to  when. . .  i ". 779 

restrained  from  committing  waste 457 

sales  by 713 

surcharging  and  falsifying  accounts  of 295,  296 

wife,  executrix,  husband  must  be  sued  with  her  when, 

164,  305 

EXEMPTIONS— 

attachment  of 633,  641 

fraudulent  conveyances,  efEect 581 

garnishees,  in  cases  of 645 

promotion 960 
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injunctions  to  prevent  sales 581 

insurance  713 

labourer,  who  is 581 

non-resident,  as  to 641 

property  eifempt  by  law  from  debt 960 

poor  debtors  960 

title  to  581 

tools,  etc 964,  968 

wages   965,  967 

EXHIBITS— 

demurrer  extends  to  what 368 

effect  of,  filed  with  pleadings 378 

EXPENSES— 

executors  and  administrators  allowed  for 718 

sale  by  trustee  or  commissioner 1081 

PACTS— 

answer  must  respond  as  to 419,  420 

bill  must  state 275,  276 

dismissal  of  bill  at  hearing  for  misstatement 71 

precise  statement  of  required  in  plea  of  fraud 41 

EEES— 

administrator  who  is  a  lawyer  allowed 720 

counsel  in  general  creditors'  suit 292 

lien  of  attorney  for 1069 

statute  as  to  allowance  of  in  a  decree 292 

FEME  COVERT— 

See  Married  Women. 
See  Husband  and  Wife. 

administrators,  when  164 

answer  of  wife,  how  far  evidence. . , 437 

.             attachments  against 638 

conviction  of  felony  of  husband 204 

divorce  suits  326 

dower  rights 548,   554,  555 

earnings  of  wife  consideration  for  conveyance 558 

equity  to  a  settlement  9 

marital  rights   204 

parties  to  suits 204 

property  rights  of 1095 

separate  estate,  suits  as  to 204 

sue  and  are  sued,  how 1 204,  205 

EIDUCIAEIES— 

See  Administrator — Executors — Personal  Representatives — 
Guardian — Assets. 

account,  how  compelled  to 708 

accounts,  how  ta.ken  and  stated 709,  710 

accounts,  prima  facie  correct,  when 126,  682,  749 
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accounts  surcharged  and  falsified 135,  294,  295,  683 

appraisement  charged  against 712 

arbitration,  submission  to 717. 

assets  charged  against 712 

assets  transferred 712 

assignment  by  of  debts  to 743 

bonds  not  required  to  give,  when 495 

co-fiduciaries   733 

commissions  allowed  to 710,  764,  770 

commissioner  to  settle  accounts 708 

committee's  accounts  738 

compelled  to  settle,  how 709 

compromising  claims   716 

compensation  to 710,  764,  770 

Confederate  transactions,  what  liable  for 725,  757 

costs,  when  liable  for 855,  876 

counsel's  fees 720 

credit,  sales  on 713 

creditor's  bill  for  account  of  assets 286 

death  of,  pending  suit 174 

debt  due  himself   '. 721 

debts  which  are  termed  fiduciary 762 

debts,  order  of  payment  of 696,  731,  772 

de  bonis  rum  administrators 160,  856 

decrees  against 854,  855 

deposits  in  banks 717,  725 

depreciated  currency   724 

devastavit  by 773 

disbursements  allowed  to   719,  720 

distribution  of  estate 773,  774 

doctors'  fees  719 

exempt  property 713 

ex  parte  settlement  763 

fines  and  forfeitures 709 

foreign,  sues  and  is  sued,  how 160 

forfeits  commissions  when 710,  765 

former  representative's  representative 160 

form  for  account 711,  733,  1332 

funeral  expenses 719 

garnishee,  may  be  when 621 

guardians  and  their  accounts 738 

infant  qualifying  712 

injunctions  to  restrain  from  waste 457 

interest  charged  against 711,  732 

inventory  charged  against 713 

inventory  to  be  returned  by 709,  738 

investments,   control   over 717 

investments  in  Confederate  bonds 727,  730 

joint  liability  of 723 

laches  which  bar  right  to  compel  an  account 90 

legacies,  payment  of 711,  734,  773 

liability,  principles  of 714 

limitation  to  accounts  125 


1404  INDEX. 


FIDUCIAEIES,  Continued— 

limitation  to  judgment  against 113 

limitation  to  proceedings  against  sureties  127 

lists  of  to  be  kept 708 

losses,  what  liable  for 713,  716 

money  lent  by 717 

parties  to  suits,  when 159 

•  payments  to  f oreig'n  representatives 161 

perishing  property 715 

principal  and  interest  charges 711,  732 

quia  timet,  bill  against 300 

receivers  appointed,   when .......  y 539,  540 

-reference,  order  of  to  settle  accounts 680 

released  claims   716 

revival  of  suit  in  name  of 312,  313,  315 

sale  account  to  be  returned 709 

sales  by 717 

stolen  property  714 

surcharging  and  falsifying  accounts 294,  295 

sureties  in  different  rights 712 

sureties  liability   715 

sureties  of,  limitation  to  right  to  proceed  against 127 

taxes   719 

transfer  of  assets  to  other  accounts  by 712,  748 

trustee  accounts   737 

vouchers  required  *  731 

FIERI  FACIAS— 

See  Executions. 

decree,  when  sued  out  on 885 

limitation  to  right  to  issue 113,  1147 

FILING— 

answer  to  injunction  bill. 437 

answer  of  257,  404,  405,  590 

bill,  when  it  must  be  filed 256 

commissioner's  reports   695 

dismissal  of  suit  for  not  filing  bill 257 

demurrer 256 

plea  of 256 

FINAL  DECREE— 

answer  may  be  filed  before 405 

appeal  from 130 

definition  of   821,  1218 

form  of 1314 

instances  of 822,  823 

interlocutory,  compared  with 821 

intermediate  class,  when 820 

last  decree,  need  not  be 832 

limitation  to  appeal  from 129,  130 

part,  not  to  be ; 825 

parties,  as  to  some 825 

review  of  , 132 
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review  only  lies  lo 353 

sale  for,  when  final 817,  822 

United  States  courts  in 821 

vacation,  rendered  in  when 820,  834 

FIXTUEES— 

definition  of  and  instances 933 

FORECLOSURE— 

See  Trusts — Trustees — Sales. 

day  to  infant  in  decree  of 130 

form  of  bill  for ^ -1281 

injunction  to  sale  under  trust 471 

mortgage,  of  . , 991,  999 

parties  to  suits  for 193 

sale  under  trust  deeds 472,  473 

FOREIGNERS— 

administrators  sue  and  are  sued 160 

decrees  and  judgments 924 

payment  to  foreign  administrators 161 

FOREIGN  ATTACHMENTS— 
See  Attachments. 

FOREIGN  CORPORATIONS- 

attorney  to  receive  process  to  be  appointed  for 150 

non-resident,  what  is 620 

parties,  when  and  how  made 150,  182 

process,  how  served  on 150,  249 

sue   where 147,  182 

FOREIGN  COURTS— 

alimony  decreed  by 152 

decrees,  efEect  of 155,  924,  926 

decrees  of,  how  proved 927 

injunctions  to  proceedings  in 51,  52 

judgments  of 155,  924,  926 

records  of,  how  proved 927 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS- 

See  Administrators — Executors — Fiduciaries — Personal  Rep- 
resentative— Parties. 

FOREIGN  JUDGMENTS— 

administrators  may  sue  on,  when 161 

appearance,  efEect  of,  in 154,  938 

binding,  how  and  when 154,  155 

corporations  against 150 

defences  that  may  be  made  to 925 

efEect  of,  in  other  States 924 

equity,  relieves  against,  when 50 

fraud,  when  process  served  by 157 
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fraudulent  conveyances,  against 545 

limitation  to  suit  on 155 

pleas  to  suits  on 925,  927 

publication,  when  parties  summoned  by 155 

requisites  of,  valid 154 

set  aside,  upon  what  grounds 53 

suit  on ., 155 

FOEFEITUKE— 

commissions  to  personal  representative,  when 710,     765 

relief  against,  in  equity 33 

FORTHCOMING  BOND— 

forfeiture  of  1067 

form  in  attachment  proceedings 1333 

judgment  on  1067 

lien  of  1068 

FORMS— 

abatement,  plea  in   .» 1304 

account  of  personal  representative 1322 

acknowledgment  of  deeds 1023 

aifidavit,  form  of 1266,  1399,  1301,  1337 

amended  bill  1294 

answers  in  chancery  1299,  1300,  1301 

attachments,  proceedings  in 1393,  1327 

appeals,  petition  for , 1244 

bills  in  chancery 1269 

bond  on  supersedeas 1249 

commencement  of  suit 1365 

commissioners'  report   1319 

confessed,  bill  taken  for 1307 

cross-bill 1296 

decrees   813,  1313,  1317 

decree  nisi 1306 

demurrer  to  bill 1303 

depositions  800,  1318 

devisavit  vel  non  bill 1398 

devisavit  vel  non  issue 1316 

disabilities,  sales  of  property  of  persons  under 1371 

disclaimer  in  chancery 1306 

discovery,  bill  of  1164,     1373 

divorce,   bill  for 1378 

equitable  separate  estate,  to  subject 1291 

exceptions  to  answers 1303 

foreclosure  of  trust 1281 

final  decree 1324 

fraud,  bill  for 1298 

guardians  accounts   1324 

guardian  ad  litem,  order  appointing 1305 

impeaching  transactions  for  fraud 1298 

infants,  answers  of 1300 

injunction,  bill  for 1376,  1387 
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injunction  order  1307 

interlocutory  decree 1313 

interpleader,  bill  of 1295 

issues 1317 

judgments,  to  enforce 1285 

lands  of  persons  under  disability 1271 

legacy,  bill  for  payment  of , 1281 

liens,  forra  of  bill  to  enforce 1385 

married  women,  bills  against 1291,  1292 

non-residence  affidavit 1366 

notice  to  take  depositions   1319 

nuisance,  bill  to  enjoin 1387 

partition,  bill  for 1270 

perpetuation  of  evidence 1390 

personal  representatives'  accounts  1323 

pleas .381,  1304 

praecipe 342,  1265 

process    244,  1266 

publication,  process  by 1268 

replication 1301 

returns  on  process 1267 

review,  bill  of 1294 

rules,  proceedings  at 1308,  1310 

scire  facias  1311 

specific  performance,  bill  for 1288 

summons  1266 

,    supersedeas  bond  1249 

supplemental  bill  1294 

United  States  courts,  form  of  decree 814 

will,  form  of  bill  for  contesting 1398 

FORMAL  PARTIES— 

See  Defendants — Plaintiffs— Parties. 

FORMER  SUIT— 

defence  of  former  decree 380,  381,  390 

estoppel  by  400,  833,  881 

second  suit  by  creditor,  effect  of 393 

FORMER  JUDGMENT  OR  DECREE— 

aliunde  evidence  401 

averments  contained  in  plea  of 401 

bar  to  another,  suit  when 400,  881 

defects  which  do  not  constitute  a  bar 381,  400 

demurrer,  how  far  sustaining,  is  a  bar 381,  400 

dismissal  of  bill,  how  far  a  bar 380,  401 

decree  must  have  been  in  personam 400 

evidence  of  former  decree 401,  881 

extrinsic  proof,  as  to 401 

identity,  how  formed 381 

jurisdiction,  court  must  have  been  one  of  competent.  .400,  883 

merits,  case  must  have  been  decided  on 381,  400,  401 

parties,  must  have  been  between  the  same 381,  400 
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plea  of   400 

proof,  burden  of,  is  on  defendant 400,     883 

question  decided  must  have  been  same .  •. 381,     882 

FEANCHISE— 

appeal  as  to  riglit  of 1318 

construction  of  roadways 485,  486 

exclusive  use  of 486 

injunction  to  restrain  the  use  of 486,  487 

possession,  when  owner  of  is  in 486 

trespass,  when  the  injury  is  a 486 

FKAUD— 

account  opened  because  of 394 

allegations  of,  must  be  positive  and  distinct 452 

conveyance  set  aside  for 561 

decree  obtained  by 830 

decree  impeached  for 841 

decrees,  in  cases  of 154,  543,  1136 

discovery  of,  how  it  affects  rule  of  limitations 101 

discovery  of,  when  it  may  be  compelled 325 

dissolution  of  an  injunction  obtained  by 503 

divorce  for  334 

election  for  trial  of  between  courts  of  law  and  equity. . .       63 

equitable  jurisdiction  because  of 36,      63 

equitable  relief  ag'ainst 33,  35,      41 

equitable  defence  when 36 

evidence   of    571,  1137 

facts  to  be  averred 453 

form  of  bill  impeaching  a  transaction 1398 

judgment  relieved  because  of 16 

law,   tried   at 59 

limitation  to  suits  in  cases  of 99,  100,    121 

marriage  procured  by 334 

new  trial  may  be  granted  because  of 42 

notice  of,  effect  of 572,     578 

per  se,  what  is 563 

plea  of  at  law  and  in  equity 40 

presumed  when  104,  105,     106 

process  served  by,  void 157,    247 

purchaser,  relieved  because  of 1186 

rescission  because  of 477 

title  obtained  by 1189,  1202 

PEAUDS  (STATUTE  OP)— 

demurrer  because  of 374 

plea  of  385,     399 

PEAUDULENT  CONVEYANCES— 

absolutely  void  when  110 

advances  of  money  yet  to  be  made,  how  secured 571 

bankruptcy,  assignee  may  sue 546 

iona  fide  debts,  effect  on 561 
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FRAUDULENT  CONVEYANCES,  Continued— 

burden  of  proof  on  bill  to  set  aside 428  550 

character  of  conveyance  or  transfer  that  may  be  avoided,  547 

consideration,  what  is  valuable 550 

consumable  articles  conveyed  in  trust 566 

creditors,  effect  of  on 562,  574  576 

creditors  may  unite  to  set  aside 201,  546 

creditors  who  share  the  fund  when  deed  is  set  aside 

577,  578,  1139 

creditors  who  may  proceed  against 546,  577,  578,  580 

credit,  sales  on  565 

crops  to  be  planted 570^  571 

death  of  grantor,  effect  of  on  suit  ag-ainst 546 

decree  setting-  aside 545,  1136 

decrees  of  sale 548 

devised  by  will 547 

donee's  respousibility  for  property 549 

dower  right  not  affected  by 548 

due,  debt  need  not  be 544 

evidence  of  fraud 571,  572 

execution  not  necessary  to  set  aside 68,  545 

exempt  property,  conveyance  of 558,  581 

foreign  judgment  a  debt 545 

fraudulent  intent,  what  is 561 

fraudulent  conveyances  per  se 563 

fraud  that  will  justify  setting  aside  a  conveyance 563 

future  acquirements 570,  571,  1010 

general  creditors'  bill  against 546 

gift  invalid  without  possession,  when 568 

grantee's  knowledge  of  fraud 561,  562 

grantor,  good  against 547 

grantor  may  not  avoid 546,     562,  577 

homestead  exemption,  how  affected  by 547,  559,  581,  962 

increase  of  stock 571 

intent,  effect  of 560,  561 

joint  suit  against 201 

judgment  before,  may  be  set  aside  when 68,  543 

judgment  when  deed  subsequently  set  aside 545,  547 

judgment  of  creditor  assailing  a  conveyance 545,  575 

land  in  two  States ' 548 

liens  established  against 543,  544 

liens,  when  set  aside 543,  1045 

limitation  to  right  to  set  aside 81,  101,  111,  112 

Us  pendens  required 544 

marriage  as  the  consideration  for  a  deed 549,  550 

marriage  settlement  fraudulent  when 561,  562 

notice  of,  effect  on  purchasers 572,  578 

orders  of  liens  upon  setting  aside 543 

parties  to  suits  to  set  aside 200,  202,  545 

per  se  fraud 563 

petitions  by  creditors  in  proceedings  against 363,  545 

possession,  effect  of 563,  564,  567 

post-nuptial  presumed 428 

postponement  of  sale  by  terms  of 562,  563 
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preferring  creditors  568,  569 

presumed  fraudulent,  when 109 

purchasers,  how  affected  by 574,  578 

purchasers  who  may  proceed  against 579,  580 

receivers  appointed  in  cases  of 539 

record  of,  its  effect 547,  1033 

release  required,  effect  of 569 

replenishment  provided  for 565 

reservations  in  a  deed  constituting  fraud 564,  569 

retention  of  possession  of  property  after  conveyance 

564,  567,  568 

sale  decreed  when  set  aside 548 

several  conveyances  impeached  by  one  bill 544 

several   suits   against 547 

several  parties   sue 301 

statute  against   98,  543 

stock  in  trade  of  a  merchant 563,  565,  1010 

subsequent  debts   577 

subsequent  events,   effect  of 561 

subsequent  sale  after  voluntary  conveyances 577 

support.,  reservation  of,  provision  for 564 

sue  to  set  aside,  who  may 562 

surety  to  sue,  when 200 

trustee  exempted  from  liability  invalidates  the  deed 565 

trust  deed  partly  so,  effect  of 1022 

valid  for  valid  debts 1032 

vacated  in  toto,  when 577 

valuable  consideration,  what  is 550 

void  as  to  creditors,  but  good  between  the  parties 547 

voluntary  conveyances 103,  548,  549 

volunteer  may  not  sue 577 

wages  to  be  earned 571,  573,  1016 

wool  to  be  grown  570,  571,  1011 

FRAUDULENT  DEVICES— 

gifts  by  will  547 

limitations  to  proceedings  against 547 

FUTURE  RIGHTS— 

after-acquired  property  conveyed  in  trust 570,  571,  1010 

colt  to  be  foaled 1016 

conveyance  of  in  trust 1010 

crops  to  be  planted 571,  1016 

growth  of  plants   1016 

increase   of  stock 571,  1016 

money  yet  to  be  advanced,  how  secured 571 

voyages  to  be  undertaken 571,  1015 

wages  to  be  earned 571,  1016 

wool  to  be  grovsTi 570,     571 

GAMING  TRANSACTIONS— 

answers  in  suits  as  to 434 

bill  in  equity  to  recover  money  lost 432,     587 
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contracts  founded  on,  invalid 558 

discovery  compelled,  on  what  conditions 435 

judgment  on,  may  be  set  aside,  when 17 

jurisdiction  over  '  _  gg 

lien  preserved,  although  judgment  set  aside. ............  57 

limitation  to  proceeding  to  recover  money  lost 434,  587 

partnerships  for 493^ 

relief  against  587 

statutory  provision  as  to  setting  aside 434,  587 

GARNISHEES— 

abatement,  plea  by  659 

agent  or  attorney  may  be 623 

answer  of,  to  bill ,  621 

appearance,  effect  of 632 

appeal  by    655 

appearance  by  garnishee 632,  649 

assignee  in  bankruptcy  may  not  be 623 

assignee    of    debt,    how    aSected    by    judgment    against 

garnishee   648,  651,  660 

attachment  proceedings,  in 620,  648 

bill  taken  for  confessed  as  to 621 

bohd  may  be  given  by 645 

both  debts  to  be  paid,  when 28,  44,  297,  ^51,  660 

common  carrier  not  621 

control   of,   over  property 646 

corporation  may  be  a  garnishee. , 621 

death  of,  effect  on  suit 623 

decree,  what  rendered  against 645,  646,  648 

defence  that  may  be  made  by 649,  651,  660 

defence  against  assignee  not  available,  when 651,  660 

demurrer  of,  to  bill 621 

deny  debt,   may 649 

disputes  as  to  right  to  property 650 

examination  of , 648 

executor  or  administrator 621,  623 

failure  of  consideration  plead  by 659 

foreign  corporation  may  be 622 

interest  charged  against,  when 646 

irregular  service  cured,  how 632 

judgment  against  not  to  be  set  aside,  when 28,  44,  649 

judgment  may  be  plead  against  attachnaent  debtor 659 

jurisdiction  in  cases  of 649,  651 

lien  against 668 

lien  of  recognizance  


minor  s  wages 


623 


municipal  corporations   621 

national  bank  may  not  be,  when 621 

negotiable  note,  when  debt  is  evidenced  by 660 

non-resident  not 623 

notice  of  assignment,  effect  on  garnishee 660 

ofilcer  of  government  may  not  be 633 

ofBcers  of  court,  when  they  may  be 632 
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offsets  may  be  plead  by 659 

partners,  when  they  are 663 

party  proper  to  suit  against 189,  616,  621 

personal  representative  may  be  when 623 

plea  of,  to  bill 621 

possession  that  makes  garnishee  liable 650 

proceeding  against  one  failing  to  appear 649 

proof  of  debt  against 647,  648,  649 

relief  ag-ainst  both  debts  refused,  when 28,  44 

responsibility  of,  for  property  used  or  consumed 650 

salaries   633 

sheriff,  when  he  may  be 633,  623 

stock  of  corporation  garnisheed 650 

summoned  to  appear,  when 632 

summons,  effect  of  service  of 632 

trustees,  when  they  may  be 622 

usury  may  be  plead  by 659 

wages  623 

who  may  be  622 

GIFTS— 

charities,  definite  and  indefinite 178 

devisee  fraudulent  against  creditor 547 

educational  purposes   178 

good  when  property  enough  to  pay  debts  retained 551 

land  only  by  deed  or  wlU 946,  1063 

literary  purposes  178 

motive  for  1063 

paraphernalia 775 

possession,  effect  of  551,  568 

religious  uses  for 179,  952 

sale,   after 105 

statute  as  to 1063 

voluntary  conveyances   101,  1138 

widow  entitled  to  gifts  775 

GRANTOR  AND  GRANTEE— 
See  Purchaser. 

caveat  emptor,  rule  applies  when 1173,  1185 

compensation  for  deficiency  in  quantity  of  land 481 

deed  good  between,  although  otherwise  void 547 

fraud  of,  affects  transaction  to  what  extent 561,  563 

injunction  to  collection  of  purchase  money 477 

judicial  sales  1172,  1185 

parties  to  suits  when 300 

purchase  money  may  be  applied  to  incumbrances  when, 

477,  478 

title  obtained  by  fraud 1171,  1301 

GUARDIAN  AND  WARD— 

accounts  of  guardians,  how  settled 738 

action  by  ward 741 

answer  of  guardian  to  interrogatories 747 
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appeals  as  to  169 

appointed,  how  738,  739 

assignment  of  wards'  assets 743 

bill  by  guardian  to  sell  ward's  estate 588 

bill  in  name  of,  when 274,  745 

bill  by  ward  ag-ainst 745 

bond  and  proceedings  on 321,  738,  741 

compelled  to  settle  accounts .' 744 

compensation  to  764 

collusion  of  third  parties 744 

custody  of  person  and  property 751 

(Je  facto  guardian 740,  751 

dealings  with  and  between 738,  742 

debts  of, ward 742,  743,  756 

decrees  against 761,  846 

depreciated  currency,  losses  by 757 

disbursements  allowed  to  a  guardian 738,  754 

ex  parte  settlements 747,  763 

foreign  guardian's  accounts 746 

form  of  settlement  of  accounts 746,  1324 

former  guardian,  how  sued 160,  193,  745 

improvements  to  ward's  property 757 

income  of  ward  not  to  be  exceeded 754,  755 

interrogatories   to  guardian 747 

interest  chargeable  against 738,  758 

inventory  required  of  guardian 746 

investments  by  ..738,  749 

joint  guardians    723,  740 

jurisdiction  of  courts  to  settle  accounts 743 

land,  may  file  bill  to  sell 194 

law,  proceeding  at '''45 

liabilities  of   '"'38 

liability  of  one  acting  as  guardian 742,  751 

limitation  to  proceedings '"'61 

losses  for  which  guardian  is  liable 713,  757,  759 

maintenance   of   ward '''56 

marriage  controlled  by  guardian '''53 

mother,  guardian  when '''39 

necessaries,  what  are '''43 

notice  of  settlement  of  accounts '746 

other  fiduciary  relations "^^^ 

parent,  when  he  is  guardian '''56 

parties  to  suits 146,  160,  193 

personal  representative  of  ward '''45 

powers  of ''^^'  l^l 

principal  of  ward's   estate "43 

principles  upon  which  accounts  are  settled '''47 

profits  go  to  the  ward. ■, •  •  •  •  |^50 

real  estate,  contest  over '^'^^  '^» 

receipts  of  money,  proof  of "J^ 

receipts  and  disbursements ^4b 

receivers  appointed  in  certain  cases  539 

receipt  of  ward,  effect  of '°" 
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reduction  to  possession  of  ward's  chose 755 

removal  of  guardian 745,  760 

rests  in  settlement  of 738 

sale,  account  to  be  returned 746 

sale  of  ward's  estate,  how  afEected 587,  588,  755 

second  guardian  may  not  sue  first 745 

settlement  of  accounts    738,  746 

settlement  with  ward,  effect  of 750 

several  wards,  where  there  are 746,  763 

statutory  provision  of  accounts 744 

suits  by  and  against 152,  193,  587,  588,  755 

surcharging  accounts  of 738,  749 

sureties,  decrees  against 761 

sureties,  how  sued 746 

sureties,  subrogated  for 762 

termination   of  guardianships 759 

testajnentary  and  other  guardians 740 

trajisf er  of  accounts 712,  748 

two  or  more  guardians 752 

will,  appointed  by 740 

waste,  liability  for 760 

wife,  ward's  interest 753 

GUARDIAN  AD  LITEM— 

affidavit  to  answer 411 

answer  in  chancery  of  408,  425,  1300 

appointed,  how  and  when 192,  436 

attorney  at  law,  must  be 192 

charges  allowed  to  him 426 

compensation  entitled  to 436 

compelled  to  act,  when 426 

costs,  not  liable  for 426 

defendants,  when 193 

depositions  taken  in  presence  of 588,  806 

error  to  decree  sale  of  land  without  answer  of 426 

form  of  answer   1300 

form  of  order  appointing 1305 

infant  not  bound  by  answer  of 426 

infant,  when  to  be  appointed  by 193 

lunatic,  answer  of  for 426 

non  compos  mentis,  for  one 193 

oath  to  answer  of 426 

sale  of  estate  of  persons  under  disabilities,  appointment 

in  proceedings  for 588 

suit  against 193 

HANDWRITING— 

proof  of   606 

HEARING— 

cause  set  for,  when 357,  441 

demurrer  being  sustained  or  overruled ; 380 

exceptions,  argument  upon 707 

parties,  defect  as  to,  taken  at 238 
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HEIKS  ANB  DEVISEES—  ^^*^' 

alienation  by,  efEect  of 77g 

bill  by,  to  recover  land ; 328 

collaterals 777 

covenants  against  incumbrances 203 

debts,  in  what  proportion  paid  by 776  777 

descent,  rules  of _'  776 

division  of  estate  among 776 

half  blood   777 

improvements   made   by 780 

judgments    against    personal    representatives,    what    is 

efEect  of 203,  919 

land,  parties  when  suit  is  to  subject 203 

liability  for  debts  of  ancestor 777 

liens  against  778,  1083 

partition,  in  suits  for 313,  304 

parties  to  suits,  when 150,  153,  155,  193,  197,  198,  303 

purchaser  for,  how  affected  by  ancestor's  debts 776,  1083 

real  estate  descends  to 776 

rents,  to  what  extent  entitled  to ' 779 

specific  performance,  suits  for 337 

will,  suit  to  establish 303,  334 

HOMESTEAD— 

attachments   against 645 

children's  right  to 969,  971 

claimed,  how 969,  970 

contested,   how    970 

continuance  of    963 

death,  efEect  of 971 

debts,  application  to 961,  963,  966,  971 

execution,  against   970 

exemptions  under 919 

exchange  of   967 

fines,  against   967 

fraudulence,  conveyance  of 967 

householder,  who  is 967 

labourer,  who  is 581,  963 

liens,  affected  by , 962 

married  woman  entited  to 1092 

mortgage  of   967,  971 

persons  entitled  to  961,  965,  969 

partner's  right  to   968 

purchaser  of   967,  972 

removal  from  the  State 970 

sale,  efEect  of 559,  581 

stock  of  goods  in  559,  965 

torts,  as  against 967 

trust,  deed  of 966,  967 

voluntary  conveyance  of 547,  559 

wages,  what  are 967 

widow's  right  to   969 

wife's  right  to 969 
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See  Married  Woman's  Property. 

acknowledgment  of  deed  by 1023,  1038 

alimony,  how  and  when  decreed  between 335 

answer  in  chancery  of 407,  428 

answer  of  wife,  how  far  evidence  between 428 

assignment  by  husband  of  wife's  equity 11 

attachment  of  property  acquired  by  marriage 642 

attachment  of  separate  estate 642 

attorney  receiving  alimony  may  be  sued  by  wife 204 

burden  of  proof  of  settlement 428 

conviction  of  felony  of  husband,  effect  of 204 

courtesy,  right  to 1097 

death  of  either,  pending  the  suit 174,  205,  312 

debts,  liability  for 1091 

deed  of  wife  living  apart 1024 

discovery  will  not  be  granted  between 325,  375 

distributee  of  wife 1097 

divorce  between 326 

dowef  claim  to 972 

dower  not  affected  by  fraudulent  conveyance 548 

dower,  consideration  for  release  of 553,  554 

earnings  of  wife  as  consideration  for  conveyance 558 

election  to  relinquish  settlement  or  devise 555 

equity  of  wife  to  settlement 9 

evidence  of  contract  between 550,  551 

executrix,  when  wife  is,  how  suit  brought 164,  205 

fraudulent  settlements  575 

fraud  on  expected  husband 561 

gifts,  widow  entitled  to 775 

inheritance  of  estate 774 

joint  answer  of 427 

legacy  of  wife,  how  recovered 205 

marital  rights,  how  enforced 204 

marriage,  a  valuable  consideration  when , 550,  553 

opposing  rights  of  wife 204 

paraphernalia,  right  to 775 

parties  to  suits,  when 178,  204 

personal  property  of  wife,  who  administers 205 

property  rights  of  wife 1094 

purchases  and  sales  between 1137 

reduction  to  possession  of  wife's  property 11 

separate  estate,  how  held  by  wife 204 

separate  estate,  its  rights  and  liabilities 1091 

separation,  deed  of,  valuable  consideration  when 556 

settlement  on  wife  a  condition  of  equitable  relief 78 

suits  by  husband  against  wife 204 

suits,  how  brought  as  a  general  rule 203 

torts,  liability  for 1106 

value  of  contingent  dower  right 554 

witnesses,  when   428 
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IDIOTS  AND  LUNATICS— 

abatement  of  suit  by  reason  of  insanity 175 

answer  of  by  committee 426,  427 

answer  of  by  guardian 193,  408,  426 

bill  in  chancery  by 232,  274 

committee,  when  there  is  none 194 

guardian  ad  litem  appointed  for 192,  426 

judgments  against,  effects  of 919 

judgment  against,  will  not  be  set  aside  when 36 

parties  to  suits,  when 147,  193 

partition  proceedings,  by  and  against 307 

receivers,  when  persons  are 518,  539 

specific  performance  when  decreed  as  to 237 

suits  by  193,  274 

who  are 426 

IGNORANCE— 

equitable  relief,  because  of 28,  35,  43 

limitations  affected  by 101 

ILLEGITIMATE  PERSONS— 

distribution  of  estate  to 775 

IMMOEALITY— 

consideration  for  conveyance,  to  what  extent 557,  558 

IMPEKTINENCE— 

See  Scandal  and 265 

IMPOTENCY— 

divorce  because  of 333 

IMPROVEMENTS- 

deed  of  trust  affected  by 947 

heirs,  made  by 780 

joint  tenant,  by 311 

judgments  affected  by 947 

liens  affected  by,  how 946 

limitation  against  claim  for 947 

mechanics'  lien  on 946,  1028 

married  woman's  property,  on 946 

purchaser  when  allowed  for 946,  947 

INADEQUACY— 

See  Adequacy — Consideration — Sales  1177 

INCONSISTENCY— 

alternative  prayer  in  a  bill 282 

answer  must  not  contain  inconsistent  statements 414 

bill  must  not  be  guilty  of 276 

INCUMBRANCES— 

See  Liens. 

purchasers  right  to  pay 
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INFANTS— 

See  Guardian  and  Ward. 

admissions  by 422 

answer  of  guardian  ad  litem  does  not  bind 425 

answer  of,  by  guardian  ad  litem 193,  426,  1300 

bill  in  chancery  on  behalf  of 274  , 

cause  against,  decree  to  be  shown  when  of  age 138,  853 

consent  to  dower  can  not 833 

day  in  court,  when  given 138 

decrees  for  and  against 138,  851 

fiduciary,  as   712 

form  of  answer  of 193,  1300 

guardian's  accounts   744 

guardians  for  739 

guardian  ad  litem  appointed  for,  when 192,  425 

inheritance  of  property 776 

irregularities,  effect  of 853 

land  of,  decree  of  sale 139,  587 

land  of,  liable  for  debts 780 

limitations  suspended  as  to 128,  136 

partition  suits,  proceedings  in 137,  214,  305 

parties  to  suits,  when 147,  228 

pleas  of  infancy 393 

prayer  for  relief  in  bill  affecting 283 

process,  necessity  for  service  on 192 

receivers  appointed  for  estates  of 518,  539 

rehearing,  right  to  have 853 

review,  right  to  file  bill  of,  limited  when 136,  357 

rights  of,  to  be  protected  by  the  court  in 427 

sale  of  lands  of 426,  587 

specific  performance,  when  decreed  for  or  against 228 

submission  to  arbitration 594 

trustees  not  entitled  to  day 138 

INHABITANTS— 

See  Non-resident. 

Injunction  may  be  filed  by 207,  454 

parties  to  suits  as 180,  207 

suit  in  equity  by 180,  207 

INHERITANCE— 

persons  capable  of  inheriting 775 

INJUNCTIONS— 

account  ordered  on  .■ 683 

action  usually  enjoined  in  same  court  in  which  it  is  pend- 
ing     54 

afiidavit  is  required  for 448,  453 

affidavits  read  in  proceedings,  when 493 

allegation  necessary  to  sustain 448 

answer  may  be  filed,  when 437,  451 

appeal,  effect  of  when  granted  on 447 

appeal  from  refusal  to  allow 447,  826,  1228 

appeals  from  orders 502,  504,  505 
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appeals  for  in  United  States  courts 1343 

application  for,  how  made 437   447  443 

attachment,  eniorced  by,  when 51 

attachment  proceedings,  when  issued  in 614,  643 

bankruptcy,  may  be  issued  in,  by  United  States  courts. . .  56 

betting  contracts   17 

bill  and  answer,  when  heard  on 448,  451 

bill  for,  its  frame  and  nature 448^  451 

bond,  what  required  and  how  executed 494,  506,  1338 

boycotting  13 

certificate  by  the  clerk 450 

conditions  upon  which  suit  enjoined 56,  493 

consideration,  failure  of , 475 

conspiracies   13 

contempt,  enforced  by  process  for,  when 13,  51 

continuance  of  500 

corporations,  issued  against 454,  484,  583 

corporate  authorities  may  obtain,  when .454,  485 

costs  decreed,  when 497,  503,  508 

courts  not  enjoined 51,  54 

courts  proper  to  grant,  what  are 53,  345,  448 

courts  of  similar  jurisdiction  do  not  usually  enjoin  suits..  53 

criminal  acts  13 

crop-liens,  under  provision  for 583 

damages  awarded  on  dissolution 509 

decrees  in  857 

defect  of  title,  against  sales 477 

demurrer  to  bill 369 

direction  of  order 449 

discovery,  when  necessary  entitles  one  to 34 

dismissal  of  bill,  when  to  be  ordered 450,  497,  503 

dismissal  of  suits,  means  of  enforcing  when 51 

dissolution,  motion  for  on  bill  and  answer 437,  438 

dissolution,   motion  for 450,  496 

easements  to  454,  455 

effect,  general,  of 493 

effect  of  on  judgment  at  law 57 

ejectment,  action  of  enjoined,  when 66 

employees,  in  favour  of 583 

enlargement  of  order 450 

entry,  of  order  for 449 

equitable  defences  resorted  by 475 

evidence  necessary  to  granting 448 

evidence  on  the  proceeding 493 

execution,  effect  of  in 493 

execution  issued  by  collusion  enjoined 35 

execution  enjoined  when 37,    469 

exempt  property,  against  sale  of 581 

foreign  courts,  persons  proceeding  in  enjoined 51 

foreign  courts,  proceedings  in  seldom  enjoined 53 

form  of  bill  1367,  1287 

form  of  order  granting 1307 

franchise,  the  use  of 486 
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fraud,  averment  of 452 

fraud,  dissolved  by 503 

gaming  transactions  17 

grounds  for  granting 455 

hearing  of  case  on  the  merits 502 

improvidently  awarded,  vphen  it  is 499 

information  and  belief  not  sufficient  to  sustain 448 

inhabitants  of  a  district  may  file .*. 207 

insolvency  when  ground  for 32,  475 

irreparable  wrong  455 

judge   who   may   award 453,  454 

judgment  to,  when  granted 14,  33,  454,  502 

judgment  before  and  after 33 

judgment  enjoined,  court  retains  jurisdiction 58 

jurisdiction  to  grant  exists  in  what  courts 53,  245 

knowledge  of,  its  effect 492 

laches  affect,  how 466,  500 

lien  of  judgment,  how  affected  by 57,  492 

limitation,  how  affected  by 114 

motion,  when  it  may  be  granted  on 448 

municipal  corporations,  against 483 

new  trial,  when  awarded  after 501 

notice  of  motion  to  dissolve 494,  496 

notice  of  motion  for 447,  494 

nuisances,  restrained  by 13,  455,  462,  1287 

officers  of  court,  parties  to,  when 207,  453 

offset,  because  of 481 

order  for,  how  and  to  whom  addressed 53,  245,  438,  449 

order,  nature  and  extent  of 450 

parties,  who  are  proper  to 207,  453,  454 

parties  only  restrained  by,  as  general  rule 207 

partners,  in  cases  of  491,  534 

patents,  infringements  of,  enjoined  when 66,  455,  467 

perpetuation  of    501 

petition  for   447 

prayed  expressly,  to  be 453 

presumption  of  payment,  rule  of  affected  by 86 

President  of  United  States  not  subject  to 454 

private  propel-ty,  against  taking 485 

proceedings  on    450 

process  issued  when 245,  438,  496 

public  works,  against   485 

purchase  money,  collection  of  restrained  where  land  defi- 
cient   69,  477 

purchasers  may  be  enjoined  when 453 

receivers  in  cases  of 541 

reference  to  commissioner  upon 683 

refused  when   70 

reinstatement   of    503,  507 

removal  of  property,  to 450 

recission  of  contract  and 475 

sale,  upon  dissolution  of 1157 
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sale,  to 474  493 

several  persons  may  unite  in  one  bill .'  307 

State  courts  may  or  may  not  enjoin  United  States  courts 

when  55 

streets,  changing  grade  of 454 

supplemental  bill,  when  it  prays 353 

sureties,  in  ca-ses  of 487 

taxes,  unconstitutional,  collection  of  restrained ...  66,  454,  483 

time  of  prescribed 450 

title  defective   477 

torts  restrained 13 

trade  marks,  to  468 

trespass  restrained  by,  when 455,  459,  460 

trial,  enjoined,  proceedings  where  had 58 

trusts,  sales  under  471 

unconscionable  bargain,  relief  against 69 

United  States  courts  may  or  may  not  grant,  when 55,  448 

usury,  because  of  in  the  transaction 22,  434,  585 

vacation,  may  be  granted  in 447 

vacation,  dissolution  in 497,  498 

violation  of  order,  how  punished 492,  493 

waste  restrained  by 455,  456 

INSANITY— 

burden  of  proof  of,  on  issue  devisavit  vel  mm 607,  608 

limitations  affected  by 136 

presumed  when 607 

proofs  of 608 

suits  when  insane 192 

review,  right  to  bill  of  limited,  when 135 

tests  of 608 


INSOLVENCY— 

corporations,  distribution  of  assets 183 

evidence  of 535 

ground  for  injunction 22 

injunction,  effect  of 475 

laws  of  a  State 671 

receiver  appointed  because  of  insolvency 516,  535 

restrained  from  committing  waste 457 

surety,  effect  of 330 

trustee,  when  he  is  insolvent 471,  540 


INSUFFICIENCY- 

consideration  for  conveyance 550 

price  at  judicial  sale 11'''7 

remedy  of,  at  law,  equity  takes  jurisdiction 58 

settlement  on  wife 554 
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INSURANCE— 

attachment  lies  against  policy  due 642 

creditors,  right  to  insure ' 958,  959 

exempt  from  debt,  when 713 

judgment  effects  how 921,  958 

liens,  effect  of  on.. 921,  958 

process  for  suits 149 

suit  on  policy  of,  when  writ  Issues 244 

trust  property  insured 

INTEREST  IN  SUITS— 

all  parties  interested  proper  parties 144,  145 

attachment  suits,  pending 643,  646,  869 

character  of  that  determines  parties 144,  145 

demurrer  for  want  of 372 

parties  to  suits 144,  145 

INTEREST  ON  DEBTS— 

See  Usury. 

accounts,  on 870 

agents  and  attorneys  to  pay 869 

attached  debts,  on 643 

compound  or  simple,  when 735,  870 

decree  for 815,  868 

fiduciaries  charged  with 711,  732 

fraud,  per  se,  from  absence  of  provision  for  payment 563 

fraudulent  conveyance  set  aside,  what  decreed 869 

garnishee  liable  for,  when 606 

guardians  charged  with 738,  758 

judgment  not  bearing,  how  decreed 869 

legacies,  how  chargeable  on 734 

presumption  of  payment,  rule  affected  by  paying  interest,      86 

relief  against  usurious  transactions 585 

rents,  on  870 

unliquidated  demands  870 

usury,  what  is 433 

INTERLOCUTORY  DECREES— 

account,  for,  is 819 

appeals,  in  court  of 135,  827 

commissioners  reports,  on *. 817 

definition  of  816 

final  in  part  and  interlocutory  in  part 819 

form  of 816,  1312 

instances  of 818 

issue  out  of  chancery  is 820 

limit  to  appeal  from,  none 135,  827 

motion,  when  rehearing  may  be  by 135 

order  of  reference  is 784 

rehearing  of 353 

sale,  decree  for " 817,  819 

parties  to  appeals  from 237 
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INTERPLEADER— 

See  Intervenor  in  Attachment  Suits. 

affidavit  required  with  bill 209,  296 

agent  may  file  bill 298 

attacliinent  suits,  in 652 

averments  necessary  in  the  bill 291 

C50-def endant's  answer,  how  far  evidence 435 

costs  on  bill  of 876 

character  of  bill  of 297 

defendants,  must  be  no  relief  asked  against. 298 

dissolution  of  injunction  in  interpleader  suits 497 

equitable  jurisdiction  for,  not  affected  by  statute 61 

esse,  persons  sued  must  be  in 208 

filed  by  whom 208,  296 

form  of  bill  of 1295 

garnishee  not  entitled  to,  when 44 

interest  must  be  disclaimed  by  plaintiff 209,  297 

judgment  or  decree,  can  not  be  filed  after 297 

jury  trials,  in 652 

money  must  be  brought  into  court 297 

parties  to  suits  for 208,  298 

relief  proper  to  be  asked 298 

sheriff  may  file 298 

rent,  when  dispute  is  as  to  oviTiership  of 208,  298 

stakeholder,  bill  filed  by 298 

statutory  provision  for,  does  not  effect  jurisdiction  of 

equity 61 

statute  as  to  209 

subject  of  dispute  must  be  specific 298 

title  must  be  admitted 297 

withdrawal  of  suit,  when  permitted 207 

INTERPRETERS— 

answer  of  a  foreigner 408 

INTERROGATORIES— 

answer  to,  when  required 208,  413,  423 

answer,  effect  of  to 434 

bill  in  chancery  may  make 379 

commissioners  in  chancery,  before 690 

defects  in  bill  not  supplied  by 380 

special  character  and  effect  of 280 

INTERVENOR  IN  ATTACHMENT  SUIT— 

assignments  claimed  against  attachments 670 

averments  of  petition 652 

costs  to  be  secured 652 

interest,  person  must  own  and  prove 653 

jury  must  try  the  right 654 

person  who  may  intervene .' » 652,  653 

priority  of  liens  of  attachments 653 

rent,  not  applicable  to  attachments  for 653 

security  for  costs  to  be  given 653 

time  for  intervention 652 
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INVENTORY  AND  APPRAISEMENT— 

evidence  of  indebtedness -. 713 

fiduciary  must  return 709 

gnardian  required  to  file 747 

required  to  be  returned 709 

INVESTMENTS— 

Confederate  transactions 721 

deposits  in  banlcs 724 

guardians    732 

personal  representatives 718 

ISSUE—  • 

ansvrer  of  one,  how  far  it  makes  issue  for  another 435 

ansvper  upon   440 

answer  of  a  corporation 429 

chancery,  directed  out  of 887 

decree  confined  to  case  made  on 276 

devisamt  vel  non,  directed 603 

demurrer,  upon 370 

instances  in  which  it  was  considered  as  not  made ....  276,  277 

joinder  of  386 

pleas  upon   386 

usury,  on  trial  of 432 

ISSUE  OUT  OF  CHANCERY— 

afBdavits  on  430,  808,  898 

amendment  of  the  issue : 894 

answer,  effect  of,  on  trial  of 429,  896 

appeals  from  issues 910 

appeal  lies  from,  order  directing 430,  910 

bill  of  exceptions 899 

certificate  of  issue 894 

certificate  of  verdict 903 

contradictory  evidence,  affidavits  as  to 430,  808 

contradictory  evidence,  when  it  justifies 891 

costs  awarded  on 912 

court  which  tries 898 

court  may  direct 889 

decree  on  the  verdict 905 

depositions,  when  may  be  read  on 808,  876 

directed  when 891 

direction  of  issue 430,  893 

discretion  as  to  ordering 888 

documents  read  on 896 

evidence,  rule  of,  on  trial  of  issue 430,  896 

evidence  will  be  granted,  to  take  when 430,  889,  890 

exceptions  at  the  trial 897,  904 

feigned  issues,  dispensed  with 888 

grounds  upon  which  issue  is  directed 430 

history  of ; 887 

interlocutory,  decree  is 820 

instances  where  issue  ordered 891 

form  of 1317 
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jury  which  -tries  the  issue 894,  895 

material  facts,  confined  to 893 

nature  and  object  of 887 

new  trial  of  906 

object  of   891 

order  as  to  reading  depositions 808 

order  should  state,  effect  of  answer,  etc 431,  894 

ought  not  to  be  directed,  when 431,  891 

refused  when  892 

rights  matters  of  when 890 

trial,  how  conducted 893,  894,  895 

United  States  courts,  rules  as  to,  in 890 

verdict  of  the  jury 903,  903 

verdict  may  be  disregarded  when 894,  903 

JOINDER  OF  PARTIES— 

attachment  proceedings 619 

defendants,  of , 146 

defences  in  cases  of 871 

demurrer  because  of 372 

general  rule  as  to 209 

plaintiffs,  of 146 

JOINDER  OF  SEVERAL  COMPLAINTS— 

creditor's  bills 286 

fraudulent  conveyances 201 

multifariousness  defined  159,  266 

stockholders  uniting  in  suit 183,  266 

sureties  for  sale  of  land 864,  1106 

voluntary  conveyances,  to  set  aside 267 

JOINDER  OP  SEVERAL  DEFENCES- 

answer  may  make 414 

default,  when  decree  is  by 836 

JOINT  ACCOUNT— 

personal  representative's  liability  on 723 

trustee's  liability  on 722 

JOINT  AND  SEPARATE  DEMANDS— 

decree  against  some  and  for  others 836,  871 

partnership  debts,  how  paid 535 

JOINT  DEBTORS— 

appeal  by  one,  effect  on  the  other 169,  655 

attachment  proceedings  against 619 

decrees  against   836,  851 

parties  to  suits,  when 325 

JOINT  INTERESTS— 

decrees  in  cases  of 836,  851,  866 

parties  to  suits,  when  there  are 209 

plaintiff's  possessing 146 

what  are   209 
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JOINT  LIABILITY— 

administrators'   722,  724 

decree  establishing  851,  866,  871 

defence  by  one  party 871 

executors' 722 

guardians'   722 

personal  representatives  722 

trustees'  ■. 722 

JOINT  OBLIGORS— 

answer  of  one,  effect  of  on  another 435 

parties  to  suits,  when 225 

JOINT-STOCK  COMPANIES— 

See  Public  Works. 

attachment  of  stock  in ^ . . .  642 

bill  in  chancery  by  stockholders 266 

insolvent  corporations  183 

parties  to  suits 183,  185 

stockholders  parties,  when 183,  185,  226 

stockholders  sue  and  are  sued,  when 183 

subscriptions  to,  how  collected 185,  186 

JOINT  TENANTS— 

death  of  either,  pending  suit 174 

partition  between   213 

rent  compelled  to  be  paid  between 311 

JUDICIAL  SALES— 

See  Sales,  and  page 1150 

JUDGES— 

injunction  may  be  awarded  by 448 

interested  parties,  where  suits  must  be  brought 245 

names  of,  in  bills  in  chancery 273 

JUDGMENTS— 

absence  of  witness  or  party  not  ground  to  set  aside ...  26,  49 

absent  persons,  against   151,  152 

alienations,  effect  of 921,  977 

appeal,  effect  of  on 982,  983 

appearance,  effect  of 154,  156,  925,  928 

attachments,  on 151 

attorney's  lien,  on 1071 

authentication  of  record  of 927 

bankruptcy,  effect  in 933,  979 

bond  with  penalty  on,  when  no  relief  against 33 

cestui  que  trust,  effect  of  against 951 

committee  of  lunatic 919 

confessed,  lien  of 914,  1061 

confession  of,  required  as  condition  to  injunction  when. .  56 

conflict  with  deeds  of  trust 1064 

constitution  as  to 51 

contracts  unrecorded,  effect  on 932 
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correction  of,  by  motion 46 

court  enjoining  retains  jurisdiction 58 

creditors'  rights  under 921 

date  and  time  of  lien 914 

death  after  verdict  does  not  prevent 315 

decree  has  efEect  of 844 

default  judgment  by,  not  relievable  in  equity 46 

defence  at  lave  prevents  relief  in  equity ' 48 

docketing,  efEect  of 914,  922,  1060,  1063 

dovyer,  efEect  of  on 973 

elegit,  enforcement  by  writ  of 914 

enforced  without  execution 1147 

equities,  afEected  by 932,     948 

equitable  defences,  when  may  be  set  up  before  and  after, 

32,  33 

erroneous  judgment  by  default  corrected  by  motion 46 

executors,  as  between 926 

exempt  property,  upon 971,     973 

execution  levied  satisfies  when 978 

executor  need  not  issue 1147,  1155 

federal  courts,  of 922 

first  day  of  a  term,  has  relation  to 918 

fixtures,  what  are 933 

foreign  judgment,  how  relieved  against  in  equity 50 

foreign  judgment,  efEect  of 154,  924,  926 

foreign  judgment,  suits  on 161 

foreign  representatives,  by  and  against 154,  927 

form  of  bill  to  enforce 1285 

fraud,  when  obtained  by 16 

fraudulent  conveyance  may  be  set  aside  before 543 

gambling  consideration  ground  to  set  aside 17 

garnishee  not  entitled  to  relief  when 28,  44,  297 

homestead  exemption  545,  914,  962 

history  of   913 

impeached,  can  not  be  when 920 

improvements,  how  affected  by 947 

injunction  to   33,  53,  453,  492,  502 

insurance  money,  afEects  how 921,  958 

junior  and  senior,  as  to  docketing  of 1061,  1063 

jurisdiction,  none,  efEect  of 51,  154,  920,  925 

laches  affects  right  to  set  aside 92 

land  which  is  liable  to  lien  of 921,  928,  1063 

lien  of,  and  its  nature 914,  918,  919 

lien  of,  how  affected  by  injunction 57 

lien  preserved,  though  judgment  set  aside 57 

limitation  to  right  to  enforce 113,  1146 

lunatic  against,  when  it  will  not  be  set  aside 36,  919 

marshalling  assets   922 

mergers,  when 836,  925 

miscalculation,  relief  against 23 

mistake  in  rendering,  ground  to  set  aside,  when 16 

money,  when  lien  on 930 

nature  of  the  lien.j 917,  920 
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new  trial  after,  awarded  by  equity,  when 43 

notice,  effect  of   1060 

novations  of ^'^^ 

opened,  when ^'^ 

origin  and  history  of  ^13 

parties  to  suits  to  enforce 1258 

partition  in  suits  for,  binding  to  what  extent 314,     307 

partnership  property,  lien  of  upon 955 

personal  property  need  not  be  first  exhausted 390,  1155 

personal  property  not  subject  to  lien  of 930 

personal  representatives,  effect  of  against : 

203,  919,  926,  950,  1084 

petition  to  prove  in  creditors'  bill 363 

process  for,  when  none  served 16,      46 

property  ailected  by  lien  of 921,     928 

publication,  on   150,     157 

purchasers,  how  affected  by 931,  1060 

recorded  papers,  effect  of 1063 

relief   against,    in    equity,    when    granted    and    refused, 

13,  24,  34,  38,  49,     575 

reversal  of,  effect  of 983 

sale  of  land,  effect  on 979 

satisfaction  of,  when  presumed .' .     978 

set  aside  by  courts  of  equity,  when 15,  38,     575 

surety  relieved  from,  when 38 

surety,  enforced  against   330 

surprise,  when  obtained  by 16 

term  of  count,  how  counted 918 

time  from  which  it  is  a  lien 917,  1061,  1066 

trusts  upon  land  held  in 950 
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the  others  922 

unlawful  detainer,  what  settled  in 302 

usurious,  when  may  be  set  aside 21 

valid  everywhere  until  set  aside 50 

vacation  judgment,  effect  of 1061 

voluntary  conveyance  may  be  avoided  before 291 

wages,  where  contract  was  on 20 

JUDGMENT  CKEDITOES— 

conflict  with  other  liens 919,  1064 

docketing,  effect  of ,  on 1060 

fraudulent  conveyance  assailed  by,  judgment  evidence . . .     175 
notice  of  liens  1060 

JURAT— 

See  Affldavit. 

absence  of,  not  fatal,  when 636 

JURISDICTION— 

abatement,  objection  to  be  made  by  plea  of,  when 

71,  260,     390 
accident,  because  of,  in  equity. . . .  « 36 
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accounts  when  complicated,  over 34,  59 

account  of,  taken  when  deed  partly  fraudulent 59 

administrator  becoming  obligee  gives 67 

agency  accounts  given,  when 67 

amount,  how  far  governs 373 

another  court  having  jurisdiction 390 

answer  admits,  when 73 

appellate  court,  objections  to  in 260 

appeals  of  court  of 1306  to  1234 

appearance  waives  objection  to  when 156 

arbitration,  submission  to  waiver  of  jurisdiction  when ...  74 

assignments    64 

attachments,  for  proceedings  by 611,  612,  672 

cause  of  action,  where  that  arises 246,  261,  1304 

circuity  of  action,  to  prevent  when 34 

classification  of  subjects  of 74 
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concurrent  with  law 60 
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erroneous  views  of  chancery  jurisdiction 3,  3 

estoppel  at  law  gives • 

execution,  as  to  restraining  enforcement  of 4o» 

expense  saving,  gives ■ .  •  • •  •  • 

foreign  judgment  relieved  against »".  ^■^'^ 

foreign   suits,   against 

fraud,  when  acquired  by ■  •  • 

fraud,  because  of,  when i"      1 

fraudulent  conveyances,   before  judgment,  may  be   set  ^^ 

aside  ^q 

future  rights,  to  protect ^^ 

gambling   contracts    •• ■•••  . 

B-arnishee's  right  to  contest °*''' 
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motion,  ground  for  relief  in  equity 46 
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law  remedy  insufficient  13,  65 
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origin  of  chancery  jurisdiction 3 

partition,  proceedings  for  304 

patents,  to  restrain  infringements  of 66,  467 

peace,  to  entertain  bill  for 301 

persons,  pleas  to  right  to  sue 393 

pleas  to   389 

relief  against  judgments,  when  exists,  when  denied 

16,  24,  34,  38 

remedy,  when  none  at  law 13 

rents,  for  collection  of,  in  certain  cases 67 

sales,  what  courts  may  decree 1151 

sale  and  purchases  of  equitable  rights 69 

set  aside  judgments  at  law  when 15 

set-off,  in  cases  of 39,  63 

several  suits  pending  for  same  matter 392 
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State,  land  out  of 548 

statute  enlarging  jurisdiction  at  law  does  not  effect  that 
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sua  sponte  objection  to 33 

subrogation  for,  between  sureties. . . .' 68,  330,  1143 

supreme  court  of  United  States 1324,  to  1330 

surety,  relief  between  and  principal 36,  63,  69,  1302 

surety  relieved  from  judgment^  when 38 

suretyship  62 

taxes,  against  unlawful  collection 482 
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time  saving,  gives 68 
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usurious   contracts    63 
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warranty  of   deed,   action   for  does   not  prevent  juris- 
diction     66 

JURY— 

attaclmient  cases    652,  658 

chancery  compared  with  trial  by 13 

damages  ascertained  by 509 

devisavit  vel  non  issue 603 

issue  out  of  chancery,  to 895 

patents,  trials  of  matters  relating  to 468 

plea  tried  by 386 
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acknowledgment  of  deeds  before 1033 
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jurisdiction  of,  in  attachment  proceedings 611 
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abandonment  of  claim  presumed 98 
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acquiescence  baxs  suit,  when 90,  99 
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effect  of 90 
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instances  ". 91,  96 
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new  trial  prevented  by 42 
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obscure,  when  transactions  have  become 90,  98 

parties,  objection  for  lack  of,  barred  by .' 239 

partnership  accounts  affected  by,  how 90,  97,  98 

period  of  time  construed  as 98 
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specific  performance,  right  to  affected  by 127 
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sureties,  proceedings  against  affected  by 93,  127 
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vendor's  lien,  affected  by 95 
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witness,  death  of  protects  defendant 90 

LAND— 

assets  for  payment  of  debts 119,  949 
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collection  of  purchase-money  restrained  for  deficiency  in 

amount 69,  481 
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conversion  of  into  money 930 
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improvements  on,  how  affected  by  liens 946 

judgment  lien  on 915,  928 

jurisdiction  to  decree  sales  of '. 1151 

liens  on   928,  974 
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partition  suit  for 304 

partnership,  when  held  in 663,  955,  956 

personal  estate  primary  fund  for  debts 197,  291 

receivers  for  renting 538 

religious  uses,  for 179 

sale  of,  when  it  vidll  be  decreed 290 

suit  to  recover,  when  to  be  entered 244 

sureties  of,   sold  when 229,  864 

title  and  bonds  of  not  settled  in  equity  when 70 

two  States,  lying  in 548 

will  charging  with  debts 291 

LANDLORD— 

See  Rents. 

fixtures,  rules  asto 936 

manure,  right  to   943 

rents,  lien  for 1019 

straw,  right  to 943 

tenant's  possession-notice 1031 
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laches,  effect  of   95 

payment  of  773 
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decree  for  conveyance  of,  how  enforced 863 

judicial  sales,  how  passed  at 1189,  1194 

partition  proceedings,  how  acquired  in 309 

LEGATEE— 

account  to  ■  '''H 

distribution,  suits  for  by  331 

laches  in  asserting  claim,  bars  right  to 93 

parties  to  suits  when 190 

LEGISLATURE— 

nuisance  made  valid  by 463 

sales  of  property  directed  by,  when 589 
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interest  allowed  on  money 868 

investments  by  fiduciaries '''16 

usury,  relief  against  in  equity 585 

LESSOR  AND  LESSEE— 

See  Bents — Landlord — Tenants. 

partition  suit,  how  it  aSects 309 

LEX  FORI— 

alimony,  rules  as  to 152 

divorce  suits  as  to 15^1  336 

LEX  LOCI— 

alimony,  rules  as  to 152 

divorce  suits,  as  to 153-  336 
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attorney  at  law,  of 1069 

bill  in  chancery  for  enforcement  of 286 

builders'  lien  on  property 582 

commonwealth's,  may  be  enforced 1155 

contractor's,  on  property  built 583 

costs  for 919 

creditors  may  enforce,  how 187,  286 

crop  liens 582,  943,  1016 
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docket,  effect  of 922,  1046 
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equitable  estates,  upon 948 

exemptions  of  property  from 959,  960 

form  of  bill  to  enforce 1291,  1292 

forthcoming  bond,  of 1067 

fraudulent  conveyance  being  set  aside,  order  of 545 

funds  in  hand 1010 
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injunction,  effect  of  on 492 
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innkeepers  when  there  is  an  attachment 649 

insurance  and  loss,  where  there  is 958 

judicial  sale 1150,  1200 
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judgment  how  affected  by  injunction 57 

limitations  affecting  judgment 114,  1147 
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mechanic's   lien 582,  1077 

mortgages   990 

national  banks,  by 1021 

partition  suits  in,  how  protected 214 
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pawn  or  pledge  of 1073 

.  pending-  suit,  efEect  of 1087 

preserved  although  judgment  set  aside 57 

receiver,  appointment  of  does  not  affect 522 

rents,  for  1083 

resulting  trusts,  upon 955 

sale,  vi^hen  there  has  been  a 974,  1200 
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subrogation  to    II43 

subscription  to  stock  1075 

taxes  for  1071 
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trust  estates,  upon 950 

vendor's  lien  subject  to  rule  of  presumption  of  payment,       86 

vendor's  subject  to  rule  of  laches 95 
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absence,   effect  of 136 

absconding  affects  rule  of,  how 136 

accounts,  rule  of  as  to 124 

accounts,  to  surcharging  and  falsifying 126 

accounts  of  fiduciary,  as  to  obligation  to  settle 140 

action  commenced  140 

amended  bill,  affects  how 140 

answer,  plea  by 83 

appeals,  to-  right  of 128,  129,  1233,  1?35 

attachment  proceedings,  may  be  plead  in 658 

averments  of,  necessary  in  an  answer 399 
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bar,  express  when 81 
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charitable  trusts,  to '■ 121 
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concurrent  jurisdiction,  in  cases  of 80 

Confederate  money,  to  liability  for  dealings  in 724 
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coverture  suspends  the  running' 113,  136 

creditor  pleading,  how  far  enures  to  benefit  of  others ...  86 

creditor's  bill,  rule  as  to  several  creditors 114 

death  ailects  running  of 114,  136 

decree,  to  appeal  from 138,  129 

default,  decree  by 133 
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by  83 

derisavit  vel  non,  to  issue  of 601 

devises  do  not  affect 118 

devises,  fraudulent,  as  to 547 

disabilities  affect  the  running  when 136 

discovery,  how  it  effects 101 

distributees,  plea  by 86 

divorce,  to  bill  for 334 

docket  of  judgment  affected  by 1061,  1062 

dower,  to  right  to  claim  of 974 
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fraudulent  devise  547 
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insanity,  effect  of 136 
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judgment,*to  lien  of 113,  1146 

judgments  against  personal  representatives 113 

judicial  sale  after  six  months 1192 

laches,  effect  of   90 

land  grants  83 

law,  statute  is  a  rule  of 89 

law,  when  rules  of,  followed 81 

lien,  to 113,  1146 
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married  woman,  exceptions  in  cases  of 135 

mistake,  how  it  effects 78,     100 

mortgage,  to  debt  secured  by 132 
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voluntary  conveyances 82,   98,  101 

will,  effect  of  118 
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See  Idiots  and  Lunatics. 
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MANDAMUS— 

record  by,  clerk  how  compelled 1129,  1051 

rehearing  of  a  cause  compelled  by 355 

MAEEIAGE— 

abatement  of  suit  because  of 175 

af&rmance  of  by  decree 327 

alimiony,  how  and  when  decreed 152 

cessation  or  suspension  of  suit  by 312 

consanguinity   forbidding 327 

consideration  for  conveyance,  to  what  extent 549,  550 

contracts  in  restraint  of 558 

decree,  affected  by 832 

divorce,   bill   for 326 

divorce  in  other  State 153,  327 

divorce,  decree  in  bill  for  may  prohibit 334 

fraud   in   procuring 334 

guardianship   terminated   by 760 

infants  under  age 327 

marital  rights,  how  enforced 204 

parties  to  suits,  how  charged  by 174,  204 
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MAKKIAGE,  Continued— 

settlement  fraudulent,  when 561 

void  and  voidable,  what  are 327 

white  person  and  negro 327 

MAEEIAGE  SETTLEMENT— 
See  Husband  and  Wife. 

consent  of  husband  required  to  conveyance  before  mar- 
riage      561 

consideration  for  a  conveyance  when 550,  551 

dower  released  in  consideration  of 553 

election  to  relinquish 555 

evidence  of  consideration 554 

excessive,  what  is  considered 554 

exempt  property  may  be  conveyed 558 

extends  to  what  parties 552 

fraudulent  settlements   575 

fraud  on  expected  husband 561 

possession,  effect  of  after  conveyance 567 

post-nuptial  contracts 553 

recorded,  must  be  when 553,  1053 

removal  of  property  conveyed  to  another  State 553 

valid  at  inception,  can  not  be  avoided 553 

writing,  must  be  in 552 

MAKKIED  WOMAN'S  PROPERTY  RIGHTS— 

acknowledgTQent  of  deed  by  married  woman 1023,  1026 

administrator,  who  is 164,  1097 

alienation  of  the  estate 1113 

answer  in  chancery,  of 407,  427 

answer  in  chancery,  evidence 427 

attachments  against  638,  1292 

averments  in  the  bill 1111 

bill  in  chancery  by 274 

bill  in  chancery  against 1110,  1111,  1291,  1292 

body  of  estate  liable  when 1099 

burden  of  proof  of  settlements 428 

changes  by  statute 1116 

charge,  power  to 1099 

common-law  liability  1092 

condemnation  of  property 1136 

conflict  of  laws  affecting 640 

consists  of  what UOO 

contracts  of  wife 1124,  1131 

conveyed  how  1099,  1113,  1115,  1116 

corpus,  liability  of 1699 

creation  of  separate  estate 1095,  1101 

curtesy,  rights  in 1097,  1123 

death  of  requires  revival  of  suit,  when 164 

debts,  liability  of  equitable  separate  estates. .  .1094,  1098,  1101 

debts,  liability  of  legal  separate  estates. .  .1116,  1126,  1127,  1130 

decrees  against   1^^'  ^^^ 

discovery,  compelled  to  make 427 

distributee,  husband  is 1697,  1123 
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MAKKIED  WOMAN'S  PROPERTY  RIGHTS,  Continued—        Pages, 
earning-s,  right  to  and  as  consideration  for  conveyance . . 

558,  1100,  1123,  1128,  1135 

encumbrances  on  estate 1099,  1102 

extent  of  liability  of  estate 1098 

equitable  separate  estate,  created  how 1095,  1101 

equitable  separate  estate,  debts  liable  for,  1094,  1098,  1101,  1110 

executrix,  husband  party  to  suit,  when 164,     204 

form  of  bill  against  a  married  woman 1391,  1292 

fraud  on  expected  husband 561 

homestead  rights,  what  are 1092 

husband's  debts,  not  liable  for 1127 

husband  joining  in  contracts 1124,  1129 

husband,  contracts  with 1124,  1125 

improvements  in  land  of 946 

intention  implied  from  act 1102,  1103,  1108,  1111,  1128 

joint  answer  of  husband  and  wife 428 

judgments  against 1109,  1111,  1128 

legal  separate  estate 1116,  1126,  1127,  1130 

liens  created  or  acquired  in 1099,  1103,  1112 

liens,  debts  not   1112 

limitations,  rules  of 135 

loss  of  by  permitted  use  of  husband 1101 

non-resident  attachments 638 

owned,  estate  must  have  been  when  and  when  not 1098 

parties  to  suits  when 164,     204 

partition  proceedings,  by  and  against 205 

partnerships,  may  engage  in 1127 

personal  liability,  when  and  when  not 1098 

power  over  her  estate 1102,  1113,  1115,  1127 

property  rights  of,  under  statute 1126 

property,  owned  when  debt  contracted 1131,  1132 

restrictions  on  rights  1114 

review,  right  to  file  bill  of,  limited  when 135 

sale  decreed   1112 

sale  of 1113 

sole  trader  when 1122,  1128 

specific  performance,  when  decreed 229,  1116 

services  of  wife 1123 

statutory  provisions  and  changes 1119 

suits  against  equitable  separate  estate 1130 

suits  against  legal  separate  estate 1130,  1131 

suits  by  married  woman 204,  1124,  1125,  1129,  1135 

substitution,    rights    of 1102 

surety,  debts  contracted  as 1102 

torts,  liability  for 1106,  1107 

trade,  may  engage  in 1127 

trustee,  as  to  his  uniting  in  deed 1099,  1114 

Tvarranty,  in  a  deed 1129 

West  Virginia  statute 1133 

wife's  control  over  her  estate 1102 

will,  right  of  disposition  by 1097 

witness  when  husband  is  concerned 428 

words  creating  separate   estates 1095 

wrongs,  right  of  action  for :   1126 
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MAESHALLING  ASSETS— 

bill  for   ., 393 

creditor  having  two  funds  293 

judgments  and  other  liens ,  922 

parties  to  suits  for 203 

MASTEE  COMMISSIONEES— 

See  Commissioners  in  Chancery. 

MAXIMS  IN  EQUITY— 

circumstances  not  regarded 76 

clean  hands,  must  have 76 

done,  things  considered  as 75 

equal  equity  lavi^  prevails 75 

equity,  who  seeks  must  do 75 

iniquity,  he  that  hath  committed 79 

law,  equity  follows 75 

potior  est  conditio 79 

rights,  none  without  remedy 76 

satisfaction,  where  benefits 76 

substance  looked  to  in 76 

tempore,  qui  prior  est  in 78 

MATEEIALITY— 

See  Scandal  265 

MECHANICS'  LIEN— 

corporation,  liability  of,  to 1080 

definition  of 1078 

enforcement  of  583 

incumbrance,  held  to  be 1083 

improvements,  effect  of  on 946,  1078 

mechanic,  who  is  581 

merger  of   1082 

public  property 1080 

railroads  not  subject  to 1079 

record  of   1081 

repairs,  for 583 

satisfaction  of,  by  bond  or  note 1083 

specifications  in  the  account 1081 

statute  providing  for 581,  1077 

suit  for   .* 583 

time  within  which  to  claim 1081 

MEECHANTS— 

stock  of  goods  conveyed  in  trust  by 565,  568,  1010 

MEEGEE— 

bond  taken  for  debt  amounts  to,  when 984 

debt  not  satisfied  by  taking  note,  when 986 

judgment  on  joint  bond,  as  to 836 

lien  satisfied  by  bond,  when 984 

mechanics'  lien  released  by 1083 
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MILLS— 

appeal  from  order  concerning' 169 

MINES— 

injunction  to  restrain  working  of 459 

illSDESCEIPTION— 

deed  of  trust  in 569,  1007,  1008 

memorandum  of  lis  pendens 1090 

MISJOINDER— 

multifariousness  defined  as 266 

parties  of,  effect  of 234,236,  266 

receiver,  on  application  for  not  regarded 521 

MISEEPEESENTATION— 

defence,  because  of 41,  478 

fact  or  opinion 476 

fraud    477 

judicial  sale  affected  by 1171,  1181,  1183 

opinion  or  fact 476 

recission  of  contract,  effect  of  on 475 

stock  subscriptions,  effect  on 475 

true  or  false 476 

warranty,  what  is 476 

MISTAKE— 

equitable  interference  because  of,  when 28,  35,  36 

judgment  by,  set  aside  when 16,  22,  36 

judicial  sale  may  be  set  aside  for 1179 

limitation  affected  by 100 

original  bill  to  correct 285 

MOETGAGE— 

account  between  mortgagor  and  mortgagee 998 

conditional  sale,  differs  from 992,  995 

conflicting,  bill  to  enforce 285 

debt,  limitation  to  secured  by 124 

definition  of 990 

equitable,  what  is ? 1068 

equity  of  redemption  of 996 

foreclosure  of  990,  999 

heir  party  to  proceeding  to  foreclosure 202 

legal  and  real  owner 991 

limitation  to  debt  secured  by 122 

negligence  or  waste  by  mortgagee 999 

parties  to  suits  for  redemption 223,     224 

partition  proceedings  do  not  affect 307 

personal  decree  1000 

purchaser  for  value,  when 579 

redemption  of,  within  what  time  it  may  be 122 
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MORTGAGE,  Continued— 

rents,  liability  for ggg 

sealed  and  unsealed,  limitation  to 123 

taxes  on   ggg 

waste  prevented  on  mortgaged  property 457 

MOTIONS— 

correction  of  decrees,  for 838 

erroneous  judgment  by  default  corrected  by 46 

injunction  applied  for  by 448 

petition,  when  treated  as 134 

rehearing  by   134 

revival  of  suit  by 316 

sale  of  estate  of  persons  under  disabilities 587 

MULTIFAEIOUSNESS— 

administration  of  two  estates  in  one  suit 159 

amended  bill,   on 345 

bill  must  be  free  from 367 

definition  of  267 

demurrer,  lien  for. 372 

instances  of   . , 267 

liberal  constructions 273 

misjoinder,  defined  as 266 

objection  to,  how  made 267 

plea  must  not  be  multifarious 382 

receivers,  on  application  for  appointment  of 519 

several  conveyances  impeached  by  one  bill 546 

tests  of 267 

MULTIPLICITY  OE  SUITS— 

numerous  parties  may  unite  to  avoid 367 

peace,  bill  of  to  prevent 301 

NAMES— 

judge's  must  be  given  in  address  of  bill. 373 

parties'  must  be  set  out 373 

publication,  in   149,  253 

NATIONAL  BANK— 

attachment  against  621,  1021 

garnishee  when  l^'^l 

securities  which  it  may  take  for  a  debt 1021 

NEGOTIABLE  INSTRUMENTS— 

destroyed,  how  recovery  had  on 343 

garnishment  of  debt  evidenced  by 660 

lost,  when  proceeding  to  recover  on 343 

trust  securing,  when  not  protested 1023 

NEW  PARTIES— 

amendments  permitted  for 211 

continuance,  entitled  to 311 

made  how  and  when 165>  166,  211 
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NEW  PEOMISE— 

discovery  of  by  bill,  as  to  barred  debt 326 

NEW  TEIAL— 

absence  of  party,  or  his  counsel,  not  grounds  for 49 

after  judgment  of  court  of  appeals 135 

after  judgment  at  law 48,  501 

age  and  infirmities  excuses  for,  when 44 

all   the   evidence   must  be   produced   on   application   to 

equity    45 

awarded  by  courts  of  equity 42 

award  equivalent  to  new  trial,  when 45 

award,  may  be  new  trial  after  when 45 

cumulative  evidence  will  not  justify 45 

death  of  party  ground  for,  when 49 

defendant  entitled  to,  when 39 

defendant  favoured  rather  than  plaintiff 49 

devisavit  oel  non,  to  verdict  on  issue  of 603 

diligence  must  be  used  to  obtain 42 

discovery  of  evidence  must  have  been  made  when  too 

late  to  apply  at  law 45 

discovery,  effect  of  bill 58 

equity  grants  or  refuses  when 29,  42,  49 

erroneous,  former  verdict  must  be  to  warrant 42 

essentials  for  in  equity 45 

exclusion  of  evidence  ground  for 50 

floods  preventing  attendance  at  court  not  ground  for ... .  49 

fraud  will  entitle  one  to,  when 44 

ignorance  of  law  or  fact,  how  far  ground  for 43,  49,  50 

illness  ground  for,  when 49 

incompetency  of  witness,  how  far  ground  for 50 

injunction,  awarded  after 501 

intoxication  of  witness  ground  for 49 

issue  out  of  chancery,  when  granted 906 

judgment  enjoined  and  new  trial  awarded 501 

laches  good  reason  against 42 

law,  granted  when  too  late  to  apply  for  at 42 

lost  receipt  discovered  how  far  ground  for  new  trial 

46,  47,  48 

miscarriage  of  letter,  ground  for 49 

mistake,  ground  for  when 45 

new  trial  of  issues 906 

newly-discovered  evidence  sufficient  for  when 45 

opportunity    for  defence    had,    new    trial    wdll    not    be 

granted  44 

plaintiff  not  entitled  to,  when 31 

reasons  for  not  applying  at  law  must  be  proved 42 

receipt  lost,  how  far  ground  for  new  trial 46,  47 

rules  governing  granting  of  new  trial 45 

sickness  sufficient  excuse  for,  when 44 

surprise  when  ground  for 49 

tampering  with  witnesses,  ground  for 50 

tried,  how  58 

unconscientious  demand  ground  for,  when 46 
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witnesses,  misbehavior  of  when  ground  for 49 

witnesses,  tampering  with,  ground  for 50 

NEXT  FEIEND— 

adult  married  woman  sues  without 204 

answers  by   407 

bill  in  chancery,  when  to  be  filed  by 274 

costs,  liable  for 193 

divorce  suit  in  name  of  when 341 

form  of  suit  and  bill 191 

insolvent,  must  not  be 193 

married  woman,  not  by  when 204 

non  compos  mentis,  for  one 193 

parties  to  suits,  when 191 

payment  to,  good  when 193 

selection  of  193 

sues,  how  and  when I93 

suit,  character  of  by I93 

writ  issues,  how 193 

NON-JOINDEE— 

co-defendants,   effect  of 262 

omission  of  proper  parties 235 

NON-EESIDENT— 
See  InhaMtant. 

abatement  of  suit 262 

attachment  proceedings  against 615,  628 

attachments  reheard  as  to 653 

corporation,  what  is 620 

corporations,  decrees  against 151 

decree  against   814,  836 

definition  of    616,  618 

exemption  laws  application,  to 641 

deposition  of,  how  taken 791,  809 

form  of  afBdavit  of 1266 

garnishees,  may  be,  when 621 

limitations,  rules  of,  as  to 136,  654 

married  woman  638 

notice,  effect  of  service  on 149,  791 

partner,  when  one  is 617,  662 

process,  effect  of  personal  service  on 149,  150 

publication,  process  by , 148,  254 

rehearing,  right  to  in  attachments 653 

temporary  presence  or  absence 618 

NON-SUIT— 

failure  to  prosecute,  for 257 

NOTICE— 

answer  must  deny 398 

assignment  of,  paying  after 1141 

attorney,  services  of  on 791 


1446  INDEX. 

Pages. 
NOTICE,  Continued— 

attorney's  lien,  of 1070 

bill,  must  state  when 265 

commissioner  should  give 686,     687 

correction  of  decree,  of  motion  for 133,     839 

creditors,  effect  of  on 1030 

decree  should  provide  for 685 

definition   of    1054 

denial  of,  in  answer  comprehends  what 398 

depositions,  of  taking  of 788,     791 

dissolution  of  an  injunction  for 496,  1319 

evidence  of,  before  commissioner 686,     687 

form  of  commissioners'  1321 

fraud  of,  its  effect 578,  1055 

garnishee  with  notice  of  assignment 651,     660 

guardians'  accounts,  of  settlement  of 746 

injunction,  required  for,  when 447 

judgment  of,  binds  purchaser 1060 

knowledge  and  notice  1055,  1056 

Us  pendens,  effect  of 1090 

motion  to  correct  errors 133,     839 

non-residents,  effect  of  service  on 149,     791 

person  who  may  give  or  receive 1055 

plea  of  purchase  without  notice 396,  397,  1037 

proof  of,  what  is • 1000,  1057 

publication,  effect  of  as 188,  687,  1107 

purchase  for  valuable  consideration  without 396,  576,     578 

purchasers,  how  affected  by 1029,  1058 

reasonable,  what  is 687 

receiver,  of  appointment  of 517 

record  on  appeal,  of 1243 

record  is,  when 1030,  1033,  1054 

reference,  order  of  in  vacation 684 

served,  how 250 

tenants'  possession  is,  when 1031 

voluntary  conveyance,  effect  of 1042 

waiver  of  notice  to  dissolve  an  injunction 497 

waiver  of,  to  take  depositions 804 

NOVATION— 

lien  satisfied  by 983 

vendors  lien 985 

NUISANCE— 

acquiesence  in  will  prevent  injunction 466 

adulterations    - 466 

back-flowing   on  mills 464 

bay-window    463 

buildings,  dangerous  463 

burial  grounds  disturbed 464 

burning  bricks   465 

church   bells   ringing 465 

coasting    466 

cutting  embankments 463 
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damming-  up  streams  455 

dangerous  building's  4g2 

definition  of  "  453 

digging  up  soil 465 

disturbing  rest   435 

diverting  streams 4g4 

ferry,  establishing  of  new 464 

form  of  bill  for 2^287 

gas  manufactory 4gQ 

hindering  navigation   464 

hog-pens   465,  i287 

houses  of  prostitution  465 

injunction  to  prevent 13  433 

injury  to  be  shovpn  to  entitle  one  to  injunction 463,  466 

jarring  houses  by  use  of  steam 466 

'jurisdiction  of  equity  to  restrain 462 

laches  that  will  defeat  the  remedy 466 

legislature  making  valid  463 

liquor  saloons 466 

livery  stables 464,  465 

navigation,  interference  with 466 

obstruction  of  highways,  rivers,  squares,  etc 463 

offensive  trades 463 

parties  to  suits,  as  to 454 

polluting  streams   464 

powder  magazine  466 

private  nuisance  defined 463 

public  nuisance,  definition  of 463 

ringing  bells  465 

sewers  open   465 

skating  rink , 463 

slander  of  trade 465 

slander  and  libel   464 

slaughter-houses 464 

smoke  and  cinders   ,. 465 

stable,  private 466 

stallion,  keeping 466 

statutes,  violation  of 465 

tolls,  avoiding  payment  of 465 

trespass,  distinguished  from 463 

windows  darkened  464 

OATH— 

See  Affldavit. 

OBJECTIONS-^ 

See  Exceptions. 
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OBLIGORS- 

joint,  when  should  be  parties  to  suit 209,  225 

parties  to  suits,  when 200 

sureties,  when  some  are 210 
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OBSTRUCTIONS— 

limitation,  moving  of  affected  by 113 

OFFICERS— 

amendment  of  returns  by 351 

garnishees,  when  they  may  be 622 

injunctions  affect,  when 208 

parties  to  injunction  suits,  when 207,  453 

parties  to  suits,  when 132,  207 

process  to  be  served  by,  when 347 

OMISSION— 

amendments,   because  of 345 

parties  of   235 

ONUS  PEOBANDI— 

appeals,  in  cases  of 1227 

devisavit  vel  non  issue 605 

exceptions  to  reports 694,  695 

fraud  per  se 563 

fraudulent  conveyances 428,  550 

handwriting   606 

issue  out  of  chancery 430 

marriage  settlements  , 428 

ORDER  OF  PUBLICATION— 
See  Publication. 

ORDER  OP  REFERENCE— 
See  Reference — Decrees 

ORE  TENUS— 

evidence  on  issue  devisavit  vel  non ; .  604 

issue  out  of  chancery  on 430,  896 

testimony  must  be  by,  when 783 

PAPERS— 

denial  of  answer  overcome  by 896 

read  on  issue  out  of  chancery 897 

PAROL— 

evidence  must  be,  when 783 

motion  for  new  trial,  evidence  on 47 

PARTIALITY— 

arbitrators,  effect  of  in 593^     599 

PARTIES  TO  CONVEYANCES— 
See  D-eeds. 

PARTIES  TO  SUITS— 

all  persons  interested  should  be 141 

all  need  not  be  served  with  process  when 157 

abatement  of  suit  by  death  of 177 

absent  persons 140  149 
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PARTIES  TO  SUITS,  Continued—  ^^^^^' 

absence,  when  decree  made  in  case  of 143 

accounts,  in  suits  for "  ^57  ^03 

addition  of,  how  made '_  /             '  gj^i 

administration  suits 150 

administrators '.'. . . .     158  196 

after  born  persons ]^g4 

^g^^^s    '.  .'.'.'.'.'.'.'.".'.".'.'.'.'.218,  226 

amendments  as  to 33g  233 

aliens  when  they  may  or  may  not  be .'  147 

amended  bills   ..  165 

appeal  affects  persons  not  parties,  when 1233 

appeal,  who  may  and  against  whom 167,  1224 

appeals,  objection  in,  because  of 237,  24o'  1257 

appearance  of '.....'  235 

assets,  where  third  person  has I59 

assignees  of  bankrupts 173  2I6 

assignees  of  interests 171,  199   220  227 

assignors  of  interests  170,  199,'  220^  227 

assignees  of  choses  in  action,  etc 170 

assignees  for  benefit  of  creditors 172 

attachment  proceedings,  to 616,  632 

attorney-general,  proceeding  in  name  of 178 

attorneys  at  law 150,  I68 

i            attorneys  in  fact  150 

bankrupts 173 

bankrupts'  assignees  173,  227 

beneficial  owner 142 

cestui  que  trusts 199,  200,  232 

change  of  interest 174 

change  of  parties 348 

charities,  in  suits  relating  to 178 

cities  and  towns  179,  180 

class,  as  to  suits  by  one  of  a 158,  179,  184 

co-defendants    146,  157 

co-executor,  etc 159 

co-plaintifEs    146 

collusion,  in  cases  of 159 

committees  of  lunatics,  etc 192,  194 

conclusiveness  of  proceedings  upon 188 

concurrent  interest  in  the  plaintiffs  or  defendants 146 

conflicting  interests 146 

consent  necessary 146,  240 

convention  of  before  a  commissioner  in  chancery 189 

conviction,  effect  of 175 

co-obligers  when  proper  to  be  joined 209 

corporations 147,  150,  182,  184 

costs,  how  apportioned 875,  877 

counties   180 

creditors  bills 144,  170,  187,  194,  287 

creditor,  to  proceeding  by  surety 230 

crews  of  ships  158 

curators   160 

death  of,  pending  the  suit 174 
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debtor  to  another  debtor 189 

debtors,  several 210 

decrees  affect  842,  843 

defendants,  who  proper  to  suit 146,  154 

demurrer  for  want  of 335,  236,  238,  372 

description  of  parties  in 146,  184 

devisees  .  .^. 162,  199,  202,  234 

different  interests 146,  158 

disabilities,  persons  under 147,  191,  589 

discovery,  bill  of 190 

dispensed  with,  how  they  may  be 235 

distribution  to  proceeding  for 158,  234 

distributees   158  234 

examination  of    685,  691 

executors  and  administrators 162,  163,  196 

fiduciary  settlements   158 

foreclosure  of  trust 194,  195 

foreign  corporations  150 

foreign  personal  representative 160 

formal,  effect  of  omission  of 238 

fraud,  brought  in  by 157 

fraudulent  transaction,  to  bill  on  account  of 200,  202 

garnishees  in  attachment  proceedings 621 

general  rules  as  to 141 

guardians   160,  191 

guardian  ad  litem 192,  426 

heirs 158,  163,  190,  196,  202,  219,  228,  234 

husband   and   wife 177,  204 

husband  of  executrix 164,  205 

idiots,  lunatics,  etc 147,  193 

inactive  representative  dispensed  with 163 

incumbrances   196,  221 

indispensable  persons 143 

infants    193 

injunctions,   suits  for 207,  453 

inhabitants  of  a  town  or  county 180,  307 

interested  persons  should  be 143,  145 

interest,  what  character  of  determines 144,  145 

interest  when  denied  in  the  bill 235 

interpleader  proceeding 208 

joinder  of  parties 147,  157,  159 

joint  interests  209 

joint  obligors  225 

judgments,  suit  to  enforce 1258 

judgment  against  persons  not 150,  157 

lands,  bills  to  subject  to  debts 202 

legatees   ! 162,  190,  306 

lien  creditors  188 

marriage  and  death 174 

married  women 164,  193,  204 

marshalling  assets 203 

misjoinder  of 235,  239 

mortgages 150,  196,  197,  223 
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new  parties,  how  made 165,  166,  175,  311 

next  friends    -^q^  j^g3 

non-residents,  how  made :....'  149 

nuisances,  to  bills  for ......'....'.'..  454 

numerous  persons 158,  176,  179,  183,  212",  235 

objection  for  want  of 335,  336,  337,  333 

officers  of  a  corporation,  when  they  should  be 191,  438 

officers  of  a  court  307  453 

official  bonds,  to  suits  on 310  331 

omission,  efEect  of 335 

omission  not  cured  by  consent. 172    235  236 

omitted  parties,  how  brought  in 165 

partition,  suits  for 213 

partnership  settlements  and  suits • 157,  209,  215 

perpetuation  of  testimony 317 

personal  representatives 158,  159,  196 

plaintiff,  who  should  be 146 

powers  ceasing-  pending  suit 176 

prize  money,  for 158 

principal  and  agent 218 

privies,  who  are 840 

privity  requisite  for  joinder 146 

process,  when  it  can  not  be  served 149,  249 

property  interest  determines 145 

publication,  process  by 149 

purchasers  as  parties 170,  199,  219 

purchaser  at  judicial  sale  a  party 170 

real  assets,  where  bill  is  to  subject 163 

receivers,  to  proceedings  for  appointment  of 517 

redemption  of  mortgage 1 99,  223 

rehearing,  petitions  for 217 

relief,  prayer  for  determines  how 144 

remedies  over   224 

representative  persons,  who  are 176,  180,  183,  225 

resulting  trusts 236 

review,  bill  of 217 

revival  of  suit  against 176 

separate  estate   204 

specific  performance,  suits  for ' 204,  221,  226 

stockholders  proper,  when 183,  185,  336,  1076 

successors  of  corporations 184 

supervisors    .■ 180 

supplemental  bills   165 

sureties 163,  209,  325,  229,  746,  857 

sureties  on  fiduciary  bonds  746 

tenants   331 

trust,  foreclosure  of 188,  194,  232 

trust,  to  set  aside 202,  203 

trustees,  when  proper 186,  194,  197,  332 

tax-payers   180 

United  States  courte,  rules  in 143,  163 

unknown  persons  148 

unwilling  parties   210 
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use,  suing  for 142 

vendees  in  fraudulent  conveyances 202 

vendors  and  vendees 195,  221,  227 

vessels,  owners  of  as 207 

voluntary  societies I'i'Q,  183 

voters,  parties  when 180 

waiver  of  presence  of 335,  240 

wards  and  guardians  846 

widow,  when  proper 190 

will,  to  suit  to  establish 203,  234 

witness  proper,  when 191 

vrill,  person,  interested  in  proving  may  appeal 169 

PAHTITION— 

allotment  when  made 306 

bill  for  305 

child  in  ventre  sa  mere 305 

commissioners,  appointment  and  duties 308 

compellable  between  whom 213 

conveyances  executed  between  the  parties. 309 

court  having  jurisdiction   .' 213,  305 

creditors,  how  protected  in  suits  for. . . , 214,  307 

creditor  may  compel 305 

day,  none  to  infant 137 

decree  in  cases  of 309 

equitable  title  without  conveyance  for  value 309 

estate  that  may  be  divided 305 

form  of  bill  for 1270 

goods  and  chattels 306 

hotch  pot,  effect  of  in  suits 310 

improvements  by  joint  tenant 311 

infant  has  day  in  courts  when 138,  139 

infants,  proceedings  by  or  against 305 

judgment,  how  far  binding  in 214 

jurisdiction   for. 304,  305 

lessees,  how  affected  by 311 

liens  provided  for  in  suits  for 214 

limitation  to  realty 

mortgages  and  trusts  not  affected  by 307 

motion  for 304 

objections  to  report  of  commissioners 308 

parties  to  suits  for 213 

personalty  or  realty 306 

petition  for   ' 304,  307 

proceeding  for 215 

rents  decreed  in  the  suit 306,  311 

report  of  commissioners 308 

sale,  when  it  may  be  made 305,  306,  311 

statutory  provisions  for 304 

security  required  when 308 

third  persons  how  affected  by 307 

titles,  when  may  be  determined  in  proceeding  for 305 

unknown  persons,  where  there  are 305 
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■widows'  interest  how  cared  for 215,  309 

PAETNEES— 

accounts  between,  limitation  to 125 

answer  of  one,  how  far  it  afEects  another 435 

answer  of,  to  bill  in  chancery 406 

assignments  by  536,  955 

attachments  by  and  against 661,  662 

bankruptcy  of,  how  estate  administered 665 

change  of  firm , . .  216 

death  of  one,  eSect  of 216 

death  of  one  pending  a  suit 174 

debts  of,  order  in  which  paid 535 

disagreements  between   335,  336 

dissolution  must  be  prayed  in  bill 491,  534 

disposition  of  property  by 955 

execution  on  effects  of 535,  666 

garnishees  when  they  are 666 

homestead,  right  to 968 

immoral  purposes,  where  they  are  for 491 

injunction,  grounds  for  between 491,  534 

individual  and  social  debts 535,  662 

land  of,  what  considered 664,  955 

levy  on  property  of   535,  664 

liens  upon  property  of 954 

limitation  to  accounts  between 124 

misconduct  and  negligence  of 491 

parties  to  suits,  when 157,  209,  215 

real  estate  held  by 955,    956 

receivers,  when  they  will  be  appointed  for 529,  534,     535 

rents  charged  against 311 

restrained  from  committing  waste 457 

sale  or  trust  by  partner 536,     957 

sue  and  are  sued,  how 315 

PARTNERSHIPS— 

accounts  affected  by  laches 90,  94 

accounts,  limitation  to 125 

assignees,  effect  of  appointment  of 216 

assignments  of  955>  956 

attachments  by  and  against 617,  661,  662 

bankruptcy,  effect  of,  of  one  or  more  members 216,  665 

change  of  firm 216 

death  of  partner  1^5,  216 

debts  of,  order  in  which  they  are  paid 535 

dower  in  property  of 956 

execution,  on  effects  of 535 

individual  and  social  debts 535,  662 

land  held  by,  how  regarded 662,  663 

levy  on,  effect  of 662 

liens  upon  property  of 535,  662,  954 

limita-tion  to  accounts  of '■ 125 

non-resident,  when  one  is 662 
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parties  to  suits  affecting'  310 

personal  or  real  property  of,  when 956 

process  ag-ainst 666 

receivers  appointed  for,  when 534 

resulting  trusts  in  cases  of 953 

sales  of  property  of 957 

PATENTS— 

See  also  Trade  Marks. 

choice  of  remedies  as  to  infringement 467 

injunctions  to  restrain  infringements  of 467 

jurisdiction  for  injunctions  to  restrain  infringements ....  467 

jury,  trial  by,  of  questions  concerning 468 

repeal  of,  equity  will  not  aid,  when 70 

set  aside  when  obtained  with  knowledge  of  prior  entry. .  69 

State  courts,  jurisdiction  of,  as  to 467 

United  States  courts'  jurisdiction 467 

PAYMENTS— 

decree  for  may  be  had  when 289 

foreign  representative  to. 161 

next  friend,  when  good  to 193 

usurious  contracts  on 433,  587 

PEACE— 

bill  of  peace  lies  when 301 

circuity  of  action  prevented  in  equity 302 

jurisdiction  of  equity  courts 303 

multiplicity  of  suits,  to  prevent 302 

relief  that  may  be  granted 303 

PENDING  SUITS— 

See  Lis  Pendens. 

effect  of  on  purchasers  and  others 847,  1087 

PERPETUATION  OP  TESTIMONY— 

affidavit,  bill  must  be  verified  by 304 

averments  in  the  bill 303 

bill  for 217,  303 

interest  in  party  filing  bill 304 

parties  to  suits  for 217 

relief  should  not  be  prayed  by  bill 304 

statutory  provision  for 303 

PERSONAL  ESTATE— 

assigned  may  be,  without  record,  when 559,  568 

conversion  to  from  land 930 

debts  to  be  paid  with 773 

distribution  of  774 

illegitimate  children  775 

partnership  property,  when  it  is 955 

plea  of  breach  of  contract  as  to 40 

partition  affects  character 306 
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primary  fund  for  payment  of  debts 197,  291,  774 

receiver  appointed  to  take  charge  of  when .'  292 

sale  may  be  had  without  exhausting,  when 290 

widow's    share 7'74  Y75 

wife's,  who  administers .'  2O6 

PERSONAL  EEPKESENTATIVES— 

accounts  of,  orders  for 680,  708 

accounts  of,  how  settled 709 

answers  in  chancery  of 406 

appeal,  by,  bond  not  required .' 1135 

appeal  from  order  as  to  qualification 169 

appraisement  charged  against 712 

arbitration,  submission  to 717 

assets  charged  against 712 

bond  not  required  for  an  injunction 494 

co-executor,  liability   723 

co-executor,  etc.,  death  of 159 

compensation  allowed  to 764 

compelled  to  account 689,  709 

compensation   to    , 710 

compromise  by  716 

confession  of  assets  by 289 

Confederate  money  transactions 725,  730 

counsel,  when  he  acts  as 720,  770 

credit,  sales  on 713 

creditor's  bill  for  account  of  assets,  etc 286 

death  of  one  pending  the  suit 175 

debts  due  himself 721 

debts,  order  of  payments  of 771,  772 

debts  collected  or  lost 713 

de  bonis  nan  administrator 160 

decrees  against 682,  815,  854 

deposits    in    bank 717,  725 

depreciated  currency,  liability  for 724 

de  son  tort  executor 160 

devastavit  by  680,  773 

disbursements  allowed  to 719 

discovery,  bill  for,  by  and  against 325 

distribution  of  estate  by 161,  772 

doctors'  fees 719 

double  capacities,  when  one  acts  in 748 

duties  as  to  collection  of  debts 716 

emblements  780 

execution  against,  limitation  to 113,  1146 

exempt  property   713 

foreign  judgments  against  154 

foreign  representative  may  sue  or  be  sued,  when 160 

foreign  representatives,  judgments  by  and  against 926   . 

former  representative's   representative '. 160 

form  of  accounts  of 711,  732,  1194 

funeral   expenses 719 

garnishee,  when  he  may  be 622 


1456  INDEX. 

Pages. 
PERSONAL  EEPRESENTATIVES,  Continued— 

iLiiBband  and  wife   205 

infant  713 

interest  charged  against 733 

inventories    required   of 709 

inventory  charged  against 713 

investments  by 717 

joint  iDonds,  effect  of 724 

joint  executors  or  administrators,  liability  of 723 

judgments  against 203,  919,  926,  950 

liability,  principles  of 714 

limitation  to  accounts  125 

limitations  as  to  judgments 113 

loans  of  money  by 717 

miscellaneous  expenses 720 

money  collected  or  lost 715 

order  of  payment  of  debts 773 

parties,  when 151,  196,  234 

partner  of,  proper  party  when 316 

payment  of  debt  to  foreign  representative 161 

perishing  property 715 

personal  estate  primary  fund  for  debts 197,  774 

personal  services   721 

personally  bound  on  contract  when 950 

principal  and  interest 711,  733 

quia  timet  bill  lies  against 300 

receiver  appointed  in  absence  of 540 

released  debts  715 

rents,  entitled  to  when 779 

restrained  from  committing  waste 457 

revival  of  suits  in  name  of 314,  315 

sales,  how  made  by 717 

scire  facias  against 113 

sheriff  when  he  may  be  appointed 163 

stolen  property   714 

subrogation,  right  of  to 711 

sureties'  liability  715 

surcharging  and  falsifying  accounts  of 295,  296,  683 

taxes 719 

transfer  of  funds  by 748 

usury,  may  be  sued  for,  when 433 

vouchers  required   731 

ward  of,  suit  by 744 

wife's  personalty,  who  administers 206 

will,  when  suit  is  to  establish 234 

PETITIONS— 

absent  defendant,  for  rehearing 133,  157 

answer  may  be  filed  to 365 

appeal  for,  when  it  must  be  presented 129 

appeals  in  the  State  and  Federal  courts 1130 

commissioners  in  chancery,  before 363 

costs  to  be  paid  as  condition  for  filing 363 

creditors  may  file  when 363,  364 
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cross-bill,  when  petition  treated  as 323 

filed,  may  be  when 353  355 

fraudulent  conveyances,  in  proceedings  against .'  363 

injunction,  granted  on 448 

interest  of  party,  to  be  set  out  in ] .  365 

leave  of  court  to  be  asked  to  file 366 

lien  acquired  by  filing  in  suit  to  avoid  a  conveyance . .  363,  545 

matters  that  may  or  may  not  be  set  up  by 362 

matured,  how  353 

motion,  when  treated  as 134  360 

nexz  friend  may  file  when .'  355 

non  compos  mentis  on  behalf  of  one 191 

original  bill,  compared  with 363 

persons  who  may  file 362 

partition  suits,  when  filed  in * 307 

process  to  issue  on 365 

rehearing  for,  when  treated  as  bill  of  review 360 

rehearing,  when  by  motion  or 360 

rehearing  for,  frame  and  nature  of 129,  353 

relief  desired,  to  be  stated 365 

review,  limitation  to " 129,   132,  353 

review,  when  petition  treated  as  a  bill  of 134,  360 

rules,  filed  at 363 

sale  of  estate  of  persons  under  disabilities 587 

scandal  and  impertinence  prohibited  in 365 

signature  of  counsel  required 365 

statutory  provision   363 

PLAINTIFFS— 

aliens,  who  may  be 147 

citizenship,  when  to  be  given  in  a  bill 273 

corporations  which  may  be 147 

disabilities  of 147 

election  of,  remedy  compelled  when 147 

interests  of,  in  suits  in  chancery 146,  373 

joinder  of  several  in  a  bill. 146 

names  of,  to  be  given  in  bill 273 

new  trial  refused  to,  when 31 

party  who  must  be 146 

seeking  equity,  must  do  it , 78 

several  may  unite  to  set  aside  fraudulent  deed 201 

PLEAS— 

abatement  in,  when  and  how  filed 71,  359,  385,  389 

abatement  in,  form  and  substance  of 71,  259,  384 

account  stated,  plea  of 394 

aflidavit,  when  required  to 384 

amendment  of  385 

another  suit  pending 261,  380,  390 

answer  must  accompany,  when 383 

answer,  when  to  stand  for 387 

appeals,  in  court  of 1255 

argument,  set  down  for 386 
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averments  must  be  positive 383 

avoidance  of  387 

avrard  of   • 394 

bankruptcy    393 

bar  in,  form  of 384 

bar  in,  classiiication  of  393 

bill,  must  be  responsive  to 383 

commencement  of  385 

conclusion  of   383 

confined  to  the  subject  382 

conveyance,  plea  of 395 

cross-bill,  to   403 

demurrer  does  not  lie  to  pleas 370 

demurrer  and  plea  to  same  bill 367 

disability  personal,  plea  of 261,  393 

discharge  of  surety  may  be  plead  at  lavF  or  in  equity, 

34,  36,  487 

dismissal  of  bill  on 386 

distinction  between  defence  by  plea  and  by  answer 367 

equitable  pleas  made  at  law,  when 39,  40 

enemy,  alien  393 

evidence  of   388 

extrinsic  matter,  should  be  of 383 

filed,  when  considcffed  as 385 

filed,  may  be,  when 256,  385 

foreign  judgment  or  decree,  to 926,  938 

formal,  need  not  be 385 

forms  of 383,  384,  1304 

former  judgment  or  decree 380,  381,  400,  881 

frame  and  nature  of 382 

fraud,  statute  of 374,  385,  399 

garnishee  may  make  what 659 

interest,  plea  of  lack  of 393 

issue  upon 386 

joinder  of  issue 386 

jurisdiction,  to  the 389 

jury  may  try  issue  on 386 

limitations,  how  pleaded  in  equity 82,  383 

limitations,  plea  of 398 

multifarious,  must  not  be 383 

negative  pleas   383 

parties,  defect  as  to  taken  by 238 

person,  pleas  to   393 

presumption  of  payment  how  set  up 90 

puis  darrein  continuance 261 

purchase  for  valuable  consideration  without  notice 

396,  402,  1037 

release,  plea  of 395 

review  to  bill  of   403 

rules,  filing  of  at 255 

signatures  to   384 

single,  must  be 383 

special  plea  required  for  equitable  defence  at  law 41 
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trial  and  argument  of  3g6 

United  States'  courts,  when  filed  in 384 

will,  plea  of  395 

PLEADINGS— 

abatement  and  bar  390 

affidavit  to,  what  required 385 

attachment  suits,  in  624 

amendment  of,  at  rules 263 

decree  can  only  be  on  case  made  by 276,     452 

filing  of  255,     256 

limitations  in  equity 83 

limitations,  exceptions  to,  stated  in  pleadings  when 85 

precision  required  in  .' 41 

presumption  of  payment,  how  it  may  be  relied  on  . .' 89 

record  should  show 55 

PLEDGE— 

See  Collaterals. 

diligence  required  in  use  of  collateral 34,  1074 

distinction  between,  and  order  to  pay 1073 

laches,  eilect  of  on 489,  1074 

limitation  to  right  to  sell 119 

profits  of  1074 

trust,  when  120 

waste  of,  when  defence  to  surety 34,  489,  1074 

POSSESSION— 

attachments  under   633 

chose  in  action,  not  evidence  of  ovraership 560 

fraud,  prima  facie  evidence  of  when 563,  565,  1031 

gift  invalid  without  possession  when 568 

purchaser's  right  to  at  judicial  sale 1195 

receivers,  in  cases  of 520 

record  of  deed  necessary  when  possession  given,  not 

559,  1030,  1031 

retention  after  conveyance  as  evidence  of  fraud.  .563,  565,  567 

retention,  statutory  provision. .  , 1004,  1031 

tenant,  of,  effect  on  purchaser 1031  ' 

waste,  proceedings  against  affected  by 458 

PKAYEE  OP  BILL— 

amendments  affecting  284 

answer,  effect  of  when  there  is  no  prayer 282 

alternative  relief  asked 282 

attachment  proceedings  in 625 

character  of  relief  that  may  be  granted 282 

consistent  with  general  object  of  bill 282 

defect  in  prayer  how  supplied 282 

general  relief  asked   281 

general  prayer  must  not  be  omitted 281 

injunction  when  only  granted  on  special  prayer 283,  452 

infants,  rules  relaxed  as  to 284 
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instances  of  relief  granted 383 

interest,  special  prayer  for 283 

objection  for  omission  of  prayer 383 

omission  of  prayer  for  general  relief,  eifect  of 381 

perpetuation  of  evidence,  bill  for 304 

receiver  for,  hove  prayer  made 283,  519 

specific  relief  asked 281 

PRESUMPTIONS— 

assent  to  trust  presumed  as  to  creditors 580 

awards,  in  cases  of 595,  598 

fraud,  when  presumed 110,  111,  573 

sanity,  when  presumed 608 

voluntary  conveyance,  as  to  creditors  and  purchasers. . . .  574 

vouchers,  presumption  of  296 

PRESUMPTION  OF  PAYMENT— 

absence  of  debtor  or  creditor,  affects  how 87 

acknowledgment  of  debt  overcomes 87 

admissions,  efEect 87 

belief  or  disbelief  of  facts,  how  it  affects  the  rule 88 

credit  endorsed,  overcomes 87 

definition  of  rule 86,  1148 

disabilities  effect   87 

evidence,  is  a  rule  of 89 

evidence  to  overcome 86 

grounds  of  rule  of  presumption  87 

ignorance  of  rights 87 

injunction  suspending  payment,  affects,  how 86 

insolvency  proven,  overcomes 86 

interest,  payment  overcomes . . . ." 87 

law,  in  courts  of   87 

length  of  time  necessary  to  presumption 87 

limitations,  how  distinguished  from 89,  90 

mortgage,  how  affected  by 122 

objection  of,  how  raised , . .  88 

opportunity,  none  to  pay 87 

owelty  of  partition  

possession  by  mortgagee,  when  it  is 931 

relationship  of  parties,  affects  how 87 

stale  demands  not  enforceable  in  equity 88 

statute  of  limitations,  how  it  affects  the  rule 88,  90 

trust,  deed  of,  to  debt  secured  by 123 

vendors'  lien  affected  by 87,  124 

war,  pendency  of,  affects  how 87 

PRIMA  FACIE  CORRECT— 

executorial  accounts  are,  when 296,  682,  749 

judgment  against  personal  representatives 207,  919 
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pS-rol  contracts 949 

■parties  to  suits,  when  so  regarded 170,     219 
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See  Parties. 
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creditors  affected  by 1030,  1033,  1062 

deaths,  effect  of  on 1035 

deeds,  as  to..., 1021,  1030 

•  different  dates,  effect  of 1045 

examination  of,  what  is  required 1059 
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abandonment  of  exceptions 704,  800 

appearance  waives  summons  when 156 

failure  to  except  to  ruling,  waived  when 704,  800 

notice  to  take  depositions 804 

parties,  of 236,  240 

replication  waives  error  when 407,  411 

submission  to  arbitration  waiver  of  errors 593 


WAR- 


laches  accounted  for  by.  .....*'. 98,      99 
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mortgagor  or  mortgagee  in  possession 457 

possession  of  plaintiff  or  defendant 457 

remaindermen  restrained   ,  . . . .  457 

remedy  sufSeient  at  law,  injunction  refused 456 

removing  crops  457 

shade  and  ornamental  trees 456 

tenants  committing   456 

title,  when  it  is  established 458 

trespass  distinguished  from 459 

wanton  and  malicious  waste   458 

WIDOW— 

See  Dower. 

bill  will  not  lie  against,  when 190,  672 

dower,  right  to  972 

election  between  settlement  or  devise  and  dower 555 

fraudulent  conveyance  does  not  affect  dower-right 548 

gifts,  right  to 775 

homestead,  right  to   969 

personal  estate,  interest  in  husband's 774 

paraphernalia  right  to 775 

partition  suits,  party  to   S15,  309 

party  to  suit  when 190 

suit  by   589 

will,  may  not  contest .^. 603 

WIFE— 

See  Husband  and  Wife — Married  Women — Separate  Estate. 

divorce  when  granted 327 

equity  to  a  settlement 9 

homestead,  right  to 969 

marriage,  what  is  a  valid 227 

settlement  on,  required  as  condition  in  equity 9,  79 

trust,  uniting  in 1005 

WILLS— 

absence  of  attesting  clause,  effect  of 607 

answer,  on  issue  as  to 431 

appeal  by  party  interested  in  proving 169,  431,  603,  1221 

bar  to  suit  by  heir 395 
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bill  to  contest  1398 

burden  of  proof  of 605,     606 

charge  on  land  by 119,  1086 

depositions  on  probate  of 604,  606 

devisavit  vel  non,  issue  of 603,  1298 

,  ea}  parte  sentence,  how  far  binding 603 

form  of  bill  contesting 1298 

formalities  necessary  to  execution  of  a  will 605,  607 

fraudulent  devise  547 

guardian  appointed  by   740 

handwriting,  how  proved 605 

incomplete  attesting  clause,  effect  of 607 

heir  party .  to  proceeding  to  prove 202 

legacy,  acceptance  does  not  preclude  dispute  of  ■will 234 

liens  affected  by 1034 

limitations  affected  by 118 

parlies  to  suits  to  establish 203,  234 

plea  of  395,  396 

probate  of   602,  604 

real  estate  charged  vrith  debts  by 291 

receiver  appointed  pending  litigation  as  to 540 

sales  forbidden  by,  when  may  be  made 590 

signature,  when  it  should  be 606 

trusts  constituted  by 118 

WITNESSES— 

absence  of  not  grounds  to  set  aside  judgment 26 

absence  of  does  not  justify  new  trial,  when 49 

attendance  compelled  to  give  depositions 792 

commissioner,  before 691,  692 

death  of,  competency,  how  affected  by 797 

exceptions  to  depositions  of. 794 

husband  and  wife   ". 428 

intoxication  of,  affects  question  of  new  trial,  how 49 

misbehavior  of  not  ground  for  new  trial 49 

new  trial  because  of  intoxication,  absence,  etc 49 

parties  to  suits,  when 191 

process  not  to  be  served  on,  when 247 

records,  for 1052 

\VIIITS— 

abatement,  plea  of,  must  give  a  better 2G3,  263,  .",91 

abatement,  plea  of  for  defective  writ 200 

abatement  of,  for  what  cause 248 

alias  issues,  when 251 

amendment  of  returns 251,  260 

cause  of  action,  where  it  arises *. . . .  246 

commencement  of  suit  261 

common  carrier,  service  on 250 

corporations,  how  served  on 249 

court  from  which  it  issues 344 

defect  in  may  be  objected  to,  how 260 

defendants,  where  none  reside  in  the  county 246 
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direction  as  to  issuance  of 24" 

direction  to  proper  otEcers SJT 

endorsements  on,  evidence  to  wliat  extent 251 

form  of 244 

fraud  where  service  obtained  by 347 

injunction,  proceedings  in 24G 

insurance,  vplien  suit  is  on  policy  of 244 

issued,  when  and  how 244,  260 

land,  when  suit  is  to  recover 244 

next  friend,  when  suit  is  for 103 

officer,  proper  to  serve 247 

parties,  it  can  not  be  served  on,  when 247 

publication  in  lieu  of  a.  writ 249 

rehearing  where  no  personal  service , 254 

record,  part  of 

return  of  250 

service  of,  how  made 249 

witnesses,  parties  attending  as,  free  from  service  of 247 

WRIT  OF  EEEOE— 

appeal  governed  by  same  practice,  when 1240 

\VEITINGS— 

assignments  need  not  be  in 670 

depositions  must  be  in '. 787 

proof   of  handwriting    606 

marriage  settlement  must  be  in  writing 552 

submission  to  arbitration  need  not  be  in  writing 595 


